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IBBABIM GoOI#AM ABIFF V. SAIBOO.* 

[30bh April, Isb, 2nd and 3rd May, and 3rd July, 1907.] 

[On appeal from the Chief Court of Lower Burma^ Rangoon^] 

Mahomedan law •-‘Gift — Muihaa gifts of undivided shares in Companies and shares in 
freehold properly *»» Rangoon^Whether law of mushaa applicable to MaTtomedans 
residing in Rangoon — Death-bsd gif Is—Gifts made not under sense of imminence of 
death. 

In suits brought to ?et aside oertain deads of gift ezeouted shortly before his 
death by a Mahomedan in Rangoon in favour of bis widows and minor children, 
as being invalid because they were death-bed gift^i, and because they were con¬ 
trary to the law of mushaa (prohibiting gifts of undivided shares in property 
which is divisible) 

Held in accordance with the principles laid down in Muhammed Mumias 
Ahmad v. ^ubaida Jan (1), that assuming the law of mushaa to apply to the 
succession of Mahomedans residing in Rangoon that doctrine was not applic¬ 
able to shares in Companies nor to shares in freehold property in a large com¬ 
mercial town. 

Hs/d, also, on tbe facts, upholding the concurrent decisions of the Courts be¬ 
low, that the deeds of gift were not ezeouted under pressure of the sense of tbe 
imminence of death, and were therefore valid 

CFol. 13 1. O. 730=8 A. L. J. l164 ; Ref 49 I. O. 196=3 P. L. W. 232; 86 Mad. 120; 23 
I. C. 647; 24 I. 0. 10; 39 I. O 248; 48 I. O. 591=28 C. Ti. J. 806; 38 Cal. 618; 62 
I.O. 1; 61 I. C. 689; 62 I. C. 481=25 C. W. N. 761; 67 I. O. 77=34 O. L. J. 444 
=49 Cal. 477 3 

AfpeaIjA from two decrees (May 30hh, 1904) of bho Chief Courb of 
Lower Burma on ibs appellabe side affirming bwo indgmenbs and decrees 
(July 22nd, 1903) of bhe Judge ezeroising Original Civil Jurisdiobion in bhe 
said Courb. 

• Present: IjORd ROBBBTSON, IjOBD OOItZiiNS, AND SiB ABTHUR WDjSON. 
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[2] The plaintiff was the appellant to His Majesty in Oounoil. 

The first of the two suits out of which these appeals arose was brought 
by the appellant, as Executor of the will of bis father one, Hadji Goolam 
Ariff, to set aside seven deeds of gift all dated 2nd April 1902 executed by 
his father and purporting to convey certain undivided shares in property 
consisting of eighteen parcels of freehold laud and shares in six Companies 
to two of his widows and five minor children (the first seven defendants 
in the suit) as being invalid and void. The plaintiff also claimed in the 
same suit that a deed of conveyance and assignment dated 3rd May 1902 
made between his father and the first seven defendants in the suit of the 
one part, and the Goolam Ariff Estate Company (the eighth defendant in 
suit) of the other part, whereby the first parties purported to convey 
the said freehold properties to the Company should be declared void. The 
plaintiff alleged that no valid transfer of the shares' in the Companies 
abovementioned had been executed, and be prayed for possession of the 
lands and shares in question as part of his father's estate, for an account 
of the rents, dividends and profits of the property while in the defendants 
possession, and for other reliefs. 

In the second suit, the appellant claimed to set aside and cancel four 
other deeds of gift executed by his father on 2nd April 1902 by three of 
which deeds he purported to convey to three of his minor children un¬ 
divided shares in certain lands and buildings in the town of Bangoon, and 
by the fourth deed bo convey the furniture in those buildings to the same 
three children jointly. The claim in this suit was based upon the same 
grounds, and raised the same issues as in the first suit. The second suit 
was defended by one Hashim Cassim Patail as guardian ad htem for the 
three minor defendants, and by oousent of parties the evidence recorded 
in the first suit was taken as evidence in the second, and no further evi- 


f^nce was called. ,, , ,, . 

Written statements putting in issue the allegations of the plaintiff m 

aah suit were put in by. or on behalf of. the defendants in the two suits. 

'ha issues show the defences put forward. 

The following were the issues settled :—• 

.(t9 valid aooot^ insttumenta void as being mere oonttivanoea to evade 


'"*^3 ^ Ate the gifts void as ooming within the tala as to death-bad'gifts ? 

ie the deed,oi the 3td of M.y 1903 void as made 
5. la it ineSeotive as nob having been filed under the provisions o 

e Indian Ootnpanies' Aot ? «r,t»fl«rnBd. beoanse the 

fi Is it invalid so fat as tbe shares ol the minors p 

we of the Court to the transfers of theirlinterest was u 

7. If so. oao the plaintiff raise this objection ? ^na 

8 H the deed of Srd of May 1902 is invalid, does it follow inas 

Jtil 1903 ate also invalid ? , , .u- ontported to be oonveyed by the 

^d9-„jHT2ua"" Wo1 o< Aesooiation of the respective 

’“ir* Atl the gifts invalid as being musboa ? 


s 
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Qoolam Ariff was a wealthy Mahomedau of the Sunni sect whose tgo 7 
property was subject to the Hanih law. He resided at Rangoon where Apaiii so. 
ha died on 16th May 1902 aged 65 leaving surviving him three widows 2, 8. 

and eight ohildren. The widows were Saiboo, the first defendant in the J toy 8. 
first suit, and Mariam Beebee the second defendant in that suit, and one privy 
Fatima Beebee who died after her husband but before the institution of OouNOiiu. 

the suit. The ohildren were Ibrahim Goolam Arifi, the appellant, Ariff - 

Goolam Ariff, and Kbatiza Beebee, wife of Hassam Ajam Mussajee : these 

were the children of a wife who ‘predeoeased the testator and none of =84 1. A. 167 

them took any benefit under the doouments impeached in these suits : =6 0. L. H. 

Musa Goolam, Hossani Goolam, and Hafiz Beebee were children of Saiboo: 885=4 A. I*. 

they were all benefiaiaries under the documents impeached in the first 

suit, and defendants therein: Musa and Hoosani were also, as beneficiaries, 872=17 ‘m. 

defendants in the second suit : Salay and Hasul Beebee were ohildren of L. J. 406=2 

a deceased wife, Amina Beebee : they were both as beneficiaries defen^ W. L. T. 479. 

dants in the first suit, and Salay was a defendant in the second suit. 

Goolam Ariff left a will dated 19bh April 1902 by wbieh he 
bequeathed his property to bis heirs according to Mahomedan law. 

Prior to his death, however, he purported to dispose of the [4j bulk 
of his property by way of gift and transfer to a Limited CoBcpany, 
and it is as to the validity of this disposition that the questions in these 
two suits arise. On the question of whether he was in bis death-illness 
at the time the deeds of gift were made, or in other words whether they 
were death-bed gifts and therefore invalid, both the lower Courts came bo 
the conclusion on the evidence that he was not at the time the gifts were 
made on his death-bed, and that therefore the gifts were valid. The evi¬ 
dence as to this is sufficiently set out and discussed in the judgment of 
the first Court (Chitty J.) of which the following were the portions 
material to this report :— 

** By his will Goolam AriS appointod five persoos exeksufeors. The will was proved 
by the plaiatifi as one of auob exeoutocs on 23rd June IbOi, and on 15feh July 1902 
probate was also granted to Hassam Gassim Fatail, another exesator. The remaining 
three executors have not as yet taken out probate, though leave has been reserved to 
them to do eo. The piaintifi and Ilassam Cassim Fatall are unable to agree in the 
administration of the estate which has been made over to the Official Heoeiver, and 
will have eventually to be administered by this Court- The plaintifi pleads that the 
whole scheme of gifts and transfers was objectionable as having been made for the 
purpose of defeating the Mahomedan law- He bases his objections on three grounds, 

(i) that the gifts are void as being what are known as death-bed gifts ; (iii that none 
of the gifts were completed by delivery ; and (lii) that such gifts contravene the provi¬ 
sions of Mahomedan law as being htbfihie muehaa." 

After referriDg bo the authorities on the Mahomedao law as to death¬ 
bed gifts, the judgment continued :—> 

** The questions to be considered before one can come to a decision whether a 
gilt is a gift in death-illness or not have been very clearly enunciated by AMBBB Ar<l 
and PUA.TT JJ. in the case of Haaaarut ISibi v. Golam Ja/jar (1). Tbeis Lordships 
there say :—‘A careful study of the principles enunciated in the most authoritative 
Hanafi works would show that in determining whether the donation of a person sufier- 
ing from a mortal illness comes, within thedootemo applicable to miirz-ui-niont several 
questions have to be considered, namely, li) was the donor suSeting at the lime of 
the gift from a disease which was the immediate cause of his death ? (ii> Was the 
disease of such a nature or character as to induce in the person sufieneg the belief tbut 
death would be caused t-bezeb>, or to engender in him the apprehenrion of death ? fiii) 
was the illness such as to inoapaoitate him from the pursuit of his ordinary avocations 
or standing up for prayere^—a oiroumstanca which might oieate in the mind of the 
sufferer an apprehension of dealhi* iiv) Had the illness continued for each a length of 

(1) U898) 8 G. W. N. 67. 
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time aa to remove or [53 leaaen the apprehenaion of immediate fatality, or to aooiiatom 
the sufferer to the malady 7 The limit of one year mentioned in the law books doea not 
in our opinion lay down any hard and fast rule regarding the oharaoter of the illness ; 
it only indioatea that a oontinuanoe of the malady for that length of time may be re* 
garded as taking it out of the category of a mortal illness ’ Taking this as the basis of 
the investigation 1 will prooeed to examine the evldenoe upon this point. It should be 
Slated in the outset that as regards this question all the properties, the aubjeot of the 
scheme* stand on the same footing. As regards the questions of transfer of possession 
and 7nt46han they may have to be considered separately. It should also be noticed 
here that whatever doubt may arise as to Goolam AriS's bodily health there is none 
whatever as to his mental capacity. It is admitted on all hands that Goolam Ariff 
was in fullest possession of his faculties, and that ho was perfectly capable up to the 
day of his death of managing his own affairs. It also appears that he was a self- 
opinionated and headstrong man. fond of having his own way, and ^ difiRoult to dis¬ 
suade from carrying out any purpose on which he had once set his mioB. There is no 
doubt whatever that he fully intended to make these gifts in the way that he made 
them, and to carry out his Oompany scheme in ite entirety. If it fell short in any 
details, it was because be died before the scheme was in thorough working order. Now 
a large number of witnesses (some 85 in alii have been examined, and a great deal of 
the evidence has been directed to show the state of Goolam AriS’s health during the 
last three months of his life. Several of the plaintiff’s witnesses have come forward 
to say that he was very ill from February 190 i down to the time of his death, and 
was continually growing worae of and gettiog weaker day by day. Some sav that be 
wae continually crying and telling them that he was going to die and doing 
things such as begging pardon of hia servants, which showed that he was in immediate 
apprehension of death. Now I am bound to say that I do not place much reliance on 
this class of evidence. It is extremely easy to state that Goolam Ariff said tbia or 
that. It is very difficult to disprove it, or even to test the accuracy of such atato- 
ment- Many of the witnesses on either side are, as would be expected in a case like 
this, far from impartial. Their bias is often only too apparent. Of course there are 
impartial witnesses on either side, but, with the exception of the medical witnesses, 
their testimony on the point at issue only deals with minor facts, which are not m 
themselves conclusive. I am disposed to place far more reliance on the medical 
testimony, taken as a whole, and the actual doings and movements of Goolam 
AriS himself, which are beyond dispute, than on mete oral evidence es to what 
he said, and what he thought Now what is the outcome o! the rnedioal evi^nos r 
Four gentlemen were examined before me, Mr. Fearse and Captain Daer, I. M. B-» 
for the plaintiff, I>ieut.-Gol Davis, I. M- S , and Gieut.-Col. Frenchman, I. MS, 
for the defence. There is a striking unanimity in their evidence, which renders it 
easy to come to a conolnsioD. Any diaorepancies of importance which occur are 
between the evldenoe of Mr Fearse and that of other gentlemen. Mr. Fearse has not 
their qualifications ; but I must say that his evidence struck me as being on other 
grounds in many respects unsatisfactory. Considering that he was m regular 
attendance on Goolam Ariff from 24th March 1902 till the date of hia deatn, 

I should have expected that he would have been able to give a more datauea 

account of the course of the illness. Bo far from being able to 

[63 not even remember with any partiouiarity what had been the result of soon lana- 

marks in the case as the consultation with Captain Duer on 

April, and with Dicut.-Ool. Davis and Liout.-Col. Frenchman on the l^Oth and i«n 
May. He also kept oontradioting himself, frequently doing ao main 

simple answer which rendered it very difficult to record his A-sg ag 

points on which his evidence differs from the rest is that he L ti,- death 

Buffering from congestion of the lungs and diabetes, and 5® -aal view of 

to hemorrhage of the lungs. It is not easy to see what was Mr_ Fe ^ Captain 

the seiiousness of the case. While under oroas-examination be said. latluye 

Duet's first visit I did not entertain any fear * “.Ig i“dcs® that h® 

It was only when he (Goolam Ariff) got congestion of the lungs cnat 

began to get seriously ill. After that I thought the ® 

Dater on he gives a diametrically opposite opinion : — even a t 

B.“oad oonTuuition with Colonel Devie end Colonel “““ “ H Mr Pe^* 

tL disease was Roing to terminate fatally.' It >s hf aid ®*„ot 

Soli??o\“h“ et^fultlnts and'tbfy I'rnoTlettit. 'The resulf of the ^oal 

and 70 years of ^5® p , Davis who had treated him about a year before his death 
Sirth^n^S but When his urile was examined in 
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Maj 1902 there appears to have been no trace of that disease. He was, however, 
saffering from senile atheroma or'deKexxeratioQ of the arterial system; and also from 
cirrhosis of the liver. He was anaemic and thin—but uot partioularly emaciated. 
Hie chief complaints of hie own condition were that he was sudering from dyspepsia 
and want of appetite and pains in the legs. The medical men oonsidered that both 
the atheroma iOol Frenchman does not remember having noticed this disease)* and 
the cirrhosis ol the liver were in an incipient stage. They did not consider him to be 
in any immediate danger, but thought that with care and careful diet he might live for 
some years. He was certainly able to walk as both Captain Duer and Col. Pteuohman 
caused him to walk about the room iu order to investigate more carefully the reason 
of the pain in the legs. When the doctor saw him Goolam Arid talked without 
difficulty and was even gavruloaa. He was anxious about himself and desirous to 
know whether he would get well. He did not however lead the doctors to suppose 
that he was in any immediate apprehension of death. They did not fear a fatal result, 
and it need hardly be said they communicated no such fear to Goolam A.rid. On the 
contrary, they held out hopes of a speedy 'recovery. The diseases of atheroma and 
cirrhosis were not suoh as ho must neoessatily be aware of them, and the medical 
men did not tell him of them. Lastly, it is certainly not proved that either of these 
diseases was the cause of death. The preponderenoe of the medical opinion 
shows that death was due to the butating of a blood vessel, and in all probability 
a blood vessel in or neat the atomaob; but, as Captain Duer said, it would be 
impossible to tell which blood vessel bad burst without a post moiteoa examina¬ 
tion, unless aneurism had been recognized previously- This being so, it is impossible 
to pat the hoemorrhage down to the atheroma or cirrhosis of the liver without 
assuming one or other of several theories none of which has been proved. The 
C7] evidence leaves no doubt whatever on my mind that death was sudden and un¬ 
expected* and that it was caused by the bursting of a blood vessel : to what that 
bursting was due there is no evidenoe to show. On the other hand ie the evidence of 
the plaintifi's witnesses as to Goolam Arifl'a illness. Many of them, Ahmed 

Hasham Atifi and Ibrahim Ali MuUa say that Goolam Atiff bad been ailing for one or 
two years, that hej^got worse in February 1902, and continued to grow worse until 
his death. If this evidenoe were to be taken strictly, it would extend tbo so called 
deabh-illness over a period of more than a year* in which oa^e the gifts would be 
valid : see Labbi Beebee v. Dibbun Beebee (L) and Muhmmad Gulihere Khan v. Mariam 
Begam (2). I do not however press this point to its logical conclusion, for there is 
no doubt whatever that although Goolam Atiff may have had an illnese in 1900 to 
1901* he was certainly in what may bo called ordinary health until March 1^02. ^At 
the same time, as I intimated above, I place no reliance on the evidence of the plain- 
tifi, and these partial witnesses who are all siding with him in this case. The only 
two witnesses on the plaintiS’s side, who oan be said to be quite impartial, are 
Mr. Ripley and Mr. E. W. B. Bummers, and in my opinion their evidenoe as to 
Goolam Arid’s condition does not carry the case much further. Mr Ripley states 
that when Munnes came to get the Memorandum and Articles of Association of the 
Goolam Arid Estates Company printed, ho requested him to put the matter through 
as urgent because Goolam Arid was very ill. That was on the 27th or 28th March. 
No urgency lee was paid, but the matter was put through quickly. Now Munnee 
may have made some such statement, though he now denies it i but it does not mean 
much. It may have been given, as such reasons often are given, without due cause 
or perhaps with some exaggeration merely to get the work done quickly. On the 
other hand, it may have and probably had reference to th*^ rheumatism and fever 
from which Goolam Arid was then sudering, as appeared from Mr. Fearse’s cectidoate 
of the 26th March. As to Mr E. W. B. Summers, on the 7th April he saw Goolam 
Arid in this Court and thought him looking ghastly He does not go so far as to eay 
he thought he'was going to die; but it occurred to him that it would be well to get the 
matter of A. Chiesa’e lease, which had been dragging on einoe September 1901, put 
through as soon as possible. A great deal of evidence bad been adduced to show 
that Goolam Arid could not walk without aasistance, and had to be assisted up and 
downstairs, ond into and out of his carriage. I am of opinion that this has not bean 
proved* and that the evidenoe of the plaintid, Ibrahim Ali MuUa, Fulohand and others 
on this point cannot be accepted. Even if it were true there would not be anything 
extraordinary in the fact that oooasional assistance was adorded to an old man of 66, 
who was admittedly sudering from acute pains in the leg. Again much was sought 
to be made of the haste with which it was alleged that these transactions were 
put through. No doubt some details in the formation of the Company were 
overlooked, suoh as the registration of a contract under section 28 of the Indian 

(1) (1874) 6 N. W. P. 159. (2' (1881) 1. D. R. 3 All. 781. 
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Oont act Aofr, and the focmal notification of a Begietered Office. These wece defects 
which were not very important in a private Company of this nature,'and whiah 
might easily be oured at any time As to undue haate, I must say, I cannot see 
that there was any. The neoeassry papers took juet four months to prepare, and the 
[83 execution of the various documents was spread over another month. This was no 
faudden idea on the part of Goolam AriS, not was it oarried out without duo delibera¬ 
tion. That it was no mere sham or empty device on his part but a very solid 
purpose is shown by the faot that, ho expended some Ks. 28,000 on stamps alone. It 
may be noticed that in putting his ease Irafore the Court on this question the plaintifi 
is hardly oonsistent It is true that he ofiered to make over to the estate the three 
shares in the publio Companies which were transferred to him on the 26th April, bat 
he claims to retain the two gold watches and the ring which he says his father pre¬ 
sented to him during the last lew days of his life. If Goolam Artfi was in his death- 
illness these gifts to the plaintiff would oertaioly be void. Taking the whole evidence 
on the question of death-illness into ouusideration, I am of opinion that it has not 
been ehown that Goolam Anfi was sufieting at the time of making these gifts, or any 
of them, from a disease which was the immediate oause of his death; or that he was 
suffering from a disease of suob a nature as to induce in him a belief that death 
would be caused thereby. His illness was not until after the date of the gifts auoh as 
to incapacitate ’him from the pursuit of hie- ordinary avocations or from moving 
about the town to transact such business as he might-have on hand. It will be 
observed that, I have drawn no distinction between the transactions of the 22nd 
April and those that followed them up to and including that of the 8rd May. it ie 
clear that there was little or no change in Goolam Arifi's condition between those 
dates, and evidence bearing on the one would relate as well to the others. For these 
ceasoaa 1 hold that, none of the gifts can be said to have been made while Goolam 
Arifi was suffering from bis death-illness, and that 'there ie no reason to set them 
aside on that account.*' 

On fabe other fiwopomliB stated, naoaaly, whether the gifts wereoom- 
pleted by delivery ; and whether such gifts ooutravoDod the provisions 
of Mahomedan law as to the doctrine of mus^aa, the first Court 
decided them both in favour of the defendants, and dismissed the suit with 
oosts. In the other suit for the same reasons he came bo the same con¬ 
clusions, namely that the gifts were valid and must be upheld, and 
ooDsequentiy dismissed that suit also. 

Application was made by the appellant to the Chief Court for leave 
to appeal from the judgments in the two suits to His Majesty in Council,' 
but leave was refused on the ground that they were not final judgments 
being open to appeal to a Bench of two other Judges of the Chief Court of 
Liower Burma. An appeal was then preferred to the Judges sitting on 
the Appellate Side of the Court. CTHiRKBljLi Whitk, G. J„ and BiGGE, J.) 
The material portions of the judgments of the Court were as follows : — 

^OGB. J. Tha poiuta for ouc oonaidaration arei-^fi) Whether the deeds of 
gifts are void as haviug baea made by Goolam Ariff duciag ‘his death-illnese 
[93 (h) Whether they are void as colourable devices to evade the Mahomedan 
liaw. (iii) Whether they are void as there was iasuffioient delivery, (ivi Whether they 
are void as being contrary to the doctrine oi muthaa. (v) Whether they are void as 
made without oonaidaratiou. 

“ With regard to what seeme to have been suggested rather than contended for 
at the trial, that the .'Vlahomedan Haw does not apply, I adopt what Ghitty J. has 
said, and, after to the best of my ability establishing what that law is as interpreted 
by the highest tribunals, will decide by the light of it whether the gifts impeached 
are valid or otherwise. 

With regard to the many witnesses called to speak to the state of Goolam Arifi's 
health during the last few months oi hia life the learned judge has made some re¬ 
marks, which do not seem to have commended themselves to the leading counsel for 
the appellants, who has lost sight oi the faot that the learned judge’s comments bit 
the other side as well as hia own. After referring to the statements of some of them 
he said :—* Now I am bound to say that 1 do not place much reliance on this class of 
evidence. It is extremely easy to state that Goolam Arifi said this or that. It is very 
diffiout to disprove it or even to teat the accuracy of such statements. Many of the 
witnesses on either side are, as would be expected in a case like this, fat from impartial. 
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Thna bias has only too often been apparent. Of oooree there are impartial witnesss 
on either side ’ So far from dissenting from this I think it extremely sound: and, as 
the learned judge had the advantage of seeing and hearing the witnesres, I eball adopt 
without further question the view he has taken of the value of this testimoiiy. He said 
he was disposed to place more reliance on the medical testimony taken as a whole and 
the actual doings and movements of Goolam A.ri£E which were beyond dispute, which 
was surely an eminently judicious position to assume. As intimated at the hearing, 
we shall decide the question of Goolam Ariff’s physical condition at the time he 
made the instruments now impeached by reference to the very voluminous medical 
evidence in the case. The question of his mental capacity or otherwise is not in 
issue. 

It is said at page 332 of the 2nd edition of Wilson's Digest of Anglo-Muham- 
madan Daw, section 28that a *gift made in mortal sickness is so far regarded as 
a bequest that it cannot operate on more than a third of the testator's net assets, 
unless with the consent of all the heirs, nor in favour of one heir without the consent 
* of all the others,' and, *a gift is said to have been made in mortal sickness only if it 
was at the time highly probable that the malady would soon end fatally, and if it did 
intaot so end ’ In La6bt Beebee v. Bibbun Beebee (1) it was held that tbe term *mars> 
ul-moui' is applicable not only to diseases which actually cause death, but to diseases 
from which it is probable death will ensue so as to engender in the person afflicted 
with the disease an apprehension of death, and that a person labouring under such a 
disease cannot make a valid gift of the whole of his property until a year has elapsed 
from the time he was first attacked by it: and when a gift is made by a person la¬ 
bouring under such a disease it is good to tbe extent of one-third of the subject of the 
gift, if the donee has been put into possession by the donor. At page 163 of the report 
the learned judges £l0])8aid 'that tbe Mahomedan Daw declares persona labouring under 
a death sickness to be incapable of certain acts. They cannot make a valid gift nor dis¬ 
pose of their property in oharity. If however possession has been given of the subject of 
the gift it is valid to the extent of one*tbird of tbe sick person’s estate. The object of 
this law is obvious : but it is also apparent that, if it be unrestricted in its operation, 
it would deprive persons who are suffering from lingeriog diseases, but who at the 
same time are in lull possession of their senses, and free from the infiuenoes which 
sometimes affect those who are labouring under mortal sickness of all power of dealing 
with their property. The law theiefoie provides that, when the malady is of long 
continuance and there is no immediate apprehension of death a sick person may make 
a gift of the whole of his property,' mara-ul’mout is discussed at pages 51—5y of the 
2Dd edition of Ameer All's Muhammadan Daw : and at page 56 the learned author 
Says ‘ under the Hanafi law the term marz-uX-mout is applicable not only bo diseases 
which actually cause death, bub to diseases from which it is probable that death will 
ensue so as to engender in the person afieoted with the disea'^e an app'ehension of 
death.’ So, I would put it that the term applies to a gift made under pressure of tbe 
sense of the imminenoe of death. The learned author then proceeds But it has 
been held by the Allahabad High Court that where this malady is of long oon- 
tinuanoo, and there is no immediate apprehension of de*th a sick person may make a 
gilt of his entire property. A malady of long oontinuanoe is an ^illness which has 
lasted for a year, and there is no immediate apprehension of death.' It is not neces¬ 
sary to multiply authorities and I shall only refer to llaasarat Beebee v. Golam 
Jaffar (2>, which is largely quoted in the judgment of Chitty J.“ 

After diaoussing the medioal and other evidence the jadgment pro¬ 
ceeded :— 

“I think that the learned judge, after an exhaustive view of the medioal and 
ther evidence came to a sound and satisfactory conclusion on the point. 

•‘I now pats to the consideration of whether the gifts are void as there was no 
delivery, and as being contrary to tbe doctrine of muskaa. Speaking of what may or 
what may nob form the subject ol the gift and quoting from the Patawa-i-Alamgiri, 
Ameer Mi, at page 67 of his work, says that, tbe thing itself must be in existence at 
the time of the gift, the subject of the gift mast have legal value, and possession 
must be taken of it to establish in it the right of the donee, and if in its nature 
divisible it must be divided and distinguiahed from, and not joined to or occupied 
with, any thing else that is not given. Again at page 68 the learned author 
BtkjB that, acoordmg to the Patawa-i-Alatagiti» *the gift of a thing whioh ia aeparatea 
from and emptied of the property and rights ol the donor ia lawful; so also of a muahao 
or undivided part ol a thing that does nob admit of partition, or ia of such 

(1) (1874) 6 N. W. P. 169. (2) (1898) 8 O. W. N. 67. 
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a natuie 6hat some fdnd of banafit ox advantagti. ^bal can bd detivad ffom 
it while whole or aixdivided, oannot be derived from it after partition—as for 
instanoa a small house or a small bath. But the gift of a muahaa in a thing 
that admits of partition oonslstently with the presexTation of all the uses which 
might be made of it before partition is not valid. What is requited is that, the 
fllD thing given be partitioned and separated at the time of taking possession—'not at 
the time of gift' The learned author has dealt with the sobjeot at oonsiderable length 
to shew, as be says at page 78, the condition of society in which the rules were pro* 
mulgated, and what were the subjeots to which they were in the main applicable. He 
also goes on to say that Hbe priooiples have been ‘ construed by the later lawyers 
most liberally, and that he should attempt to prove that the spirit of the Mahomedan 
TjaWf even where it has been subjeoted to pateiatio influenaes, is in accord with the 
requirements of progcesa;* and again at page 76 he says:—* Prom the examples given 
in the Arabian-Law works it can easily be interred that the doctrine of mushaa was 
applicable only to small plots of lands and houses. It does not seem to have been 
oontemplated by the Arabian jurists that the doctrine should be applicable to speoiflc 
shares in large estates of zeraindaries;’ and after glancing at the economical 
oondition of society abont the beginning of the Hanafi Daw, and the time wbeo the 
early jurists of that school flourished, he oonoludes‘The wealth of the people was 
chiefly derived from common trade, immeose flocks of sheep and goats, large groves 
and plantations. Apparently therefore the doctrine of mu9haa was not intended to 
apply to large landed estates such as came into existence in later times.' 


“ In Unijad Ally Khan v. Mohumd^s Begum (1), it was held by their Dord- 
ships of the Privy Council that ‘though the transfer of a legal title will satisfy 
that provision of the Mahomedan Daw which relates to the point of seisin in its 
legal and teohnioal sense, yet that alone will not aufiSce when no intention exists 
to transfer the beneficial ownership either- present or future, but when there is a 
real transfer under the Mahomedan Daw reserving not the dominion over the corpus 
not any share of dominion over the corpus, but simply stipulating for and obtaining 
a right to the recurring produce during his lifetime, there will be a complete gift by 
Mahomedan Law.* n that case the subject of the gift was Government Promissory 
Notes the interest of which was reserved by the donor ; and their Dotdahips go on to 
;—* Again if the agreement for the reservation of the interest to the father for life 
be treated as a repugnant oondition repugnant to the whole enjoyment by 'the donee. 
Here the Mahomedan Daw defeats not the grant but the oondition. In Ameeroon- 
yiissa Khatoon v. Abadoonnissa Khatoon (2), their Dordships of the Privy Oonnoil 
diGoussed the quiedtioB» ^hethet the objeotion of invalidity to a gift on the^ geoand of 
mu$haa was applicable to shares io a zemindary which themselves paid revenue 
separately. The High Court after stating that the shares were for revenue purpogea 
distinct estates, each having a separate number in the Collector’s books, and each 
being liable to Government only for its own separately assessed revenue, and 
further that the proprietor collaoted a definite share of the rents from the 
and had a right to this definite share and no more, held that the rule of the 
Mahomedan Daw did not apply to property of this description. Their. Lordship 
said : In their Dordships * opinion this view of the High Court is correct. . 

principle of the 'tale and the reasons on which it is founded do not in their 3^^' 
ment apply to properties of the peculiar description of these definite shares 

in zemindaries, which are in their nature separate estates with separate and deuoM 

rents It was insisted by Mr. Deith that, the land itself being undivided and the 
owners of the shares entitled to require partition of it the property remamed mustoa. 
But although this right may exist the shares in zemindaries appear to their Dordsnipa 
to be from the special legislation relating to them in themselves, and before any pe¬ 
tition of the land, definite estates capable of distinct enjoyment by perception of the 
separata and defined rents belonging to thorn, and therefore not falling w*?*^*“ ™ 
principle and reason of the law relating to 7nu8haa. No doubt the ^ 

this case were very special but I think none the less that the 
denoy to soften the rigidity of the rule, and in the words 

it into accord with the requirments of progress. In this ^ 

Garth G. J. in Mullick Abdcol Guffoor v. 

on the part of the plaintiff resolve themselves into three main points, (a) that by 
Mahoniedan Daw a gilt cannot be made of lands which are not in the possession of 
the donor, nor of incorporeal properties such as rents, malikana and the ^e, 

(t) that an undivided share of a house or zemindary cannot be made the subject of a 


( 1 ) (1867) 11 Moo. 1. A. 517. 

(2) (1876) 16 B.iD. B. 67 ; 


D. R. 2 I. A. 87. 

(8) (1884) I.L. B. 10 Oal. 1112. 
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; and (c) that a gift to two persona without previous division and separation is in- 
Vftlid. In dealing with those points we must not forgot that the Mahomedan Law to 
whioh our attention has been direotod in works of very anoient authority was pro- 

many centuries ago in Baghdad and other IVlahomedan countries under a 
very difierent state of laws and society from that which now prevails in India, 
and that although we do our be t here in suits between Mahomedans to follow 
the rules of Mahomedan Law it is often difiBoult to discover what these rules really 
were, and still more difficult to reconcile the differences whioh so constantly arose 

between the great expounders of the Mahomedan Law ordinarily current in India_ 

namely, Abu Qanifa and his two disoiplei. We must endeavour so far as we can to 
ascertain tbe true principles upon which that law was founded, and to administer it 
with a due-regard to the rules of equity and good oonsoienoe as well as to the laws 
and the state of society and oiroamstaaoes which now przevail in this CDuntry.’ 

In Muhar/imad Mumtaz Ahmad v. Ztibaida Jan (1) the subject of the gift was 
shares in revenue paying villages—with land, houses and moveables—of tbe greater 
portion of this property the dooor. a mother, giving them to her daughter had only 
so far po3se83ion that she was in receipt of the rents and profits. In tbe deed of 
gift she declared (making thereby an admission whereby her heir and all claiming 
through her were bound) that she made the donee, her daughter, possessor of all 
properties, and she directed that tbe gift should be carried into effect by the 
daughter’s husband who was manager of estates on behalf of both mother and 
daughter before them It was hold that sufficient possession had been taken on 
behalf of the daughter to render the gift effectual. In the course of tbeir judg¬ 
ment their Lordships said that it was unnecessary to express an opinion whether 
the gift was invalid or not, for it appeared that even if invalid poaseasion given 
and taken under it transferred the property, and their judgment contains these 
[1^3 weighty words * Tbe authorities relating to gifts of mushaa have been collected 
and commented upon with great ability by 8yed Ameer Ali in his Tagore Lectures of 
1884. Their Lordships do not refer to tha^e leocures as an authority; but the authori¬ 
ties referred to show that possession taken under an invalid gift of mushaa transfers 
the property according to the doctrines of both the Sbia and Sunni Schools (see pages 
79 and 86). The doctrine relating to the invalidity of gifts of tnushaa is wholly un- 
adaptei to a progressive state of society and ought to be oonfinad within the strictest 
bounds.' 
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The uiroumstanoes of this case are likewise special; but this judgment is a good 
specimen of the am-^liorative tendency of judicial decisions, and lays down a broad and 
liberal spirit lor the interpretation of this black-letter law. The law of mushaa was 
^ain referred to by their Iiordships in Mahomed liuksh Khan v. Oosseini Bibi (2). In 
BiAKtr AH Khan v. Anjuman Ara B>>fjam (3; their Lordships referred to the judgment 
in Abdul ^'ala Mahomed Ishak v. Rasamaya Dhur Ohowdhri (4) in whioh the danger 
was pointed out of relying upon ancient texts of Mahomedan law, and even preoepta 
of the prophet of taking them literally and deduoing from them new rules of law 
especially when such proposed rules do not conduce to substantial juatioe, and said. 
That clanger is equally great whether reliance is placed upon fresh texts newly 
brought to light or upon fresh logical inferences newly drawn from old and undispu¬ 
ted texts. Their Lordships think it would be extremely dangerous to accept as a 
general principle that new rules of law are to be introduced, because they seem 

of the present day to follow logically from anoient texts however 
authoritative, when the ancient doctors of the law have not themselves drawn those 
*^1101081003. These being the main authorities the next step is to consider what 
Cioolam Atiff did in order to effectuate the gifts that have been impeached." 

After referring to the statement of Goolam Ariff’s wish to form his 

property into a oompany, the steps taken to carry out that intention, the 

names of tbe bonoGoiaries, and bbo property transferred, the jndgment 
oontinued :— 


To effectuate his purpose Goolam Ariff expandel a very large sum for legal 
expenses and coats of stamps, which in itself is a very strong indication of his inten- 
make actual and not colourable gifts. I wish to say as little as possible about 
neCioolam Ariff Elstate Company, Limited ; for although its formation and oonati- 


(1) (1889) I. L 
16 I. A. a06 

(2) (1888) I. L. 
B. 16 1. A. 81, 95. 


R. 11 All. 460 ; L. 
R. ’a Oal. 634. 701 ; 


B. 

L 


(3) (1903) 7 O. W. N. 466. 

(4) (1894) I. L R. 22 Oal. 619. 631; L. 
R. -22 I. A. 76. 86. 
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tation were hotly disoassed beEoce us the eubjeot^ was sot raised at the osiginal trial: 
and we oantiot and should not express any opinion whatever upon it. But the steps 
tiken by Ooolatn Arifl in forming It, and in transferring the sbares held by him in 
Companies to it, may be considered in reference to his intention to divest himself of 
the property he purported to make over, and in my opinion it is very strong evidesos 
of such intention. 

“ He had a guardian appointtd to his ohildren, namely Hashim OassimPatil, 
and by an Indenture dated the Srd May 1902 made between Hajee Goolam Arid, 
Ci4] the minora represented by their guardian the said Hashim Gassim Patail and 
Saiboo and Mariam Beebee—all thereinafter called the transferrers of the one part, 
and the GooVam Arid Estate Company Ijimited—thereinafter called the Company of 
the other part—the property described in the schedule and being that described as of 
tbe value of ‘20 lakhs and divided into 2,000 shares as aforesaid was transferred to the 
Company. This deed recites the deeds of g'fb of the 2nd of April, and that Hasmm 
Gassim Patail as such guardian jointly with Goolam Arid had taken possession of the 
abates, lands, tonemeots and hereditaments in the schedule mentioned and that the 
transferrers had agreed to transfer their shares in the same to the Company in parsu- 
anoe of the agreement contained in the Memorandum of Association. Of course this 
deed in itself would not validate the gifts if they were not otherwise good; but looking 
at it as a whole, and also by reference to the recitals of gift, that possession had been 
taken by the guardian it seems to me to afford evidence of the intention of Goolom 
Arid : and that, after all, is what we have to ascertain. 

“As regards the Companies whose registered offices were in Goolam Aeifl's 

house-while separate cash books were kept the actual rupees were all kept tog^ber. 
and when a considerable sum had accumulated it was handed over ^<5 0- 
Solliappa Chetby and placed bo an account in the house of Goolam Atifi. in 
Maroh^l902 a more business like system was mitiated. and the “honeys of the 

PoozooQdaung Company and the Bogalay Bazaar Company .f 

Up to April the rent of each of Goolam Arid a houses -was credited to a separate 

account in the ledger as received from the durwan; but after 
they were not so entered as the clerk, Pulohand Phugwanjee, was told by Munnee. 
who has played a prominent part in these complicated matters, 
belonged to the Goolam Arid Estate Company, and that the rents 
in a new book ; and anewoish book was opened for the Company, 
rents were entered after that date Fulohand said that no cents ^®^® 
and May to the wives or children and that in May ^f'® ®®”®®^®^^‘^. 

wav on bill^ signed by Goolam Arid, but that m respect of No. 4. 
he got Hashim^Cassira Patail's signature for the rent of *^® ^ 

for the part occupied by Goolam And himself- As to that P^'*= '■^®* 
** Goolam Arid did pay rent once for the portion of the house oooupied by him. Iso 
money passed but on the insbraotions of Ismail the amount was debited m one book 
oLdiied in another. This Ks. 120 are debited on for rent t'le po¬ 

tions of No 47 Metohanb Street, oooupied by Goolam And inoluding the office. The 

fc^unTin^ U ^Has%ri"c\^sr p3^ttiS^thironThe a^d^vt^: C^iwasjoe 

and use the furniture until I can make ot hniiaA at Rb 80 per men> 

tlS] 1 shall pay you tent for the the use of the furniture Ea 30 

Um. for the office room Ks 20 P®F,*?®f ®“'hoasenotooou- 
per mensen—in all Ra^l20 thereat which he handed to Fulohand, 

••The lee.nea judge bee 

transfer was made to the at ^ perleotly oorraot oonolusion, while I am 

Articles ot ABsooiabion and has arnved^at^a 

unable to agree each of the benofioiaries so many shares 

tioQ, for Goolam Arid might have given eaou^^ ^ ia entire accord with him 

outright instead of so annlioation bo the gifts of abates or immoveable 

that the doctrine of ^that the highest authority has deoid- 

e"rtl"^"the“Zc=is“;hor.Vnu:& Of eooiety aud mu.t ha 
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•onfln|sd within the attioteat boaoda, and it would be flying in the face of that deci¬ 
sion to apply a dooteine which in its ocigin applied to flocks and heeds and planta¬ 
tions to shares in Oouipanies and landed property in one of the most progressiva town 
in the empire. As to the other point it seems to me that in view of the deeds of gift, 
the transfer of the shares, the endorsement of the oertifloates, and the tranefec eflect- 
ed by the deed of drd May 1902, and the letter ilSzbibit 37) that the divesting of 
himself of the property hy Qoolam AriS was oomplete, unless we are to hold that 
actual manual delivery of the share oertifloates and livery of seisin of the immove¬ 
able property w.;re essential-^a proposition so erroneous that it may be dismissed 
without further disoussion." 

THiaEBLli WHITE, 0. J. I think that there can be no doubt that the validity 
of the gifts must be determined by Mahomedan law. Tbeto is a mass of authority 
including many oases before the Privy Council to this eileot : and at the hearing of 
this appeal the applicability of Mahomedan law to this p^rb of the case was not 
seriously disputed* 1 understand that the learned counsel for the respondents merely 
urged that this law should be administered with due regard to the present state of 
Mahomedan society. 

It is not disputed that a Mahomedan of the Sunni Eeot, as was Qoolam Arifl, 
may make gifts of all or any part of this property during hid lifetime even though the 
effect may bs to defeat the Mahomedan law of succession- On this point it is 
sufficient to cite the words of their Lordships of the Privy Council in JJmjad Aliy 
Khan v. Mohumdet Begum (!)• * It is to be observed that in the absence of immoral 

or illegal purposes accompanying and prompting an act of disposition of property, a 
disposition which the law admits cannot be evasive of the law; the law of suooession 
applies only to the assets which constitute the sucoeasion. If the law allows aliena¬ 
tion so as to defeat B succesaioa tbe question whether a subject of property is part of 
the assets or not raises simply the question whether tbe transfer of it i.'i legally oom¬ 
plete. Tbe design to alter, and so in one sense to defeat, the disposition of property 
is simply a design to conform to the law whilst working out jin unforbidden design. 

C16] Again in Khajooroonitsa v. Hoteshan Jehan (2), ‘The policy of the Mabo- 
xnedan law appears to be to prevent a testator interfering by will the course of tbe 
devolution of property aooocding to law among his heirs, although he may give a 
epeoifled portion, as much as a third, to a stranger. But it also appears that a holder 
of property may to a certain extent defeat the policy of the law by giving in his life¬ 
time the whole or any part of his property to one of his sons provided he complies 
with certain forms. It is inoumbent however upon those who seek to set up a procee¬ 
ding of this sort to show very olearly that the forms of Mahomedan law, whereby, 
its policy is defeated, have been complied with.’ It is clear on tbe evidence that 
Qoolam Atifi did take steps which he was advised were effectual, to make over shares 
in hie estate to bis wives and minor children ; he spent a considerable sum of money 
inoluding costs of stamps and legal expenses more than Rs. 30,000 in giving effect to 
this design; and he had a guardian of the property of the minor children appointed 
He took what he believed were legal steps to constitute a Company and the bulk of 
the property given to the wives and children was invested in this Company. He 
observed the usual formalities iu order to transfer so much of his e.-itate as consist¬ 
ed of shares in various Companies to this Company. It is true that he himself 
to be irtemoveable and sole Director of this Company during his life time. But this 
does not show that the Company was not genuine. Although he thus retained the 
management of his whole estate, he did not retain the proprietorship of the whole of 
it The shareholders in the Company, his wives and minor children, would be legally 
entitled to their share in the profits of the Company, it seems to me that there is no 
reasonable ground for tbe suggestion that the gifts were not made in good faith, with 
the intentions of divesting the donor of the ownership in the sabjeot matter. Whether 
the Company was legally constituted or not, it seems oleat that Qoolam Ann 
believed and intended it to be so If the necessary forms were oomplied with, and the 
necessary conditions fulfilled, 1 do not think it can be held that the gifts were merely 
pretended gifts, and that Qoolam Arifl bad no intention of divesting himself of the 
enjoyment* though not of the management, of a certain part of his estate. 

“It remains for consideration whether the neoessary forms were oomplied with, 
and whether the gilts were legally valid and complete. 1 concur in all that has been 
■aid by my learned colleague as to the value of the evidence respecting tbe state of 
Qoolam AriS's health and his state of mind at tbe time when these gifts pur- 
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ported to be made, la view oi the ooDfliot of testimony and of the natnre of the 
evidence of ftieada and relations, reliance must be plaoed ezolusively on the 
medical evidenoe on this point- There is abundance of it. The authorities on the 
subject of Marz-nl-maut or death-illness have been cited and diaou&sed by my 
learned colleague. They have also been considered in a very reoent case in the 
Oaloutta High Court, namely, that of Fatima Btbee y. Ahmad Bakah (1).^ In 
that case, it seems to have been held that the oruoial question is whether there is an 
apprehension of death. It that is held to be tbe test* 1 agree that when ho 
executed the deeds of gift, Goolam arifi was not under the apprehension that his 
Cl7J sickness would have a fatal issue. The Doot'-ta who examined and attended him 
did not expect that his illness would terminate fatally. Mr. Fearae bad no snob 
expectation two days before Qoolam Arifi’s death. Major Duer thought that he 
might have gone on four or five years, though he was always in danger. These ate 
the plaiatifl’s witnesses. Colonel Frencbman considered tbe case serious, but not 
imminently fatal. Colonel Davis saw no reason why with proper care and treatment 
he might not live for years. 

** If it is held that tbe long oontinuanoe of the disease prevents it being 
regarded as a death-illness, as has been held by all the authorities, there is the 
opinion of Mr. Fearae that the arterial degeneration, diabetes, and degeneration of the 
liver were conditions which Goolam AtiS had had for years. As a matter of fact, as 
has been found by the Court of First lostanee, it is not proved that Goolam 
died from any of the diseases from which he was known to be soSering. If 
not die from any of these diseases, but from the bursting of a bloSd vessel which Imd 
not been foreseen or expected, it does not seem possible to hold that he was in Uis 
death-illness when he executed the deeds of gift. Whichever test may be applied, I 
concur in holding that the gifts were not invalid because the^wete made when the 
donor was in hie death-illness. 1 think it is cleat that they were not so made. 


The next question is wbeihec the gifts ware invalid^ because they were contrary 
to the doctrine of muthaa. On this point, also, 1 do not propose to repeat the 
examination of the authorities which baa been made by my learned colleague. It is 
clear that the tendency of the decisions has been to restrict the application of the 
doctrine within tbe navrowest limits. There is the definite pronouncement of 
liordahipa of the Privy Council in Muhammad Mumtau Ahmad v. .^tibaida Jan faj. 
* The doctrine relating to the invalidity of gifts of mushaa is wholly unadopted to a 
progressive state of society, and ought to be confined within the strictest roles. 


** 1 do not think the intention of this ruling ie that the^ doctrine should be 
altogether disregarded or considered as abrogated. The rule is that the gift 
undivided part in property capable of partition is invalid; and as was said in the 
case ot A7neeroom$8a Khatoon ' 7 . Abedoontaaa Khaioon (8; a rule of this kind fio® 
exist with regard to some sabjeote of gift Ihe question seems to be^ 
the thing of which a part is ictended to be given is capable of division, xne 
subject matter of the gifts in the present oases oonsisted of * 

large number of shares in six Companies, and of 19 pieces of land and tbe buiiai g 
standing thereon. The wish of the donor was not to give jto each the donees 
property of a certain value. It that bad been hia desire he oould have given a 
definite number of shares to one, specific immoveable property to another, and 8° 

But what he desired to do was to give to each of the donees a ,speoiDo shaio in h 

whole estate (ortho greater part of it). There may have been a good 

this The value of any separate part of the estate, whether shares or immovea 

property, might fluctuate. If definite shares in the whole estate were given, each 

ri83 of the donees would participate in the rise or fall in tbe value o* 

pari If the estate is regarded as a whole, it seems to mo that it must 

Lb capable Of division. Tbe shires in Companies taken 

division, and so I think was the immoveable property even if it be *“4 

“dual house could be divided, which eaeniB to me ^his'^eTa^ 
opinion, the view taken by my learoed colleague is correct, and this estate is not one 

to which the doctrine of viuahaa can properly be applied. But even if 
view be held, 1 do not think that it will afleob the decision m this case, reason 

for this opinion arises out of a consideration of the rule as to delivery of • 

Ordinarily no doubt delivery of possession is necessary to complete a nn^ 
Mahomed^an Daw. But there are exceptions. In the case of -4?“^ 

V Abedaonnitia Khaioon (8). their Lordships of the Ftivy Council said Where there 


( 1 ) (1903) 1. L. R. SI Cal. 819. 

(2) {1&89) 1. It. 11 All. 460, 474, 476; 
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III on the part of a father or other gaaidian. a real and howt fide intention to make a 
gift* the la^ will be latieded without ohange of posieaaion and will preiame the sub- 
leqnens holding of the property to be on behalf of the minor.' 

*'It ia not neoesaaty to seek for the reasons on which this binding ruling ia baaed. 
But it may be remarked that in Maonaghten's Principles of Mabomedan Xiaw, (page 
933) it is stated also that a gift of a house by a wife to a husband is valid though 
■he oontiuueB to occupy it with her husband. Similarly it has been held in Kbra,- 
himbhai Rahimbhai v. P’ultai (9) that a gift by a husband to a wife was complete 
without delivery of possession. 1 think it may safely be held that the rule laid 
down in the case of gifts to minora is applicable, for the same reasons, to the oases 
of gifts by a husband to a wife. 1 concur with the Court of first instance in bolding 
that, in the oases under consideration which are oases of gifts by a man to his wives 
aud minor children, delivery of possession was not necessary. 

It has been ruled that transfer of possession taken under an invalid gift of 
mxithcnx transfers the property : Mt^harnmnd M.umiQa Ahvied v. Zubaida Jolu O). It 
may be deduced from this that in case of an invalid gift of muehaa* where delivery 
of possession is not necessary, the doctrine of mushda is not applicable. That the 
view which seems to have been held by Mabomedan lawyers. For, in Baillie’s 
Digest (Hanifeea page 5d9) it is said that when a father has given a mansion to bis 
little son, in which there are goods belonging to himself, gift is lawful and approv¬ 
ed. And this ia one of the cases cited as illustrations of the application of the rule 
as to muthaa as between an ordinary donor and donee. (Baillie's—Digest Hanifeea 
page 527). The reason is no doubt that possession of the father or guardian is held 
to be posaeasion of the minor, if this rule be applied it is, therefore, as stated above, 
not material whether the estate of which parts were given to the respondents in this 
oaae was capable of division or not." 

Tho result was that blie decrees ol the Court below were affirmed. 

[19] On these appeals, 

Clement M, Bailhache and H. G, Snowdon, for the appellant, contend- 
ed, first, that the gifts which purported to be made by the deeds of 2Dd 
April and 3rd May 1903 were death-bed gifts and therefore invalid. The 
evidenoe showed that the oause of Goolam Aiiff’s death was a result of the 
same illnesss from which he was suffering when the deeds of gift were 
executed and that he was at that time in apprehension of death. Ibhram 
V. Suleman (3) was referred to. The Courts in India had wrongly based 
their decisions on the evidenoe of the medical men to the exclusion of the 
other evidence, and they had by so doing failed to correctly apply the law 
of marz^ul-mout, or death-bed gifts, to the facts established by the evi¬ 
denoe. The medical evidence was far from beiog conclusive in supporting 
the decisions of the Courts below. Secondly, it was contended that the 
gifts were incomplete; there was no transmutation of possesion, and there¬ 
fore the gifts failed. The Courts below were wrong in bolding that they 
had been completed by delivery of possession; there was no symbolical act 
indicating ohange of possession of the thing given. Reference was made to 
Ameer Ali's Mabomedan Uw, 3rd Ed. (1904), pages, 63; 66: and Amtna 
Bibi (4). Thirdly, it was contended that the gifts were not bona fide, nor 
intended to take actual effect. They were made only to prepare for a 
state of facts contemplated after Goolam Ariff’s death, the donor’s objaot 
being to evade the Mabomedan law of suooession. The gifts were invalid 
as testamentary dispositions in favour of the heirs there having been no 
consent by the other heirs. Lastly, it was contended that the gifts 

were void as being contrary to the Mabomedan law of mushaa. They 
were gifts of undivided shares in property capable of being parti¬ 
tioned, and no possession was given under the deeds. There had been 
no division, and no valid transfers of the shares purported to be 

(1) (1902) I. L. B. 26 Bom. 677. (9) (1884) 1. D. B. 9 Bom- 146. 

(2) (1889) I. Ij. R. 11 A.11. 460, 474, 476: (4) (1864) 1 Bom. H. O 167. 

li. B. 16 I. A 206, 214, 216. 
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Qonveyed by lihe deads under the Articles of Association of the 
respective Companies In which the said shares were held. Reference 
was made bo Ameer All’s Mahomodan law* 2nd Ed,, vol. It pages 36, 54, 
55, 68; AmeeroonnisscL Khatoon v. Abdoonnissa C20] Khatoon {X)t Muham^ 
mad Mumiaz Ahmad v. Zubaida Jan (2), En^nabai v. Sajirahai (3) and 
Nizamuddin v. Zabeda Bibi (4). 

Sir R- Finlay K. O., Jardine K. O. and X W. McKarthy^ for the res¬ 
pondents (other than Miriam Beebee), contended that the deeds of gift 
were nob made by Goolam Ariff during his death illness, and were not 
invalid as death-bed gifts. At the time of the execution of the deeds 
Goolam Ariff was not suffering from the illness which caused hi?? death, 
nor was he in apprehension of death. His death took place from another 
cause and was unexpected by the medical men. The medical evidence on 
which the Courts below had relied was the best evidence, and that evi¬ 
dence proved that at the time of the exaoution of the deeds death was not 
imminent. Mere apprehension of death, under such oiroumstanoeB, 
would not invalidate the gifts; nor were they invalid though the 
was long continued. Reference was made to Sir Roland Willson’s Maho- 
medan Law, 2nd Ed. (1902), page 332, article 284, Ex. 1; Baillie’s Digest 
of Mahomedan Law. 2nd Ed. (1875). Chap. VIII “ of Gifts by Sick, 

pages 551. 552 ; Maonaghten’s Principles of Mahomedan Law, Chap. V. 

“ of Gifts,” page 6L paragraph 11; Ameer All’s Mahomedan Law, 2nd Ed. 
vol. I. pages 61—53, 56 and Chap. XVIII, “ Law, relating to Wills, 
pages 461, 463, 464 ; Muhammad Qulshere Khan v. Mariam Begam (o) • 
Labhi Beebee v. Bibbun Beebee (6); Hassarat Bibi v. Qolam 
Enaei Bossein v. Kureemoonissa (8); and Fatima Bibee v. Ahmad Rafts/i (y;. 
The gifts were bona fide and not colourable transactions, nor intended to 
evade the Mphomedan law. Bub that law puts no restriction on guts 
inter vivos oven though the rules of succession might be defeated 
thereby. As to delivery of possession under the oiroumstanoes ot the 
oases, actual delivery was not necessary, the gifts being gifts by tide 

donor to his wives and minor children. But as a 

Goolam Ariff did divest himself of the properties included m L21J tne 

deeds of gift by the methods usual in the country in ^^^h he 

ed, for the various classes of property transferred; and if delivery o 

possession was necessary to validate gifts the evidence proved that iti was 

given according bo the nature of the property; and the donor also gave 

authority and made a declaration in the deeds that he had bo given pos¬ 
session. and this was conclusive proof against the donor and 
claiming under him. Reference was made bo Amtna B*b% v. h.nat 3 
Bibi (10), Ebrahimbhai Bahimbhai v. Fulbai (11). 

Id was also oontended thai dho doodrine o£ mwhaa (It 

because delivery of possession having been f ^ XosBessio“nod 

oriBrnally .ppli~bl. i,, ^piy, „a (J) 


(1) (1876) 15 B. li. B- 67, 79 ; D. B. 3 I. 

W (1889) I. !>. * 11 All- A60. A74. 47% 
L. B. 16 I. A. 206. 214 216. 

(2) (1888) I. li. B. 18 Bom. 863. 

(4) (1874) 6 N. W. P. 888. 

(6) (1881) I. Ii. B, 8 All. 731,784. 


(6) (1874) 6 N. W. P. 169. 

(7) (1898) 8 O. W. N. 67. 

(8) (1866) 8 W. B. 40. 

(9) (1908) I. Ii. B. 81 Oal. 819. 

(10) (1864) 1 Bom. H. 0. 167. 

•(11) (1903) I. £j. B. 36 Bom. 677, 696. 
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modern meroanliile oommunity. Mu$haa had never been considered 
applicable to large houses, shares in Companies, and immoveable property. 
Reference was made to Muhammad Mumtaz Ahmad v. Zuhatda Jan (l) 
where it was submitted the doctrine of mushaa was correctly enunciated ; 
Nulliok Ahdool Guffoor v. Muleka (2); Amir Alt’s Mahomedan Law, 2nd 
Rd., Chap. I. sec. 1, pages 68, 69, 73, 75 ; Batllie’s Digest of Mahomedan 
Law 522, 524 ; Sir Roland Wilson’s Mahomedan Law page 351, sections 
308, 309, Sil ; Aineeroonnissa Khatoon v. Abadoonnissa Ehatoon (3) and 
Jiwan Bakhsh v. Imtiaz Begam (4). 

It was aUo submitted that on all material questions of fact that were 
concurrent findings by both the lower Courts and Allen v. Qaib&o Ware¬ 
house Company (6); and Bam Anugra Narain Singh v. Chowdhry Hanu- 
man Sahai (.6) were referred to. 

Bailhaohe replied citing Tayammaul v. Sashachalla Naiker (7) 
where the Privy Council reversed a concurrent decision on facts ; 
[22] Labbi Beebee v. Bibhun Beebee (8), Muhammad Mumtaz Ahmad v. 
Zubaida Jan (9); Ameer All’s Mahomedan Law, 3rd Ed., page 37; Smna- 
bai V. Hajirabai (10), Amina Bibi v. Khatija Bihi (li) and Niamuddin v. 
Zabeda Bihi (12)]. 

The judgment of their Lordships was delivered by 

Lord BobbrtsoN. —The queetion raised by this appeal relates to the 
succession of Goolam Ariff, a wealthy Mahomedan resident of Rangoon, 
who died on 16th May 1902. He left a will dated l9th April 1902, by 
which he bequeathed his property bo his heirs according to Mahomedan 
law. The controversy between the parties is concerned with the validity 
of oerbain deeds of gift, dated 2nd April 1902, by which he conveyed to 
certain of his minor children and wives a certain number of undivided 
2.000th shares in certain valuable properties. These deeds are attacked 
by the executor of the will on two main grounds, the first relating to the 
physical condition of the deceased at the date of execution, the second 
founded on the law of mushaa which is said to forbid thorn. (The attack 
on the deeds as *' colourable’' so entirely failed, that it is unnecessary to 
do more than state that It was made.) 


The first of these is a pore question of fact; the two Courts have con¬ 
curred: and each judgment is supported by careful and elaborate reasoning. 
The law applicable is not in controversy ; the invalidity alleged arises 
where the gift is made under pressure of the sense of the imminence of 
death. 

The difficulty is in applying this to the subtle and conjectural pro¬ 
blem of the mental condition of the testator in each case. It would be 
inappropriate that their Lordships, in reviewing conourrent judgments, 
should re-disouss the evidence in detail. Goolam Ariff was an elderly man 
who bad not led a oarefnl life ; he suffered, and knew that he suffered, 
from degeneration of the arteries and of the liver and he bad been sharply 
ill. His life therefore was an old and a bad one. It is highly probable that 
[233 the execution of the disputed deeds was suggested by bis realising 


(l) I. D. B. 11 All. 460, 476; L B. 

16 I A. 206, 216. 

U) (1881) I. L. B. 10 Gal. 1112, 1122 
(3j (1876) 16 B. L. B. 67, 78. 79, 80; L. 
R. 2 I. A R7. 101, 106. 

(4) (1878) I. L. R. 2 All. 93. 

(6) (1886) L. R. 13 A. O. 101. lOl. 106. 
(6) (1902) I. L. R. 80 Cal. BOS; L. R. 80 


1 A. 41. 

(7) (1865) 10 Moo 1. A. 429. 

(8) (1874) 6 N. W.P. 169. 

(9) (1889) I. L R. 11 All. 460 ; L a. 
16 1. A. 205 

UO) (l8‘-8) I. L. B. 13 Bom. 862 
(It) [1884) 1 Bom. H. O 167. 

(12) (1874) 6 N. W. P. B88. 
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I 

tabs prudeDOd of satbiag bis hoiiso in order, bub hbis ig hha mofaive of oil 
^Uls and specially of bhe wills of the old and ailing. Haying examined 
the evidences, bheir Dordships consider bhab bbe conclusion of bbe Gourbs 
was sound. 

The obher dispubed quasbiou is of a vary diffarenb legal quality. Tba 
property wbiob bhe deceased had to dispose of consisted ot freehold land 
in Rangoon and shares in six companies. Their tjordships assume the law 
of mu^haa bo apply bo bhe succession of Mahomedans who reside in 
Rangoon; bub the serious queshijn is whether it applies bo property of bhe 
nature described. What was done by Goolaua Ariff iwas this : ha (notion- 
ally) divided bhe property bo be dealt with into 2,000 shares; he kept to 
hitnaelE 1,150 Bharos, and the remaining 850 ha distributed among the 
persons bo be beneabed. giving 200 shares apiece bo three of them, 
100 shares apiece bo two of them, and 25 shares apieoa bo bwo of them. 
Now it is said bhab this gift was void, as being contrary bo the doctrine of 
mushaa. In the drsb place, even if bhe duty of bhe Gourbs ware bo oons- 
bruob a prohibition of gifts of undivided shares of what is divisible, which 
should be applicable bo bhe oondihions of modern life, it would seem im¬ 
possible in bhe case of bhe shares, and extremely diffioulb in the case of 
freehold property in a town, bo carry it out. Bub bhe attitude of the law 
towards this doctrine of muihaa does nob involve any such oonsbrucbiva 
application of the doctrine. It was laid down in bhe Privy Gouncil (wsa 
of Mumtaz Ahmad v. Zubaida Jan (1) bhab “'The doctrine relating bo the 
invalidity of gifts of musha% is wholly unadapted to a progres^ve sbaba oi 
sooieby, and ought to bo confined within the strictest rules. Their L*ord- 
ships concur in the conclusion arrived at below, that it would be inoon- 
sistant with bhab decision bo apply a doctrine, which in its ©''‘Sm aPP“ea 
bo very different subjects of property, to shares m companies and freeboia 
property in a great commercial town. The argument of bhe appellant was 
not that the law of mv\shaa did in fact embrace (in the sense of 
been applied to) such property, but that, if the same aspect of life and 
things were logically applied, it [34] involved the invalidity of the gifts 

in dispute. But this is nob the true criterion. 

Their Lordships will humbly advise His Majesty that the appeal 
ought to be dismissed. The appellant will pay the costs of bhe appeal. 

Appeal-dismissed. 

Solioibors for bhe appellant: 4. H. Arnould & Son, 

SolioiborB for bhe respondents : Bramall & White. 


aa 0 . 26 (=i l 0. W. N. 888=5 0. L. J. 6*9). 

[25] APPELLATE GIVIL. 

Before Sir Franois W. Maclean, K. Chief Justice, and 

Mr, Justice Qesdt, 

Fani BausHAN Banerji V . Subjya Kanta Boy Ohowdhry.* 

[31st January, 1907.] 

Evidenc e—Pretumption of Death—Onus oj proof— Bvidence Act (I 0 / 1872) a. 108. - 

• Appeal itom date^d Feb“27, ‘llos!” modilyi’nB“‘‘« 

rreo°"arMobrn ^auSiee‘* 0 . Baei.ba,, dated Jua. «. 1908. 


(1) (1889) I. L. R. 11 All. 480» 476; L. R. 16 I. A- 905, 916. 
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PANI BHUflHAN BANERJI V. SURJ7A KARl!A ROY 35 Gal. 26 

Seotion 108 oi the Evidence Act raises no presumption as to the Utnf ol a 
person's death. It is inonmbent on him, who alleges that a person died at 
some antecedent date*to prove that fact by evidence. 

Per Oeidi J, The question for which provision is made in s. 108 of the 
Evidence Act is the question whether a man is alive or dead when the question 
of death is raised, and not whether he was alive or dead at some antecedent 

date. 

CFol. 87 Cal. 108; Fef. 84 All. 88; 11 0. ti. J. 680=6 T. G. 244; 6 M. Ii. T. 168=19 
M. Ii. J. 602=2 I. O. 977 : 81 1. G. 449=28 Bom. Ii. R. 184=47 Bom. 461; 
Cf. 45 All. 468 ; 19 A. L. J. 718; 41 M. L. J. 296=1921 M. W. N. 610=14 

Second AppeaIi by bhe plainbiffi Fani Bhushan Banerjt. 

This appeal arose out of a suit brought by bhe plaintiff for recovery 
of possession of land on deolaration of bililo thereto by setting aside the 
defendant's purohs^o as void. The plaintiff’s allegation was that his step¬ 
brother, Moni Mohan, nob having been heard of for more than 7 years 
must be presumed to be dead; that it must also be presumed that he 
died before his aunt LPutimoni’a death which took place within two years 
before the institution of bhe suit; that he and his step-brother being the 
only heirs of Mathura Mohan, the husband of Putimoni, and his step¬ 
brother having died, he was the sole heir of Mathura Mohan; that on the 
death of his aunt ho was entitled,to present possession of bhe entire share 
of his uncle; and that bhe Icahala executed by his aunt, Putimoni, in 
favour of the defendant. Surjya Kanta Roy Chowdhry, in the henamt of 
bhe pro forma defendant being without proper consideration, and there 
being no legal necessity for the transfer, the conveyance was invalid. 

[26] The main contention of the principal defendant was that Moni 
Mohan, the step-brother of the plaintiff, was yet alive and that the plain¬ 
tiff was not therefore entitled to the entire share of his aunt. 

The Court of first instance decreed the suit. The lower Appel¬ 
late Court, however, modified the decree and allowed the plaintiff's ol»im 
to a moiety only of his uncle’s share, holding that though death is to bo 
presumed in this case under s. 108 of the Evidence Act. there can be no 
presumption under the seotion as to the time of death, and that the fact 
of Moni Mohan's death having taken place before his aunt’s must bo 

proved by the plaintiff. k. 

The plaintiff appealed to the High Court. 

Dr. Sarai Ohandra Banerjeor for the appellant. 

Bahu Sarai Chandra Ohose, for bhe respondents, 

Maobean, C. j. The only question on this appeal is whether or not 
the plaintiff is entitled to the whole four annas. 16 gandas share of the 
property in dispute. The answer depends upon whether or not he can 
show that at the date of the death of Putimoni, when the succession 
opened out, bis step-brother, Moni Mohan, was dead. Moni Mohan had 
not been heard of for 7 years : he may therefore be presumed bo bo dead, 
in the absence of any evidence to the contrary, under section 108 of the 
Evidence Act: but the law raises no presumption as to the time of his 
death : and it is therefore incumbent on the plaintiff, who alleges that 
Moni Mohan was dead at the date of Putimoni's death, to prove that fact 
by evidence. This he has failed to do. and the judgment, therefore, of the 
lower Appellate Court is correct. The appeal is dismissed with costs. 

Geidt j. It is argued by the appellant that as it has been shown 
that Moni Mohan had not been heard of for seven years before Putimoni's 
death, a presumption arises under seotionglOB of the Evidence Act that 
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ab bbe bime of Pntimoni'^ deabh Moiii [27] Mohan was dead. Bat it does 
not appear to me that section 103 has any snoh effect. The question for 
which provision is made in that section is the question whether a man is 
alive or dead, that is whether he is alive or dead when the question is 
raised, not whether he was alive or dead at some antecedent date, and the 
SBssii presumption that may, in oertain oiroumstanoas, be raised is a presumption 
^8 uiQ,n is dead when the question is raised, and not a presumption 

^ 6<9. * dead at some antecedent date. If we were to accede to the 

appellant’s oontention, we should be reading section 108 as though it ran, 
**when the question is whether a man teas alive or dead on a oertain date, 
and it is proved that he bad not been heard of for seven years before that 
date by those who would naturally have beard of him if he had been alive 
on that date, the burden of proving that he was alive on that date is 
shifted ho the person who affirms it.” Suoh a oonsbrnotlon would be an 
extension of the scope of the seotion whiob Is not warranted by its word* 
ing. I agree, therefore, that the appeal fails, and must be dismissed with 
costs. 

Appeal ditmissed. 


39 0. 28. 

[28] APPBIjtiATB CIVIL. 

Before Mr, JuUice Holmwood and Mr. Justice Sharfuddin. 


Man Gobinda Ghowdhuri v. Shashindba Ohandba Ghowdhdri.* 

[18th July. 1907.] 

Commiaaion—Evidence—Evidence taken on commiasion on behalf of the defendant—- 
Right of the plaintiff to refer to atich evidence—Civil Procedure Code (Act XlV of 
1882) sa. 889, 390— Practice. 

Regard being had to the provieionfl of bb. 889 and 990 of the Code of Civil 
Pcooednre (Aot XlV of 1882) as also to the praobioe of the mofUBsil Coarts, the 
deposition of a purdanashin lady taken on oommieslon, altboagh not tendered 
by the party on whose behalf it was taken, ia yet admissible in evidence and 
can be referred to by the other side aa a part of the record of the case. 

Kusum Kumari Ray v. Satya Ranjan Das (1) and Bemanta Kumari 
Banku Behari Sikdar (2) diatinguiahed. 

Nistarini Daaaee v. Nundo Lall Bose (8) and Dwarka Nath Didt v. Qunga 
Dayi (4) referred to. 

[Fol. 86 Cal. 666; Ref- 48 Mad. 1.3 

Second appeaIi by the plainbiffs, Man Gobinda Ghowdhuri and 


others. _ 

This appeal arose out of an action brought by the plaintiffs to recover 

possession of oertain immovable property after establishment of their title 

thereto. The allegation of the plaintiffs was that the land in dispute bad 

formerly belonged to four brothers, viz.. Bam Gati, Shwa Gati, Uday 

Nath and Guiu Dayal; that the 8-auna share of Shiva Gati and Guru 

Dayal was sold at an auction and purchased by the plaintiff's father ; 

that the remaining 8-anna share was subsequently purchased by their 

father from the sons of Bam Gati and Uday Nath, and thus their 

father became the proprietor of the entire l6-anna share of t he property 

• Appeal from Appellate Decree, No. 71 of 1906 * against the decree of LalU Kumar 
Bose, SuLrdinate Judge of Sylhet. dated Bept 28 1906, modifying the decree of 

30 (3M1899) I. L. B. 96 0.1. 691. 
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[29] and \fas in possession of bhe same since bhen ; bhati the defendant 
No. 1 in collusion with other defendants dispossessed them of a portion of 
the property on the allegation that he had purchased it from one Nritya- 
moyee>.the widow of Qura Dayal; and hence the suit. 

The main contention of defendant No. 1 was that the plaintiffs had 
acquired only lA-anna share in bhe disputed property, and that the remain¬ 
ing two annas belonged to him ; he further contended that the original 
proprietor. Sam Kanai alias Sachin Bam. had a brother named Gopi Bam, 
and the disputed property belonged to both of them in equal shares. Gopi 
Bam died childless and left his brother’s sons, Guru Dayal and Shiva Gati, 
as his beirs ; Uday Nath, Bam Gati and the wife of Gopi Bam bad pre¬ 
deceased him ; hence the 8-anna share of the said Gopi Bam was inherited 
by Guru Dayal and Shiva Gati in equal shares, each of whom again got 
another ^-anna share of the property as heir of their father. The A-anna 
share of Guru Dayal having been disposed of during his life-time, his widow 
inherited only the remaining 2-anna share and sold it to defendant No. 1. 
The defendant examined his vendor. Nrityamoyee the widow of Guru 
Dayal, by commission ; but the witness having deposed in a hostile way. 
defendant declined to tender the deposition in evidence. 

The Court of 6rst instance, on the plaintiffs’ application to read the 
evidence of Nrityamoyee taken on commission as a part of the record of 
the case, permitted him bo do so, and having held that the plaintiffs bad 
proved their title to the disputed property, decreed the suit. 

On appeal, the learned Subordinate Judge refused to refer to the evi¬ 
dence taken on commission as not being evidence in the case, but having 
held that the plaintiffs proved their case to the extent of 14-anna share 
of the property, passed a decree as regards that share. Against this deci¬ 
sion the plaintiffs appealed to the High Court. 

Babu Nilmadhab Bose (Babu Brojendra Nath Ghatterjee with him), 
for bhe appellants. The Court below was wrong in holding that the evid¬ 
ence taken on commission, although not [30] referred to by the party on 
whose behalf it was taken, the other side could not refer to it, as not 
being evidence in bhe case. Section 389 of the Code of Civil Procedure 
clearly points out that such evidence shall form part of the record of the 
Suit; that being so, the plaintiffs were entitled bo refer to it: see Nistarini 
Dassee v. Nundo Ball Bose (l). This case, no doubt, is in oonffiot with 
the case of Hemanta Kumari v. Banku Behari Sikdar (2’). Whatever 
may have been the practice of the Original Side of the High Court, the 
practice of the Appellate Side was that such evidence formed part of the 
record of the case, and could be referred to : Dwarka Nath Dutt v. Gunga 
Dayi (3). The mofussil practice is also the same. If the commission, 
the return thereto, and the evidence taken under it are to form part of 
the record under s. 389 of the Code of Civil Procedure, how can tba evi¬ 
dence be excluded from consideration ? 

Babu Jadu Nath KanjUal, for the respondent. The oases of Kusum 
Kumari Boy v. Saiya Banjan Das (4) and Hemanla Kumari v. Banku 
Bshari Sikdar ^2) are in my favour. They clearly lay down that bhe evi¬ 
dence taken on commission, if not tendered by the party on whose behalf 
it is taken, cannot be taken in evidenoe. 

Holmwood and Shabfoddin JJ. One Sachin Bam alias Bam 
Kanai had four sons, Bam Gati, Shiva Gati, Uday and Guru Dayal. Bam 

(8) (1872) 8 B. D. B. App. 102. 

(A) (1903) I. li. B 30 Oal. 999. 
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Gati died, leaving a son Bash Mobani and Uday died leaving a son Umesh. 
The plaintiff bonghb bhe right), title and interest of Shiva Gabi and Gam 
Dayal in three parcels of land situated in Taluks 9, 10 and 11 of Fergana 
Bamai at an auction sale. He afterwards bought bhe right, title and 
interest of Bash Mohan and Umesh by private contract. He alleges 
that on taking possession of the 19 annas, he was dispossessed of two 
annas by defendant No. 1 who had purchased 4 annas from one 
Nrityamoyee, widow of Guru Dayal. The way in which defen¬ 
dant No. 1 claimed this land was by asserting that Bam [81] Kanai 
had a brother, Gopi Bam. who was joint in mess and property with him. 
that therefore Gopi Bam had 8 annas of the property, that ^he sar« 
vived Bam Gati "and Uday, and on bis death his 8 annas went in egual 
shares to Shib Gkiti and Guru Dayal. Thus they would have six annas 
each of the property, and Guru Dayal’s widow would have two annas over 
and above the four annas purchased by plaintiff. 

The appellant's case is that Bam Kanai was separate, and he com¬ 
plains of the judgment of the lower Appellate Court on two grounds. iirsU 
that bhe lower Appellate Court has taken a wrong view of the presump¬ 
tion that bhe property in a Hindu family is joint, and, secondlyt that it 
has improperly excluded the important deposition of Nrityamoyee taken 
on commission. 

The Subordinate Judge says : *' It is settled law that bhe normal 

state of Hindu family is joint and the onus is on him who alleges separa¬ 
tion ; but when separation is admitited. there can be no presumption as to 
when bhe separation took place." At bhe end of his judgment he adds 
that there Is a document executed by Guru Dayal under which the defen¬ 
dant No. 1 claimed and in which separation is clearly admitted. Therefore 
there was no such strong onus on the plaintiff in this case. The Subordi¬ 
nate Judge has clearly misdirected himself as to the document Ext. 14 which 
lands him in the rabbet ridiculous conclusion that ** Shiva Gati and Guru 
Dayal made mistakes about their shares in the mortgage bond on account 
of ignoranoe of Hindu Iiaw. and that their share was really 6 annas each 
though they did nob know it.” But this is not bhe only point in which he 
appears to have been mistaken. He decides that the family was joint on an 
alleged admiseion of plaintiff No. 2. It is olear that the former deposition of 
plaintiff No. 2 contains no such admission. What the Subordinate Judge 
considers to be an admission is a statement that although Gopi Bam was 
entirely separate in estate, be, after the death of bis wife, lived in oom- 
mensaliby with bia nephew, and being a lonely man, he followed his ne¬ 
phew from one place to another. That he was entirely separate in estate 
is asserted throughout the deposition and there can be no doubt about it. 

But when we oome bo the exclusion of the evidence of Musstt. Nritya¬ 
moyee, we are compelled to bold that this vitiates [82] the Subordinate 
Judge's judgment in appeal altogether. We are unable to say what effect 
would have been produced on his mind if he had fully considered it. If 
her evidence was improperly excluded, the whole case would have 6® 
back for a reconsideration of the whole of bhe issues in the light of that 
evidence and in the light of the remarks we have made before. It is now 
practically conceded that Nribyamoyee’s evidence ought to be admitted. 
The defendants examined her on commission, the deposition was filed on 
the record and the defendants refused to tender it. The plaintiffs pre¬ 
sumably with the leave of the Munsif. read it as part of their case, and 
there is nothing in section 389 of bhe Civil Procedure Code to prevent tboir 
doing so, and it is quite in aooordanoe with mofussil praotioe. 
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Oar abtieation has been drawn bo a praobtoa prevailing on bhe Original 
Side of bhis Goart with regard bo bhe admission of evidenoa baken on 
commission. We have referred bo four ruling; two of which ooafliob wibh 
bhe other bwo. Beginning wibh bhe iudgmonb of Mr. Jusbloa Maopherson 
in 1872 in Dwatha Nath Dutt v. Qunga Dayi (1), ib was bhere laid down 
bhab evidence baken on commission by one party which is part of bhe 
record may be used by bhe other. This was followed by Mr. Justice 
Stanley in Nistarini Dasse6 v. Nundo Lai Bose (2), bub bhe opinions of 
both bhe learned Judges have since been dissenbed from by Mr. Jusbice 
Sale in Kusum Kumari Boy v. Sa^va Banjan Das (3), and by Mr. Justice 
Bodilly in Hemania Kumari v. Banka Befkari Sikdar (4). 

Nowi we are enbibled bo follow bhe view of bhe learned Judges so far 
as section 389 of bhe Civil Procedure Code is concernedt bub we are in 
no way concerned wibh bhe practice which has grown up on bhe Original 
Side of bhis Court. In bhe case of Nistarini Daasee v. Nundo hall 
Bose (2) ib was pointed out at bhe Bar bhab under bhe provisions of sec¬ 
tion 389 of bhe Civil Procedure Code, evidence baken on commission shall, 
subject bo secbion 390, form part of the record in bhe suit. Stanley J., bbere> 
fore, held bhab bhe plaintiff is enbibled bo refer bo bhe evidence as a matter of 
record. Section 390 of the Civil Procedure Code provides *Bvidenoe baken 
Under [S3] a commission shall nob be read as evidence in bhe suit without 
bhe consent of the party against whom the same is offered, unless— 

* (a) the person who gave bhe evidence is beyond the jurlsdiobion of the 

Court, or dead, or unable from sickness or inOrmiby bo attend bo be person¬ 
ally examined, or exempted from personal appearance in Court, or 

(h) bhe Court in its discrebion dispenses wibh bhe proof of any of the 
circumstances mentioned in bhe last preceding clause, and authorizes bhe 
evidenoa of any person being read as evidence in bhe suit. 

lb is clear that the Munsif in this case did allow the piainbiff bo read 
this lady*s evidence as evidence in the suit, and none of the other ques¬ 
tions contemplated by section 890 arose, as the lady was exempted from 
appearance as purdahnashin. It seems bo us bhab ib is nob competent bo 
the Court of first Appeal bo exclude evidence which is nob inadmissible by 
any rule of law, bub which bhe Subordinate Judge merely considered ought 
to be excluded under an assumed rule of practice. We, bherefore, hold 
that bhe evidence of the lady must be received and must be considered by 
bhe lower Appellate Court. 

For these reasons, we set aside the judgment and decree of the lower 
Appellate Court, and direct that the case go back to him for a fresh deci¬ 
sion on the whole of bhe issues and the evidence, after baking into considera¬ 
tion bhe remarks made in this judgment. 

Costs will abide the result. 


Appeal allowed; case remanded. 


(1903) I. I,. B. 80 Cal. 999. 

(3) (1899) I. L. B. 36 Cal. 69X. (4) (1903) 9 O. W. N. 794. 
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33 0. 31 (=11 G. V. N. 98336 0. L. J.273). 

[34] FULIi BBNOH. 

Before the Hon’ble Mr. B, F, Rampinit Aeting Chief Juntioe, 
Mr. Justice Brett, Mr. Justice Mitra, Mr, Justice Woodroffe and 

Mr. Justice Mookerjee. 


Kripa Sindhu Mukbrjbe V. Annada Sundari Debi.* 

[29bh July. 1907.] 

Interest _ Arrear of rent—^Tender—Effect of valid tender kept good hut improperly re^ 

fused~-^Depo8it in Court, omission to make^Landlord and tenant^Bengal Tenr- 
ayicy Act {VIII of 1886) ss. 54 (3), 61. 67. 

Wheza in a suit for tanb it was provacl that the defondants tendered the rent 
to the plaintiS; that on his refasal to aooept it they sent him by money lOrdet 
iast^lment by instalment, all the rents as they fell dne, but the plaintiS systa* 
matioally deolined to aooept the money; that* when the suit was about to be 
instituted, their pleader again tendered the rents, first to the plaintifi's pleader 
and then to his naib, and on their declining to aooept the money it was depo> 
sited in Oouit before the suit was instituted: 

Beld by the Full Bench (RAMPiNI, A. 0. J., and Mitbi 3. dissenting), that 
there was a valid tender which was kept good and that it was not necessary 
for the defendants to follow np the tender by a deposit of the rent nnder seO' 
tion 61 of the Bengal Tenancy Act in order to stop interest from running 
under section 67 of the Act; that rent, which had been tendered with the in- 
teniion of paying it to the person to whom it was due at the time when it was 
due, but which was without good cause not received by the person to whom * 
was due and to whom it was tendered, could not be regarded as an arrear of 
rent within the meaning of section 64 (3) and section 67 of the Act; that sec¬ 
tion 61 was an enabling and not a mandatory section and that it did not de¬ 
prive the tenant of the right which, as a debtor, he bad under the general law 
by which a valid tender which is kept good stops the canning of interest ftooi 
the date when the tender is made. 

jagat Tarini Dasi v. Naba Oopal Ohaki (1) approved. 

TRef* 6 M li T. 366=10 O. D. J. 639=8 I. C. S16; 26 0. W. N, 29=532 0. L J. 286= 
‘ 611. 0. 443; 74 I. 0. 975=37 0. D. J. 145=27 O. W- N. 587; Pol; 14 I. O. 718= 
16 0. L. J. 652; 49 l.O. 1006; Ref: 80 I. O. 218; 81 1. O. 368=83 0. It. 3, 411.] 


Second Appeal by the plaiabiff, Kripa Sindhu Mukerjee. 

The appeal arose oub of a suift brought by the plaintiff against the 
defendant, Annada Sundari Debi, for the recovery of Bs. 89-13 annas for 
rent and oesses for the years 1308 to 1310 in respect of a certain jamat 
and of an additional sum Bs. 22-7-3 claimed [33] as damages. The 
defendant pleaded that the rents had been repeatedly tendered hist by 
hist and on the refusal of the plaintiff’s tehsildar bo receive them they 

bad been deposited in Court in Chaitra 1310. 

The Munsif •who tried the suit found the defendant’s plea be 
proved, and holding that the plaintiff had no cause of action dismissed his 
suit giving him liberty to withdraw the amount deposited in Court. 

The plaintiff appealed to the Subordinate Judge, on the 
he was entitled bo interest on the arrears of rent up to the date of the 
deposit in Court, but his appeal was dismissed. Ho then appealed to the 

^'®*^^he'app 0 ftl was heard by Bampini and Shabfoddin. JJ. and their 
liOrdsbips referred the case to a FuU Bench. 

The order of reference was as follows :—■ _ 

T^^ienco to Full Bench in Appeal from Appellate Decree,No. 1489 ol 1906. 

(11 (1907) I. li. B. 34 Cal. 806. 
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at issue in this appeal is whether the plaintiff is 

entitled to mteroat on the arrears of rent deoread to him for the period 

between the date of tender of the rent up to the data of its deposit in 
Oonrt under seotion 61 of the Bengal Tenanoy Aot, 

The faots are that the plaintiff endeavoured to enhanoe the defen- 
dants rent. The defendant refused to pay enhanced rent bub tendered 
rent at the old rate which the plaintiff declined to receive. This state of 
things existed for about 3 years. Three or four days before suit the 
aefendant deposited the rent which he admitted to be due to the plaintiff 
m Court under section 61 of the Aot. The Munsif gave the plaintiff a 

/?“* ?** disallowed interest for the period after 

ibe data of tender. 

4 u 4 Subordinate Judge affirmed the Munsif’s decision. Ha observed 
that the only point urged before him was whether the plaintiff should set 
interest and costs. As to Interest he said, that ‘if in the oiroumstanoes of 
the ease a Court of Justice were to allow the plaintiff interest, this would 
In his opinion be setting a premium to a landlord to ruin a whole tenant- 

R Bansgit Singha v. Bhagabutty 

Charan Boy (1) in which it has been laid down that a defendant is liable 
l»5J to pay interest on arrears in spite of a tender of the rent due. if ha 
omits to follow the procedure prescribed by seotion 61 of the Bengal 
ienanoy Act, he observed that ‘ that case was easily distinguishable from 
the present one by the fact that in that case the money was tendered to 

the am-mukhiear of the landlord, who might not have authority to accept 
it, and the tender was not a legal one.* 

- plaintiff prefers this second appeal and again urges that be Is 

entitled to interest as the defendant did not follow up his tender by 
depositing the rent in Court under section 61 of the Aot. The case of 
Itaja Bansgtt Singha v. Bhagahuttv Charan Boy (1) is relied on. as also an 

decision. In Second Appeal No. 1113 of 1903 decided by Pratt 
and Mitra, JJ. on the 25fch November 1904. The decision in this latter 

case follows that in Baja Bansgit Singha y. Bhagabutty Charan Bov il) 

and la^ down the same rule in unmistakable and clear terms 

rhM hand the case of Jagat Tarini Dasi v. Naha Gopal 

12), IS cited. In this case the decision in Baja Bansgit Singha v. 
Bhagabutty Charan Boy (l) is practically disaented from and the rule is 
laiddown that, although a tender does not extinguish the indebtedness a 
valid tender which is kept good stops the running of interest after the 
tender and this principle applies to tenders by tenants to landlords 
T , to distinguish the faots of this case from those of 

matnoally tendered ktst by ktat and was always refused, because the tenant 
1 . enhanoad rent to which it has been found that the 

D Nor can we distinguish this case from that of 

^ Bhagabutty Charan Boy (1). In the ease of Jagat 
in V. Na6a Gopaf Chaki (2) the distinotion was drawn that 

tLra Bansgit Singha v. Bhagabutty Charan Roy (1) 

we thinr was kept good. But 

Tase'^Ls^ wm'i^ broadly laid down in that 

ston’ the ^ Appeal No. 1113 of 1903, [37] that to 

nLs^tof .°* '“‘e’-est, the tender must be followed by a de- 

posit of the rent in Court. Nor can we distinguish the present case 


(1) (1900) 7 0. W. N. 720. 


(2) (1907) I. L. B. 94 Cal. 805, 
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from bbatj of Baia Bansgit Singha v. Bhagabuity Charan Boy (l) on the 
groond on which bhe Subordinabe Judge has refused bo follow ib, viz., bhab 
hhe am-mukktear ho ^hom tho bender was made may nob have bsen en- 
bibled bo aooepb renb. There is nobbing bo show bhab bhe am-muhhtear 
was nob aubhorised bo aooepb bhe bender. Am’miikhttatSt as a general 
rule, have exbensive powers bo aooepb rent. Ib would be exbraordinary if 
an am-mu7chtear could nob aooepb renb. Moreover, in bhe deoision in 
2Janso« Singha^s case(l) ib is said bhab bhe plainbiff objeobed bo receive bhe 
renb. Bub on Second Appeal No. 1113 of 1903 bhe renb does nob appear 

bo have been bendered bo an am-mukhtsar, * « » 

** Hence ib would appear bo us bhab bbe decisions in bhe oases of Borfa 

Bamyit Singha v, BhagahuUy Charan Bov(l) and Second Appeal No, 1118 
of 1903, on bhe one hand and of Jagat Tarini Dasi v. Naha Qopal 
Chaki (2) on bhe obher hand are in direob oonfliob. In bhese oiroumsbanoes, 
and as bhe quesbion ab issue is one of bhe greabesb imporbanoe to landlords 
and benanbs, we conceive ib bo be our duby bo refer bhis case bo a Full 
Bench. We accordingly do so. The quesbion on which we would invibe 

bheir deoision is, ui u 

“ (i) Whebher bo shop inberesb running, a bender of renb, wnion is 

improperly refused, musb be followed up by a deposit of rent in Oourb 

under section 61 of the Bengal Tenancy Aob or whebher such a bender so 

refused, if kept good, bhab is, if repeated as each insbalmenb of rent falls 

due, is fluffiolenb bo stop interesb running from bhe dale of bhe bender ^ 

*• We are inclined bo think bhe £rsb parb of bhis quesbion should be 

answered in bhe affirmative and the labber in bhe negative.” 

Bahu Surendra Nath Qhosah for bhe appellanb. There is no finding 

in the case bhab bhe bender was kept good in bhis case so that the case of 

Jagat Tarini Da$i v. Naba Qopal Chaki (2) does nob apply and there is 

no oonfliob; there is no case against the appellanb. 

[38] Babu Joy Qopal Qhose, for bha respondent. The findings show 

bhab bhe deposit was kept good. An arrear of renb is defined by s. 54. 
Beneal Tenancy Aob as an insbalmenb nob paid when due; here the benani 
raid bub the landlord would nob receive ib ; a landlord oannob create an 
arrear by his own wrongful aob ; bhe tenant has done everybhing in his 
nower to extinguish bhe debb; under those oiroumstanoes there is no arrear 
within the meaning of s. 67 ot the Bengal Tenanoy Act ; the tenant has 
always been ready and willing to pay ; he has deposited the amount in 
Court • the landlord’s suit for arrears ought to bo dismissed though he 
would ’be entitled to take the money in deposit. The general law of oon- 
traot as laid down in s. 38 of the Contract Aot is that after a valid lender 
which is refused, the debtor is no longer responsible for any damages and 
that includes interesb; there is nothing in the Bengal Tenanoy g' 

ing a debtor for this proteotion afforded by the general law. Seohion 61 
of the Aot is only an enabling seotion; the tenant is not bound to make 
le deposit and in many oases, as in oases where rent is payable m kind. 

Qhosal. In reply. Tender is not due payment 
and therefore bbe renb duo has become an arrear which must bear mbere b 
unless the tenant avails himself of the provisions s. 61.^ 

A O J. The quesbion referred bo us in bhis reference is: 
Whether bo stop inberesb running, a tender ot renb, which is improperly 



U) (1900) 7 O.W.N 720. 


(2) (X907) I.D.R. 84 Oal. SOB. 
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refused, musfa bo followed up by a deposit of rent in Court under section 61 
of the Bengal Tenancy Act or whether such a tender, so refused, if kept 
good, that is. if repeated as each instalment of rent falls due, is sufficient 
to stop interest running from the date of the tender? 

I am of opinion that the first part of this question should be answer- 
ed in the affirmative and the latter part in the negative, and would follow 35 
<lho decisions of this Court in Baja iJansgif [39] Singha v, Bhagahutty 
Oharan Boy (1). and in Second Appeal No. 1113 of 1903, dated the 20bh “ 
November 1904. 

Under section 54 (3) of the Bengal Tenancy Act an “ arraar *' is an 
unpaid instalment of rent. It must continue to be an arrear until paid. 
There is no provision in the Bengal Tenancy Act to the effect that an 
arrear, if tendered, shall cease to be an arrear. But section 61 provides 
that in the oases mentioned in that section among which is the case of a 
tender of rent being refused, or having been previously refused, the tenant 
may deposit his rent in Court, and saobion 62 (1) and (2) enact that on his 
so depositing his rent in Court, the Court shall give him a receipt which 
will operate as an acquittance of the rent paid. An arrear of rent so 
deposited will then cease to be an arrear. Then, section 67 provides that 
an arrear, that is, an unpaid instalment of rent, shall bear interest at 12 
per cent per annum (now 12^ par cant, per annum in Bengal) up to the 
date of the institutiou of the suit. The berms of the section are impera¬ 
tive. Interest at the rate specified must be decreed. 

Section 67 of the Bengal Tenancy Act made a great change in the 
law. Under section 21, Act VIII of 1869, an arrear of rent was only 
'* liable to interest.” This gave the Court a discretion to award interest 
or not, as it thought fit. No such discretion is allowed by section 67. 

In the case of Jagat Tarini Dasi v. Naha Oopal Ghaki (2), a rule has 
been laid down that a bender of rent refused by the landlord, if kept good, 
is sufficient to stop interest running from the date of tender. It has been 
said that the tender of rent in this case was not kept good, bpoause the 
tenant is not shown to have been always able and willing to pay the rent 
and because when tendering each instalment, he did not tender the 
arrears due for the previous instalments previously refused. In my opinion 
a tender, oven if kept good, as laid down in the case of Jagat Tarini Dasi 
V. Naha Qopal Chaki (2) does not stop interest running. 

The rule laid down in that 0*^50 is no doubt an equitable rule, which 
may be applicable to oases of tender other than that of [40] rent due 
under the Bengal Tenancy Act, bub which would seem to be barred in the 
case of the tender of rent by the provisions of section 67 of the Bengal 
Tenancy Act. 


1907 
JUTiT Q9. 

FUM 
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O. 34=11 
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273. 


But if the rule laid down in the case of /agai Tarini Dasi (2) bo 
applicable to oases of bender of rant, then, it is obvious, I consider thj^b 
the tender of rent in this ease was nob kept good for the reasons explained 
above. I would accordingly decree this appeal, but without costs. 

Brbtx J. The question whioh has been referred to the Full Bench 
for decision is whether to stop interest running, a tender of rent, which is 
improperly refused, must be followed by depo-it of the rent in Court 
under section 61 of the Bengal Tenancy Act, or whether such a tender so 
refused, if kept good, is sufficient to stop interest runuing from the date 
of tender. 


(1) (1900) 7 O. W. N. 720. 


(2) (1907) I. Ii. B. 81 Oal. 805. 
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The faofis of bhe oasa ate stalieci in the jodgment of the Court of first 
Appeal to be as follows 

“The plaintiff tried to enhance the rents of the defendants and other 
tenants of the mehal but on their refusing to agree to his terms he declin¬ 
ed to accept rents from them at the rates at which they had been paying 
them all along and instituted these suits and others against the defen¬ 
dants and some other tenants of the mehal at the enhanced rates of renti 
but on his failure to prove bis right to get them at these rates he had got 
decrees against some of the tenants at the rates admitted by them, but in 
these two suits the defendants proved that they tendered the admitted 
rents to the plaintiff, and that on bis refusal to accept them they sent him 
by money-order, hist by hist, all the rents as they fell due, but the plain¬ 
tiffs systematically declined to accept the money, and when these suits 
were about to be instituted the defendant's pleader again tendered the 
rents, first to the plaintiff’s pleader and then under his instruction to the 
plaintiff’s naib who came to Balpur to institute the suits, and requested 
them not to institute these suits, but on their declining to accept 
the money it was deposited in Court before the suits were actually 
instituted.” On these facts the plaintiff's suit as against the [41] 
present respondent was dismissed with costs in both the lower Courts, 
the Judges of both holding that the plaintiff was not entitled to interest 

under section 67 of the Aet. 


A statement of the facts found to be proved seems to me of Im¬ 
portance, for the purpose of disposing of this reference, as the answer to 
the question referred, in my opinion, depends mainly on whether the 
tender of the rant made by the defendants was a valid tender and whether 
it was kept good up to the time of the deposit of the routs in Court when 
the suit was threatened. As I read the judgment of the lower Court it 
seems to me that the Judge found the facts stated above to be proved, and 
that the tender was a valid tender, and that it was kept good. 


In order to prove that the tender was kept good it was not in my 
ipinlon necessary for the defendant to prove that it was repeated in respect 
►f prior instalments as each subsequent instalment fall due and was 
endered. It was sufficient to prove that, after tender, each instalment 
vas kept in hand by the defendant ready to be paid to the plaintiff on 
lemand : see Gyles v. Hall (1). That this was in fact done appears to be 
lupported by the oircumsfcanoe, which is found to be proved, that as soon 
bS the suit was threatened the full rents due were tendered, and, on refusal, 
vere deposited in Court prior to the institubiou of the suit. 

It is not contested on behalf of the appellant that in the case 
)rdinary debt the principle ie well established that a valid tender, which 
s kept good, stops the running of interest from the date when the tender is 
nade. Authorities in support of this proposition a^ discussed m f^l m 
ihe judgment of this Court in the case of Jagat Tar%m Dasi v. Na^ 
lopal Ghahi (2). The same principle is embodied in section 38 of the 

’'°°**Bat it has been argued for the appellant that the effect of s«otions 61 
md 67 of the Bengal Tenancy Act is to render that P^nclple inapplicable 
o the case of a tenant sued for rent, unless the tenant has after the refusal 
)f the tender of his rent deposited it in Court under section 61 of the 

Bengal Tenancy Act. _ 


( 1 ) (1726) 3 P. Wms. 870. 


(3) (1907) 1. li. R. 84 Oal. 805, 821, 823. 
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[42] This oonfaenliion does nob appear bo me bo be sonnd. Seobion 61 
is in my opinion an enabling seobion, framed for bhe beae6b of bbe benanb 
for bhe purpose of affording him a mebbod by which he may prove beyond 
dispube bhe faob of a bender and its refusal. ^ lb is nob a mandabory seobion 
imposing a penalty for failure bo comply with its provisions. Nor can ib, 
being a seobion framed for bhe tenant's probeobion, be taken to deprive him 88 0. 88^11 
of any righb which as a debtor ha has under bhe general law. 

Under bhe law as it existed prior bo the passing'of bhe Bengal Tenancy ^2*% 

Act it 'was always held that a tenant by proving a valid bender of his rent 
bo his landlord could save himself from liability for interesb from bhe date 
of bhe bender: see Shurut Soonduree Dehia v. The Collector of Mymen- 
singh (1), Eihan Chunder Boy v. Khajah Assanoollah (2), Wooma Churn 
Sett y. Huree Pershad Misser (3). lb is true that bhe language in seobion 21 
of Act VIII B. O. of 1869 differs from that in seobion 67 of bhe Bengal 
Tenancy Aob, bub ib does nob appear bo me that bhe law has been substan¬ 
tially altered by the laber Aob. The definition of an arrear involves not 
merely money unpaid, bub unpaid ab bbe due time. Sub-seobion 3 of 
seobion 54 of bhe Bengal Tenancy Aob runs as follows :—^*Any insbalmenb 
or parb of an insbalmenb of renb nob duly paid ab or before bhe time when 
it falls due shall be deemed an arrear.” Gan renb whiob is tendered with 
the intention of paying ib to bhe pereon bo whom ib is due ab bhe time when 
ib is due bub whioh is without good cause nob reoeived by bhe pers^on bo 
whom ib is duo and bo whom it is tendered, be regarded as an arrear 
within bhe meaning of bhe law ? In my opinion ib oaunob. The berm 
'* arrear '* involves bbe exisbenoe of some default on bhe part of the debtor. 

In bhe insfaanoe before us ib has been found that there has been no default 
by bbe debtor, who so far as lay in his power has discharged bhe duby 
which lay on him bo effect a payment. Payment of a debt no doubt 
requires a tender by bhe debtor, of bhe full amounb^due from him, ab the 
due time and place, to bbe person to whom it is doe, and bbe aooepbanoe 
of bhe same by bhe latter. If, however, bbe latter for ' no good cause 
refuses bo aooept bhe bender of bhe money or offer bo pay, as made 
[48] in aooordanoe with bhe law by bhe debtor, that sum of money can* 
not afterwards be regarded in law as an arrear for whiob the debbor is 
responsible. The findings of the lower Courts appear bo me also bo amount 
bo this that the bender on each occasion of bhe rent after ib was made 
by bhe defendant was kept good, for afber its refusal by bbe plaintiff bbe 
money was kept in band by bhe defendant ready bo be made over bo bbe 
plaintiff on demand, and when the suit was bbreabened bhe full amount 
so kept in band was tendered bo bhe plaintiff’s agents, and, on their refusal 
bo accept it, was paid into Court. 

It has not been suggested in bbe present ease that bbe bender was nob 
made ab the place and bo bbe persons to whom bhe law requires that ib 
should be made. The effect of a bender nob made in oomplianoa wibh 
bhe law does nob therefore arise for oonsiderabion in this case. 

On bhe facts found in bhe present case X am of opinion that bhe bender 
bad on each occasion been made by bbe defendant and refused by the 
plaintiff without good causa, and, afber bhe bender in each insbanoe had 
been kept good, bhe rent so tendered and refused did nob oonsbibuba an 
arrear of rent within the meaning of seobion 67 of bhe Bengal Tenancy 
Aob so as bo carry interesb against the defendant afber bbe date of bender. 


(l) (1866) 5 W. R. (Aot Xl 69. 
(9) (1871) 15 W. R. 79. 


(3) (1868) 10 W. R. 101. 
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I am also of op'nion that on the faots as found it was not neoessary for 
the defendant to follow up bis tender by a deposit of the rent in Court 
under the provisions of seobion 61 of the Bengal Tenanoy Aot in order to 
stop interest from running under section 67 of the same Aob. 

I would, therefore, answer the 6rst part of the question referred to 
us in the negative and the latter part in the affirmative. 

Mitra J. I have no doubt that a landlord is, under the Bengal 
Tenancy Aot, entitled to receive from bis tenant interest on arrears of rent, 
notwithstanding tender of rent bv the latter if the tender is not followed 
by a deposit in Court. This is the view Pratt J. and I took in Sremaii Joy 
Doorga v. Srikant Roy (1), decided on the 25fch November 1904. "We 
followed [44] Raja Ransgit Singha v. BhagabttUy ChaT'CLn Roy (2), and 
I see no reason now for taking a contrary view. Sections 64 to 67 of'the 
Aob lay down a special law as to contracts between landlord and tenant 
oonoerning agricultural lands and indicate that the tenant would not be 
relieved from his ^.babiliby bo pay interest on arrears unless either the 
amount is paid bo the landlord who is bound to grant a receipt for the 
same or unless a receipt is granted by the Court in which a deposit is made 
under section 62 of the Aot, such receipt operating as an acquittance as if 
payment has been made to the true landlord. Section 54, sub-section (3) 
defines an arrear. It is an instalment or part of an instalment of rent 
not duly paid at or before the time it falls due. Seobion 67 makes pay* 
ment ot interest on arrears compulsory. I do nob think we ought to twist 
the plain words of the last clause of section 54 and of seobion 67 of the 
Aot and bold that bender of rent has the same effect with respect bo 
interest as actual payment. Sections 61 and 62 of the Aot provide ample 

means of avoiding liability bo pay interest and the hardship that may be 
caused in some oases by a plain interpretation of the words of sections 64 
and 67 is easily removeable by the tenant himself. But if the Legislature 
has expre^^sed its intention in language sufficiently plain, the argument 
about hardship, even if there be any, can have no weight. 

I do nob think, however, that it is real hardship on the tenants as a 
class to compel them to deposit rents and obtain acquittances under sec¬ 
tions 61 and 62, if they wish to have the advantage of a bender of rent in 
the shape of non liability to pay interest. One of the objects of legislation 
is bo lay down rules for minimising the length of litigation and to render 
proof of disputed facts easy. The compulsory registration of 
and the exclusion of oral evidence in ceitain oases may be cited 
as instances. The object of sections 61 and 62 of the Bengal 
Tenancy Act seems to ire to be that the tender of rent by a tenant 
to his landlord to be effective must be followed by a^ deposit m 
Court* The relation between a landlord and tenant is generally 
that between the strong and the weak. Proof of bender and speoia y 
[45] valid tender ordinarily inolves the introduction of lengthy oral evi¬ 
dence and consideration of nice questions of law, but a deposit in 
following a tender and the grant of a receipt by the Court render un e 
section 62 any other proof unnecessary exeept the production of a * 

The rules in the sections about deposit of rent are intended for the bane 
of the tenant as well as of the landlord in the same way as compulsory 
registration of deeds is for the benefit of the grantor as well as the 
grantee. The object of legislation as to deposit would be frustrated ana 
in most oases to the detriment of the t enant, it the latter was permitlea 

(1) (1904) XJnreported. (2) (1900) 7 0. W. N. 730. 
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(lo be involved in a lengbhy libigablon as to proof of tender. The validity 
of a tender may be questioned on various grounds, as they used to be 
before the enforoement of the Bengal Tenanoy Aob. The rules laid down 
in’seotion 38 of the Indian Oontraot Aob as to an effeoblve offer of perform- 
anoQ by the promisor to the promisee inoorporate general principles of 
law and equity, bub tenants in the majority of oases would be in hopeless 
diffioulty, if in the state of things that eslsts in the country, they were 
required to strictly comply with bbeee rules. Individual cases of hardship 
must yield to the general policy of law which aims at the greatest good of 
the greatest number, and that policy appears to me to be easy of asoer* 
tainment from the different provisions of the Act. ^ 

But the most cogent argument for interpretation in the way sought 
for by the appellant in this case is afforded by the history of legislation as 
to payment of interest by the tenant. Before the enactment of Act X of 
1859 the awarding of interest in all oases was not the law followed by the 
Sudder Gourb: S. D. *1832 p, 508. Interest was allowed by Courts on 
prinoiples of equity and rules of law laid down in Act 32 of 1839, though 
as a matter of fact the zemindars levied interest in all oases : see also 
Kashee Nath Roy Ghaiodhry v. Mynuddeen Chowdhry (!}. Act X of 
1859 laid down that any instalment of rent which is not paid on or 
before the day when the same is payable be held to be an arrear of rent 
under the Act, and, unless otherwise provided by written agreement, shall 
be liable to interest at 12 per cent, per [46] annum. The words *' shall b& 
liable to interest** were construed by this Court in a series of oases and it 
was held that by using the word **liable" the evident intention of the 
framers of the Act was to leave the Gourb a discretionary power of award¬ 
ing interest or not and as to rate thereof if interest was awarded at all. It 
was uniformly held that the obligation to award interosb and that at 12 
pei^ cent, was nob absolute: Beckwith v. Kishto Jeebun Buckshea (2), 
Raja Sattyanand Qhosal v. Zahir Sikdar (3). 

Radhika Prosunno Ghunder v. Urjoon Majhee (4), was a case under 
Act VXII (B.G.) of 1869 which in seobion 21 re-cnaobed in bhe same words 
bhe provisions contained in seobion 20 of Act X of 1859. The learned Judges 
who decided ib aooepbed bhe ooncbruobion pub upon the word “liable'* in 
Aob X of 1859. Belianoe was placed in argument on the provisions of 
section 44 of bhe Act of 1869 which correspond to some extent to section 
68 of the Bengal Tenancy Act. as having altered the law and compelled 
deposit in Court to save interest from running. The learned Judges 
observed “certainly it does appear from section 44 of tho new Act, that it 
is the duty of the tenant, when the zemindar refuses to receive the amount 
tendered to him, to pay it into Court, otherwise he renders himself liable 
to heavy damages; still we cannot oomo to the conclusion for that reason 
that the Ijegislatara intended when they used the very same words as they 
used in the former Act, to impose upon the tenant to pay as an absolute 
obligation, interest at 12 par o^nt. when the rent was not paid. That was 
held not to be so under the former Act, an-l we ought to hold that it is nob 
so under the present. While this was the state of the law, the Bengal 
Tenanoy Act was passed. This has laid down dehnite but simpler rules as 
to deposit of rent by tenants. It has given them every facility to do so. It 
also has laid down that a receipt granted by the Court would have the same 
effect as a receipt by the landlord. Then, to avoid the effect of the rulings 
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on bhs earlier laws, the legislature changed the language used in sections 
20 and 21 of the repealed Acts and made payment ot interest at 12 per 
cent, compulsory in ell oases until payment or deposit whioh has the same 
[47] effect as payment or institution of a suit by using the word "sball” 
instead o£ "shall be liable.” The obvious intention of the Bengal Ten¬ 
ancy Aob was to overrule the old oases, specially Badhika Prasunno 
Chunder v. XJrjoon Majhee (1). The discretion left to the revenue Courts 
under section 20 of Act X of 1859 and to the ordinary civil Courts under 
section 21 of Act VIII (B. G.) of 1869 to apply principles ot equity in 
cases of tender of rent was thus taken away by section 57 of the Bengal 
Tenancy Aob. This view of the change effeobed by section 67 of the Bengal 
Tenancy Aob was adopted in Baja Bansgit Singha v. BhagabuUy Gharan 
Boy (2) and it is a distinct authority on the question before ufl. The ratio 
decidendi in that case was not that the tender was bad because it was a 
tender to an am-mukhtear bub that sections 54 to 67 of the Bengal Ten¬ 
ancy Act had made deposit after tender imperative * to prevent interest 
from running. 

The operation of section 38 of the Indian Oonbraot Aob was obviously 
restricted In oases between landlord and tenant under the Bengal Ten¬ 
ancy Aob, by use of the imperative word **shair* in section 67 of the 
latter Aob. There is no oorresponding rule as to payment of interest in 
the Contract Act, and the special rule must prevail against the general. 

Beferenoe has been made in argument to section 84 of the Transfer of 
Property Act. If section 38 of the Contract Aob embraces all oases of 
the effect of valid tender, section 84 of the Transfer of Property Act was 
unnecessary. But section 84 following the rules of equity provides a 
special remedy applicable to mortgages of immoveable property. It lays 
down that interest shall cease on tender, while section 67 of the Bengal 
Tenancy Act makes interest payable until suit. If the intention of the 
Legislature In the Bengal Tenancy Act was that a rule similar to that 
laid down in eection 84 of the Transfer of Property Act or similar equit¬ 
able rules or the rule in the Contract Act would apply to valid tender of 
rent by a tenant, it would have said so in plain words as it had done only 
three years before (1882) in the Transfer of Property Aob. On the other 
band elaborate rules as to deposit of rent and its effect corresponding in 
some [48] respect to those in section 83 of the Transfer of Property Act 
were laid down in sections 61 and 62 of the Tenancy Act, but they were 
not followed by a rule similar to that in section 84 of the former Aob, but, 
were followed by the imperative word "shall” in section 67 as to payment 
of interest. If any oonolusion is to be drawn from section 84 of the Trans¬ 
fer of Property Act, it must be one against the application of either 
Beotion 38 of the Contract Act or any equitable rule as such as was enacted 

in section 84. 

With the greatest deference to the learned Judges who decided the 

case of Jagat Tarini Dasi v. Na6a Qopal Chaki (3) it seems bo me that 
rules of law laid down by foreign Courts in oases not governed by oodi&ed 
law such as we have in the Bengal Tenancy Act, rules of equity and 
iustioa deduoible from judgments of foreign Courts or the opinions of 
foreign jurists, are very useful only in deciding oases bo whioh no statute 
law is applicable. As held In Bank of England v. Vagliano (4) and 


(3) (1907) I. li. B. 84 Oal. 305. 

(4) [1891] A. 0.107. 


(1) (1873) 20 W. B. 128. 

(2) (1900) 7 0. W. N. 720. 
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NoT6i%diTCt N^ih SitcoT v. S.€^ 1 n(^XhB^sifli Dasi (l)i stabtit6 law ixiiisb snpar- 1907 
sede all rules and principles preTiously adopted or applied eibher in this W. 

or in other countries. Our first aim should be in oases governed by statute 
law to ascertain the law as laid down in it, and to apply it whether it * 
causes hardship and if there be ambiguity wo should ascertain the inten- — 
tion of its framers by the application of recognised rules of interpretation 3B!0. 34all 
The only way of getting over the plain and unambiguous words of section 
67 of the Bengal Tenancy Act lies in interpreting the words “not duly 273. 
paid" in the last clause of section 64 as including “not duly tendered.*’ 

But to hold that "valid tender” amounts to payment within the meaning 
of the clause would, in my opinion, be unduly straining language. I am 

an interpretation and none was 
referred to in arguments. A promisor may not ha responsible for non- 

made an offer of performance to the promisee if 
the offer has nob been accepted; he may thereby be discharged from liabi- 
hty »o perform his promise. Bud in the ease of paymend of rend, dhe lia- 
fLot' oondinnos; bha debd Is nod esdingaished. Only dhe liabilidy 

L49J do pay mderesd may oease. Tender of rend oannod, dherefora be 
oonstrued to be payment of rent. 

There is, it appears to me. a further reason why we should not intro¬ 
duce the law as to the effect of a tender of an ordinary money debt to the 
interpretation of the word “ paid ’* in section 64. There is no law in 
India enabling a debtor to deposit in Court to the credit of his oredltor, 
the amount payable by him as simple money debt* The law does not 
provide any machinery for the discharge of such a debt by a deposit in 
Court. The only means the debtor may adopt to avoid liability to pay 
interest is to tender and tender is very reasonably held to be sufficient to 
prevent interest from running, on the principle that a man cannot take 
advantage of his own wrong. The Transfer of Property Act makes a 
special provision incases of mortgages of immoveable property and It 
allows by section 83 deposit of mortgage money. But tender of the mort¬ 
gage money IS not a necessary prelude bo a deposit. By section 84, tender 
and deposit are placed in the same footing as to cessation of interest, 
beotion 61 of the Bengal Tenancy Act has made tender a necessary 
antecedent to a deposit under clause (a). The provisions as to tender and 
deposit and cessation or otherwise of interest on such tender or deposit are 
not quite harmonious in the two acts passed by the Indian Legislature 
in the course of three years and the argument from analogy addressed to 
us based on the similar provisions of the Transfer of Property Act or the 
equitable rules from which that Act or the Indian Contract Act is drawn 
appears to me to be quite inapplicable. On the other hand, substantial 
difference m procedure indicate distinct remedial effects. We cannot, 

^erefore, derive much assistance from either the Contract or Transfer of 
Property Act in construing the Bengal Tenancy Act. 

therefore, agree with the Chief Justice in answering the question 
pat bo us by the reference. 

WOODROPPB J. I agree with Mr. Justice Brett. 

question referred for decision to the Full Bench 
IS. whebboT to stop interest running, a tender of rent which [50] Is im- 
properly refused must be followed up by a deposit of rent in Court under 

° j Tenancy Act. or whether such a tender, so 

r etused, it kept good, that is, if repeated as each inetalmont of rent falls 

(X) (1896) I. Tj. R. as Oal. 663 ; Ii. B. 23 I. A. XS. 
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dne, is suffioienlj %o stop inlieresfi ranning from the dabe of the tender. It 
is necessary bo point put, at the outset, that the question assumes that a 
tender of rent is kept goo^, if it is repaatad as each instalment of rent 
falls due. This however is not so. As was observed by this Oourt in the 
case of Jagat Tarini Dan v. Naha Gopal Ghaki (l) a bender is kept good, 
if the person who has made the tender is ready and willing at all times 
after the bender, to pay the debt in current money when requested. The 
question, therefore, which has bo be considered miy be stated bo be, 
whether to shop interest running, a tender of rent which is improperly 
refused, must be followed up by a deposit of rent in Oourt under sec¬ 
tion 61 of the Bengal Tenancy Act, or whether such a tender so refused, 
if kept good, is sufficient to shop interest running from the date of the 
tender. This matter was fully examined in the case of Jagai Tarini Dasi 
V. Naha Gopal Ghaki U). to the decision in which case I was a party. 
That case lays down that a valid tender which has been improperly refused 
but which is kept good, though it doss not extinguish the indebtadness, 
stops the running of interest after the tender. It further lays down that 
this prtno'pie is applicable to the case nf rent payable in respect of ton- 
anoies to which the provisions of the Bengal Tenancy Act are applicable. 
After a careful consideration of the arguments which have been addressed 
to us by the learned vakils on both sides, I adhere to the view which I 
expressed in that case. It cannot be disputed that the principle that a 
valid tender which has been improperly refused but which is kept good, 
though it does nob extinguish the indebtedness, stops the running of interest 
after the tender, is founded on good sense and is supported by oases of the 
highest authority. So far back aa 1726. it was ruled by Lord Chancellor 
King in Gyles v. Hall that if a valid bender has been made and 
improperly refused, and if the person who has made the tender has, 
from that time, always kept the money ready, interest on the debt lolj 
ceases ; in other words, if the tender be insisted on to stop the interest, 

the money must be kept dead from that time, because the party is to ba 

uncore prist. Thia was accepted as settled law in Kinnaird j. Trol¬ 
lope and Bank of New South Wales v. O’Connor (4). In the latter 
oa^e. Lord Maonaghten in delivering the Judgment of their Ijordships oi 
the Judicial Committee observed that a proper tender will stop the run¬ 
ning of interest, if the mortgagor keeps the money readv to pay ov^to tbe 
creditor The rule is stated in similar terms by Mr. Justice Hu>it‘n 
Bissel V. Heyward'ih) where in delivering the unanimous opinion ot line 
nine Judges of the Supreme Court of the United Statss ha ® 

valid tender to have the effect of stopping interest must be kept good, me 
rule, however, is based not merely upon oases of 

is foanaeH on jasMoe, equity and good oonsoianoa The ^ 

interest is incurred, beoause money whioh was payable has '’00“ Tn.tioa 
ly withheld. But where a debtor, to use the language 
Clifford In Colbv y. Eeed (61. has always been ready ‘0 ^ 

bract and did perform it, as tar as he was able, by ‘ 

money, it is difficult to sea on what principle ha 
^terest, H the complete performance has been preyented 
refusal of the creditor to accept the tender. The principle to 

oases of this description is lucidly explained in Hunt on Ten de , 


(1) (1907J 1 , 1:1 B. 94 Oal. 805. 
f2) (1726) 2 P. Wm 97S. 

(9) (1889) 43 Oh. D. 610, 616. 


(4> (19R9' 14 App. aaa.'273, 384 
(6> (1877) 6 Obto. U. 8. 680. 

(6) (1878) 9 Otto. tr. S. 660. 
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seobion 363. The improper refusal of a valid bender does nob exbinguish 1807 
bhe indebbedness, bub bhough bha debb remains afbar the bender and July 39. 
refusal, bhe effeeb is, 'when bhe tender is lawfully made and maintained, _ 
bo disobarge bhe debtor from bhe liability for inbere<=b subsequent bo bhe BBNoa 
bonder, and bhe recovery of interecb is barred, whether bha rate be - ■- 
stipulated or is fixed by law, and would accrue as damages raitone ® 84—11 

detenttone debiti. A refusal of a valid tender of debt or duty, if the tender 
be kept good, defeats the recovery of damages that would accrue subse- 278,' 

quenb to the tender by reason of non-payment or non-performance. It 
was argued however, that although this is unquestionably bhe general 
[82] rule, it has no application bo oases within bhe purview of bhe Bengal 
Tenancy Act. It was contended that section 67 of bhe Bengal Tenancy 
Act makes ib obligatory upon Courts of Justice bo allow Interest on arrears 
of rent, and that bhe only method by which a tenant can escape the 
liability to pay such interest, is bo make a deposit under section 61 and bo 
obtain an acquittance receipt under section 69. In my opinion, the effect 
sought to be attributed to these provisions of the Bengal Tenancy Act, is 
not based upon a reasonable construction of that sbatnbe. In the first 
place, the Bengal Tenancy Act does not purport bo be a complete Code, 
even in respect of the law of landlord and tenant. In the second place, 
the Bengal Tenancy Act does not profess to incorporate the general prin¬ 
ciples of the law of contract and bhe doctrines of equity jurisprudence, in 
so far as they may have to be applied in the determination of disputes 
between landlords and tenants. No doubt, section 67 of bhe Bengal 
Tenancy Act provides that an arrear of rant shall bear interest at a specifi¬ 
ed rate, whereas the provision of law which it replaced (section 21 of Act 
Vlir of 1869, B. C ) was more elastic, and laid down that arrears of rent 
were liable to interest at a prescribed rate. But what is the foundation 
for the suggestion that rent which has been properly tendered and impro¬ 
perly refu'jed. is an arrear on which interest may be levied under section 
67 of the Bengal Tenancy Act ? It was argued by the learned vakil for 
the appellant that under section 64, sub-section 3, of bha Bengal Tenancy 
Act, any instalment of rent not duly paid at or before the time when it 
falls due is to be deemed an arrear, and he observed that this section 
speaks of "rent not duly paid** and nob of "rent duly tendered.’* The 
learned vakil for the respondent, on the other hand, contended that the 
section does not speak of "rent not duly paid and accepted,'* and suggested 
that, if rent was duly tendered and improperly refused, it was duly paid 
within the meaning of the section. If provisions of our codes are to be con¬ 
strued in the manner suggested, and if distinctions of such nicety are to 
be drawn, I consider that the answer given by the learned vakil for the 
respondent has the merit of plausibility. But I prefer bo put a reason¬ 
able construction upon section 54. and to my mind it Is tolerably plain 
that if rent has been duly [53] tendered before or at the time when ib 
falls due, and the tender has been improperly refused, bhe rent 
cannot legitimately be said to be in arrear. The term ** arrear ** 

Involves a twofold notion, namely, that there is a debt, and that bhe 
time for pavroent of it has exoired ; in other words, arrear is that 
which Is behind- in payment or which remains unpaid though due; 
there is no ambiguity about the word. There must be a debt, and it 
must also be due, because no payment has been made: see Oxford 
Biotionary, vol I, page 459, where the derivative meaning Is stated to ha 
behind*’ that is, an arrear of rent is rent behind or unpaid at the due 
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bitna ; see also Wiggin v. Knights of Pythias (1). To pub bhe mabber in 
another way. rent whioh has been properly banderad and which has bean 
improperly refused, is rent sbill due, bub ib is nob sbriobly rent in arrear, 
as bha benanb was nob ‘behind' bo make paymenb when bha rent fall due, I 
am unable bo hold bbab the Lagislabura ever intended bhab renb whioh 
had been properly tendered and improperly refused was bo be treated as 
an arrear upon whioh ib would be obligatory on the Courts bo allow 
interest. Besides, there is nothing in the language of seations 61 and 62 
to show that the liegislature has presoribed that in order to esoape pay¬ 
menb of interest upon renb whioh has been duly tendered and improperly 
refused, it is oompulsory upon the tenant to follow bhe prooedure laid 
down in seotion 61 ; in other words, the provision as to the deposit of renb 
is merely enabling and not obligatory. This, I think, is reasonably plain 
from the history of bhe legislation on the subjeot. Before seotion 61 of 
the Bengal Tenancy Aot was placed on the Statute Book, if a tenant made 
a valid tender of rent whioh was improperly refused he found himself in a 
position of great diffioulby.* In a subsequent suit for renb by the land¬ 
lord, in order to esoape the liability to pay interest, the tenant had to 
prove, 6rst, that ha had made a vaiid bender, and secondly that the tender 
had been kept good. Satisfactory proof of those two oiroumstanoes might 
nob always bo easy and obvious on bbe part of the benant, and upon failure 
to establish the plea of tender, the landlord would recover interest on the 
rent due. To afford protection bo the benant, seotion 61 was embodied 

in the Bengal Tenancy Act. If a tenant who has made a valid tender of 
rent whioh has been improperly refused, makes a deposit as provided in 
seotion 61, no question can subsequently arise as to whether the bender has 
been made, or whether it has been kept good. Bub if the tenant does not 
avail himself of the benefit of the provision of seotion 61 and if he takes 
the risk of establishing by evidence that the tender was duly made and was 
subsequently kept good, there is no intelligible reason why he should be in 
a worse position than ha would be in, if he proved a deposit in Court. Wo 
ought nob bo place a oonsbruotion upon the sbabuba bbe ^ effect of whioh 
would be bo throw upon the tenant, who has made a valid tender which 
has been improperly refused and whioh has been kept 'good, bhe burden of 
additional interest whioh must accrue between the date of tender and the 
date of deposit, as also the oosts of an application under seotion 61. It is 
surprising that seotion 61 whioh was unquestionably introduced for the 
benefit of the tenant should now be sought to be so interpreted that it 
may be used as an instrument against him. In my opinion, seotion 61 
gives a privilege to the tenant of whioh he may avail himself, if he 

chooses. But if he does not make a deposit and proves sucoessfolly at 

the trial in a suit for rent that he made a valid tender which was impro- 
parly refused and whioh was kepi good, he is eniiiled to have ^he claim 

for interest dismissed precisely as it he 

provisions of the statute. It has been repeatedly held in England that 
the general doctrine of tender is applicable to oases between «a'ord »nd 

A. 4, ji uu h fViA relaliinfi to feender are the fame id rent as in 

tenant and that Edition. 701; Beake on Con- 

iv Chapter IV; and Foa on Landlord and Tenant 3rd edi- 
145 510.^ It ha'^ not been, and it oannot be, disputed that in 
tion pag ^ tender is applicable bo all oases between 

landtords and tenants in respeo t of tenanoies other than those to whioh the 
' ( 1 ) (1887) BllPed. Rep. 122. 
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proyistoDS of bhe Bengal Xeaanoy Aob are applicable. 1 cannot imagine 
any good reason why the doctrine should be ezcludod from operation in 
oases of tenancies to whion tne provisions of that Aou apply. It was» bow- 
everi strenuouBly contended on behalf of the appeilanti that this view C85j 
not only does nob give effect to the alteration lu tne provision tor payment 
of interest made by the liegi&lature when the Bengal Tenancy Act was ss o. s^mii 
passed, but practically destroys the entire elleat ot tne change, it may 
be oonoeded that when the provisions of a statute, as to the scope ot which '*■ 

there is room for reasonable doubt, have to be construed, reference may 
legitimately be maae to the previous law on the subject, as was done by 
the Judicial Oommitbea in Ish^uyee Persad Naram Singh, v. Lai Ghutterput 
Sing (1) and Brown v. McLactilan (^) and, by this Court, in Bam Kanai 
Ohosh v. Bari Barayan Singh (3). The operation however, may easily 
be carried too far, and may, in the ease of Codification Acts, lead to re¬ 
sults which have been oondetnned in decisions of the highest authority: 
see the observations of Liord Hersohell in Bank of Kngland v. Vagliano 
(4) and of Lord Maonaghten in Norendra Bath Sircar v. Kamal Bastni 
Dasi i5). The proper course is, in the first instance, to examine the 
language of the statute, to interpret it, to ask what is its natural meaning, 
uninfiaenoed by any considerations derived from the previous state of tne 
law. This I have done, and my conclusion is thao tne oontention of the 
appellant that the provisions of section 61 as to deposit, tnough they are 
in form expressly permissive were intended to bo obligatory, seeks to 
force upon the plain language of the seotion, an interpretation which the 
words will not bear, except in the light of a supposed policy assumed to 
be indicated by the history of the legislation on the subject. To begin 
with an examination of the previous state of the law on the point, is in 
my opinion, to attack the problem at the wrong end. 1 do not see, how¬ 
ever, that the history of the legislation on the subject does really assist 
the appellant. What is that history V Under the law as it stood before 
Aob X of 1859. it was ruled by a Full Bench of the Suddor Court in Beei 
Kunt Banerjea v. Birjo Ghunder Banerjea (6) that where there is a con¬ 
tract for payment of interest upon rent in anear, interest) must be allowed, 
but in the absence of such an agreement, the Courts were to exercise 
[883 the discretion vested m bbem by the Interest Act, XXXIX of 1839, In 
Act X of 1859, by section 20, an arrear of rent was maae liable to interest 
at 12 per cent, per annum, unless it was olihoiwiso provided by written 
agreement. Act Vi of A8b2 I.B.G.), which amenaed Act X of 1859, pro¬ 
vided by seotion 4 that the tenant might tender the rent to his lanaloru, 
and upon his refusal to receive the amount, deposit the same witn the 
Collector, such aeposit bo have the same effect as payment. When Act 
X of 1859 was repealed by Act Vlil ot 1869, B. G., tnese provisions were 
reproduced in sections 21 and 46 of the new statute. Under seotion 20 of 
Act X of 1859, and section 21 of Aob Vlll of 1869, B. U., it was repeated¬ 
ly ruled by our Courts, that they had a discretion as to whether interest 
was bo be allowed, and if so, at what rate. Most of the oases in the 
books, however, are very imperfectly reported, and it cannot be ascer¬ 
tained, upon what precise ground, interest was disallowed in any particu¬ 
lar case. But it is quite clear that Kaahte Bath Hoy Ghowuhry V. 
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( 1 ) ( 1842 ) 3 Moo 1 . A. 100 . 180 ; 

6 W B. (P 0 .) 37 . 

KV ( 1873 ) L. B. 4 P. C. 643 , 660 . 
(9) ( 1906 ) 3 C. li. 9 . 646 , 668 . 


(4) [1891] A. C. 107. 

( 6 ) 1 . Li. B. 33 Cal. b 63 ; 

L, B. 33 1 . A. 18 . 

( 6 ) ( 1863 ) S. D. A. 608 ; SoT«sit» 143 . 
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Myn^ddeen Chowdhry (1), was a case, nob of bender, bub of a deposib In 
bhe CoUeoborabe before Act VI of 1862, B.O. oame into force. The oases 
of Beckwith y, Kishto Jeebun Buokshee Baja Sattyanand Ohosal y. 
Zah%r Sthdar (3), were nob oases of bonder ab all, while ib is more than 
doubtful whether the case of Radhiha Prosunno Chunder v. Urjoofi Majhee 
(4), upon which so much reliance is placed, really involved any question 
of valid tender. The oases of Shurut Soonduree Debia v. The GolUoior of 
Mymensingh (5), Wooma Churn Sett v. Huree Pershad M%^ser (6), Eshan 
Chunder Boy v. Assanoollah ^7), undoubtedly affirmed bhe principle, 
that interest could nob be claimed, if a valid tender of rent bad been 
improperly refused ; bub there is nothing to indicate, that bhis oonoln- 
Sion was founded on the ground, that, as the Court bad a discretion in 
bhe matter, the discretion ought to be'exercised in favour of the tenant. 
The judgments are perfectly oonsistenb with bhe view, that as rent 
had been tendered, there was strictly no *'arreaT" due upon which inter¬ 
est could accrue, lb may further be pointed out, that of bhe three oases 
[57] last mentioned, the only one in which interest was disallowed, was 
that of Wooma Churn Sett v. Huree Pershad Misser (6), in which a valid 
bender was established, while in the other bwo oases, interest was deoreed 
beoause the tender alleged was not proved. The m^ority of oases, there¬ 
fore, did not relate to the effect of tender of rent, but only bo the exercise 
of judicial discretion by the Court to refuse or reduce interest: Inderjit v. 
Khaja Abdul Hossain (S), Bamshanhur v. lahian Chunder (9), Fuseebun v. 
Ashrufoonnissa (lO), Mahtab Chandy. Deb Kumari Debt (11), JohoortrLall 
V. Bullab hall (12). * Beferenoe may, however, be made bo Biasonath Deb 
V. Hurro Pershaud Chowdhery (13), in which a question was raised analo¬ 
gous to the one now before this Court. There the question arose as to the 
effect of section 4 of Act VI of 1862, B. C., which allowed the tenant 
to make a deposit in bhe Colleotorate upon refusal of a valid bender made 
by him, and provided that suoh deposit would in all respects operate as and 
have the full effect of a payment. With reference to this provision, it was 
ruled in the case to which I have just referred, that, although a tenant 
may escape liability to pay interest upon tender followed by deposit in 
Court, the law does not forbid the Court to advert or give effect to a bender 
not followed by a deposit or payment into Court. This case, therefore, 
laid down that section 4 of Act VI of 1862, B. O., which was eubsequont- 
ly reproduced as section 46 of Act VllI of 1869 B. C., was, as its very 
language shewed, merely enabling and not mandatory. Now, what did 
bhe Legielature do, when bhe Bengal Tenancy Aob was passed, with 
the decision of Bissonath Deb v. Hurro Pershaud Chowdhery (13)i 
before them ? They framed section 61 which corresponds to section 46 
of Aob VIII of 1869, as still permissive; if they intended to make bhe 
Section obligatory, bhe object might have been attained with the utmost 
ease, by the use of appropriate language, and section 62 might have 
been so worded, as to make it evident, that bhe only way bo escape 
payment of inberesfa is to tender the rent and then deposit the same 
in Court. Under these oiroumstanoes, a reference to section 67, 

(1) (1864) 1 W. B. 164. (t) (1664) 2 Bent Balings 310. 

12) (1868) 1 Marsh. 278 ; 2 Hay 28G. (^') (1868) Bevesbre 138. 

(8) (1871) 6 B. Ij, K. App. Il9. (10) (1876) 38 W. B. 468. 

(4) (1878) 20 W. B. 128. (11) \1671) 7 B. Ii. B. App. 26. 

(5) (1866) 6 W. B. (AotX) 69. (15^) (1879; 1. I,. B. 5 Oal. 102. 

(6) ( 1868 ) 10 W. B. 101. (l8) (1866) 2 W. B. (Act X) 80. 

(7) (1871) 16 W.B. 79. 
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[88] does nobi wibh all respeob, seem bo be quite relevant; it is undoubt¬ 
edly nob oo Delusive upon the question raised. It appears to me to be 
inoonbestabla bbab the effeot of the alteration in the provision as to interest 
was bo take away the disoretion formerly vested in tha Courts, but that 
this does nob, in any way, affeob the case of tender; when a valid tender 
is established, and it is proved bo have been kept good, the matter is 
beyond the domain of the disoretion of the Court, the tenant is entitled to 
olaim as a matter of right, that interest should be refused. The law under 
the Acts of 1862 and 1869 unquestionably was, that the tenant oould 
suooessfully assert this olaim to exemption, even though his tender was 
nob followed by deposit; the tender was essential : the deposit optional. 
The language of the present Act, to my mind, shows plainly, that bhe law 
in this respeob has not been altered. A review then of the history of 
liegislation on this subject, nob only does nob lend any support to the 
oontention of the appellant, but seems to me to destroy it most effective¬ 
ly. What then is the position of the parties ? The Bengal Tenancy Act 
in this matter is nob exhaustive; bhe provisions of section 61 are merely 
permissive. How does a Code, then, which is neither complete nor very 
explicit, exclude the application of bhe broad principles of justice, equity 
and good oonsoienoe, according to which Courts in this country are bound 
bo act under section 37 of Act XII of 1887, and according bo which they 
have always acted since section 21 of Regulation HI of 1793 was passed ? 
That bhese rules of equity, justice and good oonsoienoe are deduoible from 
judgments of foreign Courts or have met with the approbation of foreign 
jurists, does nob take away from their value or throw any discredit on 
them. A recourse to the 6rst principles of jurisprudence, may occasionally 
be useful in the administration of bhe law as contained in even an Indian 
Code, and ib is boo late now to discard them after their Lordships of the 
Judicial Committee have interpreted "equity and good oonsoienoe" to mean 
the rules of Bnglish law, if found applicable to Indian society and oiroum- 
stanoes; Waghela Bajianji v. Shekh Maaludin (1), Dada Honaji v. Babaji 
JctQushtt (2), Waman Bamchandra v. Dhondiba Erishnaji (3). On these 
grounds, [69] I am nob prepared bo disregard the principles of justice, equity 
and good conscience in the case before us, and in the absence of express 
legiBlabive provision excluding tbo applioabion of tbe doctrine of tender to 
oases governed by bhe Bengal Tenancy Act, 1 must decline to put upon the 
statute a construction which leads to manifest injusbioe, and which I am 
satisfied was never intended by the Legislature. My answer, therefore* 
bo bhe question proposed for deoision by the Full Bench, modified as 1 
have indicated, is as bo bhe first part in the negative, and as bo bhe second 
part, in the affirmative, in other words, that if a valid bender has been 
made and improperly refused, ib is nob obligatory upon the tenant to 
follow up the tender by a deposit In Court under section 61 ; if the tender 
IS kept good, it is sufficient to stop interest from the date of the tender. 

As regards bhe facts of tbe particular case which is now before us, at 
one stage of bhe bearing of the appeal, I was inclined bo the view that the 
mote found by bhe Subordinate Judge were not sufficient bo show that 

kept good. In bhe course of the able argument, however, 
which was addressed bo us by the learned vakil for the respondent, he has, 

“ shown that a different interpretation is possible. It is true that 

the Subo rdinate Judge does nob state expressly in so many words that bhe 

Bom. 6S1, L. B. (2) (188B) 2 Bom. H. O. 88. 

14 i. A. 89, 9b. (B) (1879) I. L. B. 4 Bom. X96. 
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tender was kept good. But he has found that the rent due was tendered to 
the plaintiff, that on his refusal to aooept the amount tendered it was sent 
by money order, instalment by instalment, as it fell due, that even up to 
the data on which the suit was instituted, the defendant tendered money 
whioh was not aooepted, and that when the suit was about to be instituted, 
the pleader for the defendant again tendered the rent, first, to the pleader 
for the plaintiff and then to his Naib, but as they declined to aooept the 
money, it was deposited in Court before the suit was actually oommenoed. 
From all these facts, the interference does seam to be legitimate that the 
defendant made a valid tender, and was always ready and willing to pay 
the money, if only the plaintiff expressed bis willingness to accept it. It 
was in substanoe a.^, continuous tender whioh was kept open by a continu¬ 
ing readiness, not a mere willingness, to pay to the landlord. The facts 
found by the [60] Subordinate Judge may, therefore, be taken as eQUi* 
valent to a finding that the tender was kept good. If so, in the view I 
take of the law on the subject, the claim for interest cannot be sustained, 
and the suit has been rightly dismiassed by the Courts below. This con¬ 
clusion, I may add, is consistent with the manifest justice of the case; 
upon the facts disclosed, there cannot be the remotest doubt that the 
plaintiff repeatedly refused valid tenders of rent, solely with a view to 
harass the defendant, and to put pressure upon him so as to force him to 
consent to an enhancement of rent. If there is any case in which the plea 
of bender ought bo be applied and allowed, the case before us is eminently 
of that description. In my opinion, there are no merits in the appeal and 
it ought to be dismissed with costs. 

Appeal dismissed. 


86 0. 61 (=6 O.'L. J. 320=11 C. W. N. lOH). 

' [61]»FUIiIi BENCH. 

Before the Honble Mr. R. F. Rampinif Acting Chibf JttsHce, Mr, Justice 
Brettt Mr. Justice Mitra, Mr. Justice Woodroffe and Mr, Justice Mooherjee. 

A8HUTOSH SlKDAH V. BkHABI LAIi KIBTANIA.* 

[2nd August, 1907.] 

Sale in execution of decree—Money-decree—Sale of mortgaged property—Transfer of 
Property Act (XV of 1882) s. 99— Setting aside $ale^Confirmation oftSaU—Fraua 
^Ctvtl Procedure Code (Act XIV of 1882), s. 244. 

A sale held in contravention of the terms of section 99 of the Transfer of 
Property Act is not a nullity, but an irregular sale liable to be avoided merely 
on proof that the terms of that section have been contravened. 

The application to set aside such a sale must be made under section 244 of 
the Code of Civil Procedure, and must be made before confirmation of the sale 
unless the applicant proves that owing to fraud or other reasons he was kept 
in ignorance of the sale-prooeediogs preliminary to sale. 

TFol 14 I C 780* Ref : B A. li. J. 404; 18 0. Jj. 3. 664; 9 I. 0. 939=(l9ll) 1 M. W- N. 

[FOI. 14 1. C ^8^ O W N. 146 ; 10 O. L. J. 91=1 I O. 677; 10 I. 0. 417^ 

it d L J 620:19 O. W. N. 818=20 O. D. J. 23 : 17 0. W. N. 496=18 I. O. 809 : 

46 Cal ■ 979=51 I. C 406 ; 87 All. 165 ; 32 1. O. 927 ; 34 All. 688: 6 I. 0 47=14 

OWN 579- 47 Cal 871=31 0. D. J. 98: 62 I. 0. 336 : 76 I. 0. 241=87 0. h-J- 

266V 80 i. C. ’632 : 88 I. O. 424: 82 1. 0. 604; 82 I. 0. 607 : 82 I. 0. 848 ; 38 0. W- 

N. 660; 51 Cal. 224]. __ 
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This roferenoe was made ia an appeal from an appellabe order sefa> 
Hog aside an ezeonbion sale. 

The faobs of bhe ease are bhese :—Two holdings belonging bo bhe Indg- 
menb-debbors, Behari lial Kirbanta and obbers, were sold on bhe 15bh of 
Augnsb 1904 in exeonbion of a renb decree obbained by Ashnbosh Sikdar, 
bhe eppellanb before bhe High Conrb. and were purchased by him. He 
held ab bhe bime a subsl<5bing morbgage on bhe said properties. The 
fndgmenfa-debbors on bhe 7bh of Augnsb 1905 applied under section 944 
of bhe Code of Civil Prooednre bo have bhe sale seb aside. The 6rsb 
Conrb seb aside bhe sale on bhe .ground bhab ib was In oonbravenbinn of 
bhe berms of seobion 99 of bhe Transfer of Properby Aob ; bhis order was 
affirmed on appeal. 

The decree-holder, Ashnbosh Sikdar, appealed bo bhe High Conrb. 
The appeal oame on for bearing before Ha.mpini, A. C. J., [62] and 
Sharfuddin J., and bhelr Ijordshlps made the following order of refer¬ 
ence bo a Pnl! Benoh :—• 

** This is an appeal by a deoree-boldor and anotion.paroba^er at a f>ale of certain 
bo1dinf;g hslif in sxeoation of deavees obtained br bim for rant, ft aopears tbat be 
bad a mortsa^a on the lands sold* and henoa tha lower Courts have deoided tbat the 
sale at wblob he parobaeed wae a nullity, having taken plaoe in oontravantion of the 
provisions of seotion S9 of tbe Transfer of "Property Act 

“ The grounds of appeal arg«d are ; 'tl that tbe sale is not » ouHity, as it was 
duly o'tnfirmed : di) tbat the application undar section 244, Oivil PrAoedure Oode, to 
set aside tbe sale wag made long after tbe ocndrmatton of sale ; and f««t) tbat the 
judgment-debtor's remedy lay in a separate suit and not in an application under sec¬ 
tion 244, Ci^il Procedure Code. 


There oan be no doubt that according to a long series of rulings, vie , Sathu^ 
vnvpan v. ’Muthusavni (1>. Durgnyya y. Annntha f2), Vi^nestodra v. Bapawa 9), 
SheoAeni Tewnri v. Bam Sfaran Slrngh ^4). Shib Dries Dass v. Kali Kumar (6), 

Baeiruddi y Katlae Ramint Dpvi f6), and Snnu Singh v. Behari Singh ^71, tbe sale 
having taken plaoe in oontravantion of the term^ of seotion 99 of tbe Transfer 
of Property Act is a nullity. In other o^ses. vis., Chundra Uath Dey v. Burrnda 
Shoonduty Ohote (81. Aubhovet’^ury Dabeee v. Oouri Sunkur ponday ^9), Afainn~ 
pint Daeeee v. Chnoneymnney Dassee ^101. Dachmi Narain Sinnh y, Nand Ki^horg 
Dal Daae Ml), Tokhan Singh v Gi''Viar Singh ^12> and Hem Ban v Bihari 
Oir which are not directly in point, bpoause in these oases no sale ao^^ually 

took place, the priooiple has bsen l®id down tba*: a sale so bold is null and void. 
The learnod pleader for the apoelianfc, however, contends tbat those rulings have ell 
been impliefliy not: aside bv. or are contrary to tbe views of their Ijordships of the 
Privy Oonnoil in Khiarni Mai v. Daim ^4). Tbe appellant’s pleader eapeoially r Ifea 
on tbe passage which occurs in tbat judgment to the effect : 'The Judge has made a 
decree for redemption of tbe whole estate on tbe ground tbat tbe mortgagees could 
not acquire the equity of redemption di^^eotly or indirectly by purchase at a Court sale, 
except by a suit brought on the mortgage on account taken and time especially 
allowed for redemption' Their Tjordsbips cannot* concur In this view which they 
think is based on a misapplication of a sound principle of equity. Tbeir fjordships 
throw no doubt on the principle which has been acted on in many osses 
in India, that a mortgagee cannot by obtaining a money decree fAr the 
mortgage debt, and taking the equity of redemption in execution relieve 
himself of his obligations as mortgacee, or deprive the mortgagor of his right 
to redeem on accounts taken, and with the other safeguards ususl in a suit 
on mortgage. But in Wnlirnm'e suit tbe parties agreed that the points in 
issue in the suit should be referred to arbitration, and the case was taken out of 
the hands of the Court In suit No. 1*^0 of 197ft. the debt sued for was not tbe mort- 


{^) T Xi "R. 12 Msd. 926. 

(21 (lft‘^0^ 1. Tj. T1. 14 Mad. 74. 
(91 (1993) 1. tj. R. 1ft Mad. 496.' 
(4) (lP9ft) T. Tj. K 2« Cal. 164. 
<61 (190B) T. L. B. 90 Oal. 463. 

(6) (19061 T. Ij. B. 83 Cal. 113. 

(7) (1905) I. I,. B. 88 Cal. 288. 


(ft’ T Ti B 22 Cal fti3. 

(9) (’pq6> T Tj B 22 Cal 

(10) (1P95' T. Tj. B. 22 Cal 903 

(11) fl902) 1. Tj. B. 99 Cal. 687, 643. 

(12) (1906) I. Tj.-R 32 Cal. 494. 

(13) (1906) T. Tj. B. 28 All. 68. 

(14) (1904) T. Tj. R. 82'Cal. 296. 
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gage debt. The oreditors were diSeceot and the debtors were difieraat, and the debt 
does not appear from the plaint to have been seoutad by a mortgage. In any oas? the 
point taken by the Appellate J’ndge woald not be a oanse of nalUty for want of jnria- 
diotton but'a oanse of irregularity in prooedure only. 

“This deoision of their Dordehipa of the Privy Oounoi! was followed in Afubovn- 
mad Abdul Ra$hid Khan v. Dilsukh Rai, (1) and is afforded some support by the 
deoision of the Judges of the Madras High Oourt in Mayan Pathuti v. Pakuran (2), in 
which it was decided that such a sale was not void but voidable only. 

“It would seem to us that there is much force in this plea of the appellants. It 
may be true, as pointed oat by the Subordinate Judge, that the facts of the case of 
Khiaraj Mai v Daitn (81 are different from those of the present, and that the 
mortgage bond in that ‘>uit was executed before, tbe paseing of the Transfer of Pro¬ 
perty Aot: but the learned Judges ol tbe Privv Oounoil seem to us to lay down the 
general prinoiple that * the dootiine given eSeot to by the Courts in India that 
mortgagees cannot acquire the equity of redemption directly or indirectly by 
purchase at a Oourt sale except by suit brought upon tbe mortgage, is based 
upon a misapplieation of the sound principle of equity that a mortgagee cannot 
in this way relieve himself of his obligations as a mortgagee or deprive the mort¬ 
gagor of his right to redeem. Their Lordships of the Privy Counoil go on to 
observe that *in any oase tbe point taken would not be a cause of n^lUiy 
for want of jurisdiotion but a oause of irregularity in prooedure only.* Henoe it would 
seems to fdUow that a sale held in oontravention of the provisions of seotion 99 of 
the Transfer of Property Aot is not a nullity, but is a sale irregular in prooedure only, 
and that its effect is not to deprive the mortgagor of his right to redeem, but that 
each right will subsist. 

** Tji these oiroumstanoes, we are of opinion that tbe sale in this oase was not a 
nullity^ or absolutely void, but merely a sale subleot to the defect of irregularity iu 
procedure, which can consequently only be set aside on the ground of substantial injury 
resulting therefrom, which in this oase is neither proved nor alleged. But the case of 
Khiarajmal v. Daim (B) is not direotly in point, because the bond and the sale in exe¬ 
cution of the decree obtained on that bond are ol date anterior to the passing of 
the Transfer of Property Act. Moreover, two of tbe oases of this Oourt, vie., Baiiruddi 
V. Ko-tias Katnini Devi (4) and Sonu Sinoh v. Behari Singh (6) are of date subsequent 
to the deoision of the oase of Khiarajmal v. Daitn. (8) and cannot therefore, strlotly 
speaking, be regarded as overruled by that decision, though they have, it would 
appear to us. been decided on a principle oontrarv to that therein laid down bv tbeir 
T.ordsh'ps of tbe Privy Oounoil. We consequently consider it our dnty to refer this 
important question, on whiob there would seem to us to be oonffiot of authority 
and in respect of which we C6^3 consider the oases above cited as being direotly in 
point have been wrongly decided, to a Full Bench, which we accordingly do, and 
the questions on wbioh we would invite an expression of the opinion of the Full 
Bench are:— 

(t) Whether, when a sale has been held in oontravention of the provisions of 
seotion 99 of the Transfer of Property Aot, the sale 'is a nullity or an irre¬ 
gular and voidable sale^ and 

(it) Whether the right of redemption of the mortgagor is or is not affected by 
such sale ? 

“In these oiroumstanoes we do not need to disouss the appellant’s other pleas. We 
may observe, however, that it w^uld seem to us that his plea that the sale canoot be 
set aside by an application under section 244, though supported by the Madras High 
Oourt ruling in Paifeuii v PaTcwran (2), must fail in the (aoe of the ruling of 

this Court in Durga Qhnran Mandal v. Kali Praeanna Sarkar (6) and of that of the 
Allahabad High Oourt in Gaya Prasad Miar v- Randhir Singh (7).’* 

Babu Surendra Nath Ohosal, for the appellanfi. Section 99 of the 
Tran«^for of Property Act lays down a rule of prooedure and does not deal 
■with substantive rights;'a sale held in contravention of the provisions of 
that seotion is voidable merely and not void : Khiarajmal v. Daim (3)i 
Mayan Pathuti v. Pakuran (2), Muhammad Abdul Rashid Kh an v» 

(1) (1905) I. L. B. 27 All. 617. 

(2) (1899) I. Tj. B. 21 Mad. 847. 

(3) (190*) I.Ij. B- 32 Oal. 296. 

(4) (I906j I. tj. B. 38. Oal. IIS. 
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(6) (1899) I. D. R. 26 Oaf. 727. 

(7) (1906) I. li. B. 28 All. 681. 



4 


VI.] 


ABHUXOSH 81KDAB «• BHHABl liAIi KIBTABIA 85 Gftl. 56 


DtJxufcH Hai (IV Ho also referred to Azimulldh v. Na/amwnntsaa (2), 
Taraohand v. Imdad Huoain (3), Kokil Singh v, Edal Singh (4), Sheodzni 
Tewari v. Ram Saran (5) and Basirudddi v, Kailas Kamini 

Devi (6). The pnrobase in this case 'being under a rent decree wbioh 
gave a prior charge cannot be appealed by s. 99. • 

Babn Skih Charan Paht, for the respondents. The sale is void. The 
oases in this Court show that such a sale is void and that a mortgagee is 
not entitled to bring the mortgaged property to sale otherwise than as 
provided in sec. 99 of the Transfer of Property A.ot. The case in the 
Privy Gounoil does not touch the point; it was not decided under sea- 
tion 99, bub on the equitable doctrine referred bo there. Section 99 
lays down a substantive law materially restricting the right of the decree- 
holder. for be is debarred from proceeding to sell the mortgaged property 
[ofl] in execution of his decree; be can only sell the property under his 
mortgage. Section 99 of the Transfer of Property Act goes much beyond 
the equitable rule and it would not be right in oonsbruing the section to 
suppose that the tiagislature did not mean to alter the pre existing law: 
Bank of England v. Vagliano (7), Mariand Bal Krishna Dhat v, Dhondo 
Damodar Rulka^ni ('^)» Nannuvien v. Muthusami Dikshadar (9); barring 
the provisions of that section a mortgagee may pnrobase the equity of 
redempbioQ Dduhav%yn<jkd Abdul Ha^hid Kh<m DitzukhRui ^ ^ 

referred to Jaduh hall Shan) Ckowihrg v. Madhub hall Shaw Chowdkry 
{llXOobtnda Bhattaw. Narain Bkatta {VJ^\Muthuraman Chetit v. Bttappa 
Sami 113), Earn Ban v. Bihari Qir (14), Tokhan S%ngh v. Otrwar S^gh 
(l5\Shtb Dast v. Kali Kumar Roy {li^).Pauruddt v. Kailas Kamtni Uevt 
(16), Sonu Sitia?* V. Behari Singh (17). Even if the sale is not void but 

merely voidable, the present proceedings are taken to have the ^ei 

aside; and it is enongh bo show that the sale is in oonUavention of the 
provisions of sec. 99 of the Transfer of Property Act. There is nobhmg 
to show that the sale at wbioh the appellant purchased was a sale under 

the Bengal Tenancy Act. , . m 

Babu Surendra Nath Ghosal, in reply, referred to Erusappa Muda- 

liar V. Commercial and hand Mortgage Bank, himiied U«). 

Cur. adv. vuU, 

Rampini, a. C. J. The questions referred to ns are;—(i) whether, 
when a sale has been held in contravention of the provisions of section 99 
of the Transfer of Proberty Aot, the sale is a nullity or an irregular and 
voidable sale; and (ii) whether the right of redemption of the mortgagor is 

or is not affected by such sale ? * , . , *. r*,-- 

[66] In answer to the first question I think wo must, after the 

expression of opinion of their tiordships of the Privy Council in Khiaraj- 

mal V. Daim (19).r6ply that a sale held in contravention of the provisions 

of section 99 of the Transfer of Property Act is not a nullity, but an 

irregular and voidable sale. In my opinion, snob a sale can be avoided 
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(6) a898» 1. 
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( 9 ) ( 1905 ) 1 
( 10 ) ( 1906 ) I 


ti. R 27 AU. 617 . 
ti. R. 18 All. 415 . 

Ii B. 18 All. 3 - 25 . 

Ij. H. 81 OaI.’SSS. 

. Ij. B 26 ObI. 164 . 

. Ij. B. 33 Cal. 113 . 
u O. 107 . 120 . 

. Ij. B. 22 Bom.' 624 . 628 
.»Ij. B. 29 Mad. 421 . 
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before ooufirmabioa of sale by an applloaMon under saotion 244 of feha 
Coda of Civil Prooedure, wibhoufe ibs being naoassary for the appltaanb to 
show more than that the provisions of the Transfer of Property Aot have 
been oontravened. But after oonfirmation. the sale oan only be avoided 
by an applioation under seofaion 244, provided that the appUoant proves 
that owing to fraud or other reasons he was kept in ignoranoe of the sale 
proceedings preliminary to sale. 

The ease should, therefore, be reminded to the Subordinate Judge to 
be disposed of after enquiry into these matters and. after decision of any 
other issues that may arise in the case. The costs will abide the result. 

It seems neither necessary nor advisable for us to answer the 
second question put by the referring Benoh. 

Bbett J. I agree. 

Mitba J. I agree. 

WooDROFFB J. I agree. 

Mo >KERJiiE J. The questions which have been referred for^deoision 
bo this Benoh are as follows: (i) whether, when a sale has been held in 
oontravention of the provisions of section 99 of the Transfer of Property 
Aot, the sale is a nullity or an irregular or voidabe sale; (ii) whether 
the right of redemption of the mortgagor is or is not affected by 
such sale ? 

beotion 99. upon the oonstruotion of which the answer to these 
questions must primarily depend ,provides as follows : where a mort¬ 
gagee. in execution of a decree for the satisfaction of any claim, whether 
ansing under the mortgage or not, [67] attaches the mortgaged property, 
he shall not be entitled to bring such property to sale, otherwise than by 
instituting a suit under section 67, and he may institute such suit notwith¬ 
standing anything contained in the Code of Civil Prooedure, section 43." 
It is to be observed, in the first place that the terms of the first portion 
of the section are very wide. The mortgagee is prevented^ from bringing 
the mortgaged property to sale in execution of a decree for the satisfaction 
of any claim, related or extraneous to the mortgage. The obvious intention 
of the section is to prevent the mortgagee from executing a money decree 
against the mortgaged property so as to deprive the mortgagor of bis right 
of redemption. In the second place, it is to be observed that, under the 
section, the ocly mode in which the mortgagee may bring the mortgaged 
property to sale, is by the institution of a suit under section B7 of the 
Transfer of Property Aot. At one time some doubt appears to have been 
entertained as to the precise scope of the suit, which the mortgageee was 
thus required to institute under section 67. Befereooe may be made to 
the decision of this Court in Jadu Lall Shaw Chowdhry v. Madkub Lall 
Shaw Chowdhry 11), in whtobi t appears to have been argued, that the suit 
contemplated might be based on the charge created by the attachment 
founded on the money decree. The contention, however, did not find 
rnuob favour with the Court, and has been subsequently negatived both in 
Allahabad and in Madras. Thus in Azimullah v. Najmunnissa (2), the 
learned Judges of the Allahabad High Court bald that the suit which the 
mortgagee is required to institute by section 99, is a suit under section 67, 
to enforce the mortgage, and not a suit on the charge created by the 
attachment. To the same effect is the deolsion in Mahahir Singh v. 
Saira Bibi (3), and a similar view was recently adopted by the learned 

(1) (1898) I. L. R. 21 Oal. 84. (8) (1895) I. Hi. B. 17 AH. 620. 

(3) (1894) I. Ii.R 16 All. 416. 
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Judges ot the Madras High Court in Oobinda Bhatta v. Narain Bhatta{l). 
To this class, the oases of Matangini Da8$$e v. Choneymoney Dassee (2) and 
Lachmi Narain Singh v. Nand Kiihore Lai Das (3). may be taken to be¬ 
long, as they affirmed the principle that a suit is necessary to enforce 
C68] the mortgage or charge before the holder thereof can sell the pro¬ 
perty and obtain satisfaction of a money decree held by him. 

The substance of the section, therefore, is that when the mortgagee 
bas, in execution of a money decree against the mortgagor, effected an 
attachment of the mortgaged property, he cannot proceed to sell it ; he 
must bring a smit upon the mortgage against all the parties interested in 
the equity of redemption, and the decree in such suit should be, nob for 
the sale of the equity of redemption, but for the sale of the property, free 
from the mortgage claim of the plaintiff, and the sale proceeds should be 
applied, in the first instance, to the discharge of the mortgages on the 
property, in the order of their priority, and the surplus, if any, towards 
the satisfaction of tlio plaintiff’s claim under the attachment, so far as 
may be necessary. If this, then, is the true scope and meaning of sec¬ 
tion 99, the question next arises as to the precise effect to the violation of 
its provsions. Upon this question, there has been, as will presently 
appear, considerable divergence of judicial opinion. But before the autho¬ 
rities ate reviewed, it is desirable to observe that, upon one preliminary 
point, there is no difference of opinion. It has been uniformly held, that 
if a mortgagee in execution of a decree for money, seeks to sell the mort¬ 
gage property, in contravention of the provisions of section 99, and if 
objection is taken before the sale, by the bolder of the equity of redemp¬ 
tion, the objection must be allowed, and the sale prevented. To this 
effect are the decisions in Chundra Nath Ley v. hurroda Shoondury 
OhO)>e (4), Aubhoyestury Dabee v. Gouri Snnkur Panday Rat Ramatii 
Last V. Sutendra Nath VuU 16), Toknan Singh v. Qirwar Stngh (7), Bern 
Ban V. Bibari Gir kB), Madho Penhad Singh w, Batjnath Tewan 
Kavtri v. Anantkayya (10) and Kaji Inus Kaji Bapu v. Kojt Inus 
Kajxba (11). The view taken in these oases is unquestionably right, 
for, if the object of Beobion 99 of the Transfer ol Propeity Act is to 
render it impossible that there should be a sale of the morogaged propaiby, 
save by the institution of a suit under section 67, the tf^9j provisions 
of the section would bo rendered absolutely nugatory, i' objiotion 
taken before the sale by a person interested m the equity of re¬ 
demption was nob allowed to prevail. Tne Court will nob allow the 
mortgagee to act in defiance ot the_provisions of the statute, and will not 
hold a sale at his instance in contravention of the law. if it is apprised of 
the fact before the sale bas taken place. The only question is, what is 
the effect of the sale if it has actually taken place, and how does it affect 
the position of the parties. Upon this matter, judicial opinion has been 

widely divergent. i i. / ;i 

The oases on the subjeoti when analyse! and classified, will be fooiw 

to fall into three divisions. In the first class of oases, it has been bald, 

that, a sale of the mortgaged property by a mortgagee in execution of a 

money-decree in oontravention of the provisions ol section 99, passes no 
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lible whatever bo the pnrohaser. In this olass of oasest it has been roled 
that, as the sale is a nullityi it is not neoessaty for the person interested 
in the equity of redemption to tabe any objeotion to the sale, or to have 
it set aside, but he may proaeed on the assumption that the sale has not 
in any manner affected his rights in the property. In other words the 
purchaser acquires no title under the sale, 'vvhioh he can enforce as a 
plaintiff or set up in defence when be is attacked, and it makes no differ* 
Once whether he is the mortgagee or a stranger bo the proceedings. To 
this class of oases, belong Sathuvayyan v. Mttt/i«sa 7 »t(l), Durgayya v, 
Anantha{2)t Skeodeni TAwari v. Bam Saran Stngh{d)t i>hih Dans Doss v. 
Kali Kumar Boj/(4), Basirudd^ v. Katlas Kammi Devi{6), Jagannath v. 
Budhwa{6) and the case of Husein v. SXankargiri Guru ShambhugiTt{l) 
Seems to support the same view by idiplioation. 

In the second olass of oases, it has been ruled, that a sale in ezeou* 
tion of a money deoree in oontravention of section 99, is an illegal sale, 
which requires to be set aside in order that it may cease to be 
operative. To this olass, belong the cases, of Vigneswara v. Bap- 
ayya (8), Mayan Pathuti v. Pakuran{2)t Muthuraman [70] Chetti 
V. Ettappasami (iO), Thaleri Pathumma v. Thandora Mammad 
(11), Tara Chand v. Imdad Husain (12), Muhammad Abdul Bashtd 
Khan v. DUsukh Bai (13), Sonw Stngh v. Behari Singh (14), Tangutoori v. 
Molakalapalli{15)t and haldeo v. Arjt«n(l6) But although these decisions 
are founded on the common ground, that the sale is not a nullity and is 
merely voidable because illegal, they do nob indioabe the same mode for 
reversal of the sale; some of the oases seem to assume that a regular suit 
may be maintained for the purpose; others assume that the appropriate 
prooedure is by way of an application under section 244 of the Civil Pro* 
oedure Code, while the case of Thahri v. Thandora (2), undoubtedly im* 
plies that an application under section 244 of the Civil Prooedure Code is 
available to the mortgagor, only if be oan establish, that he was not,aware 
of the impending sale before it took place, and was consequently unable 
to prevent it by a suitable obieotion in time. Apart from this difference, 
however, these oases proceed on the common ground that the sale is not 
without jurisdiction and is not null and void. 


In the third class of oases, it has been ruled, that a sale held contrary 
to the provisions of section 99 is not a nullity and that though voidable, 
yet even if it is not formally annulled, it does not affect the right of 
redemption of the mortgagor. To this olass, belong tbe oases of Martand 
Bolkfishna Bhac v. Dhondo Damodar Kulkarnt (17), Erusappa Mudaliar 
V. Commercial and Land HJortgage Bank* Limited (18), and tbe same prin* 
oiple vras ezplioiily recognised in tbe oases of Mayan Pathuti v. Palgu- 
tan (9), Nannuvten v- Muthubami Dikshadar (19), and Khiarajmal v. 
DaiTTt (20). The last two cases, however, were decided independently of 
tbe provisions of tbe Transfer of Property Act. which were not applicable 


- (1) (IRSdj 1. L. B. 12 Mad S‘36. 

(2) (1890) I. U B. 14 Mad. 74. 

(3) a&9^) L B 26 Calo. 164. 
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15) (1903) 1. Ij. B. 33 Calo. 113. 

■ (6) (1906) 7 Punj. L. B. No 157. 

(7) (18981 1. li. B. 23 Bom. 119. 

(8) (1893) I. L. K. 16 Mad. 436. 

(9) (I899j I. L. B. 22 Mad. 847. 

(10) (1899) I. Ii. R. 93 Mad. 872. 


(11) (1899) 10 M. L. J. Bep. 110. 

(12) (1R96) I. tj. B. 18 All. 325. 

(18) (1905) I If. R. 27 All. 517. 
(14) (1905) I. Ii. B. 33 Cal 283. 

(16) (1907) 17 Mad. D. J. Rep. 217. 
(161 (1906) 8 Oadh Gases 827. 

(17) (1817) I. Ii. R. 22 Bom. 694. 
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to the transactions in dispute in those litigations; these two oases, there- 

lore, cannot be relied upon as direct aathorities upon the matter now 
in controversy. 

[71] The question which now requires consideration is, whether the 

view indicated in the first class of cases, namely that a sale held contrary 
to the provisions of section 99 is a nullity, is well-founded on reason and 
principle. The determination of this question must depend upon the 
nature of the rule embodied in that section. If it be hold, that a sale 
held contrary to the provisions of section 99 is a sale absolutely without 
juri^iotioD, It may be treated as a nullity ; or if it be held that a sale so 
neia is m oontiavention of public policy, the same conclusion might fol¬ 
low. If on the other hand, it was held, that the object of the Legislature 
was to afford protection bo the individual litigant, he might clearly waive 
the benefit thereof. In this latter view, he might, by pursuit of the 
appropriate remedy at the proper stage of the prooeediogs, avail himself 
of the protection afforded by the statute, or he might, by reason of his 
omission to do so. lose the benefit thereof. Before, however, we examine 
tne principle of the rule embodied in section 99, it is necessary to deal 
with an extreme contention of the respondent, namely, that, as a sale in 
contravention of section 99 is a sale prohibited by the statute in the most 
emphatic terms, it must necessarily be treated as a nullity. This broad 
o^tention is supported by neither principle nor authority. It cannot be 
affirmed as a proposition of law of universal application that non-compli¬ 
ance with every provision of the law makes the proceedings a nullity : see 
the observations of this Court in the orders of reference bo a Full Bench 

M Mahomed v. Nazir 

manomed (2). Beferenoe may also be made to five decisions of their Lord- 

Sbips of the Judicial Committee in illustration of this position. The oases 
o latadduk Rasul Khan v. Ahmad Husatn (3) (where a sale bad been 
neid in violation of the provisions of section 290 of the Civil Procedure 
^odej, Qobxnd Lai Roy v. Ram Janam Misser (4). (where a sale for 
arrears of revenue was held in contravention of the provisions of 
sections 6 and 17 of Act XI of 1869), and Malkarjun v. Narhari (5) 

contrary to the provisions of section 248 of the 
^ J . , Procedure Code) amply show that there may be oases in which 
the violation of an express provision of a statute may not nullify the 
^ooeedings. On the other hand, the oases of Nusserwanjee Pestonjee v. 
meer Mynooodeen (^) (where an arbitration proceedings was carried on 
con^brary to the provieions of the Bombay Regulation VII of 1827) and 
^ubrafimanta Ayyar v. Ktng Emperor (7) (where a trial was held in contra¬ 
vention of the rule of joinder of charges embodied in section 234 of the 
^riminal Procedure Code) afford illustrations of cases in which failure to 
TOmpiy with the provisions of a statute may completely vitiate the prooee- 

therefore, that may ba adopted is that, when the 
a statute has been contravened, if a question arises as to how 

contravention, it must be deter- 

particular pro- 

and been violated. As pointed out in Maonamara on Nullities 

d irregularities, no hard and fast line can be drawn between a nullity 
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(6) (1900) I. tj. B. 26 Bom. 307 

(6) (1R55) 6 Moo. 1. A. 184,166. 

(7) (1901) I. Ij. B 96 Mad. 61. 
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and an Irregnlarlfey; bub fchis muoh is olear faban an irregalarity is & devia- 
bion from a rale of law which does nob take away the foundatioD or 
authority for the proceeding) or apply to its whole operation, whereas a 
nullity is proceedings that is taken without any foundation for it, or is so 
essentially defective as to be of no avail or effect whatever, or is void and 
incapable of being validated. It may be conceded, that the applications 
of this doctrine to an individual case, may sometimes be attended with 
difEoulty. One test, however, is well-established, and is often useful; as 
was observed by Mr. Justice Coleridge in Holin63 v. Bussell (l). *' It is 
difficult sometimes to distinguish between an irregularity and a nullity; 
but the safest rule to determine what is an irregularity and what is a 
nullity is bo see whether the party can waive the objection ; if he can 
waive it, it amounts to an irregularity; if he cannot, it is a nuilty.*' To the 
same effect are the observatione of Mr. Justice Taunton in Qarreit v. 
Hoopet (2). We shall now consider in the light of these principles, 
whether a sale held contrary bo the provisions of section 99 may rightly be 
regarded as a nullity. It was argued by the learned vakil for the respondent 
im that a sale of this description is without jurisdiction and conse¬ 
quently null and void. In my opinion, this contention is founded upon a 
misconception of what is indicated by the jurisdiction of a Court, the 
nature of which is explained in the Order of Reference in the case of 
8ukh Lai Shetkh v. Tara Chand Ta (3) and in the judgment of this Court 
in the case of Qurdeo Singh v. Chandrikah Singh i.4). When a mort¬ 
gagee in execution of a money decree against the mortgagor has effected 
an attachment of the property comprised in bis security, he has a two-fold 
claim enforceable thereupon, namely, one under the attachment, and the 
other under the mortgage. All that section 99 provides is, that the pro¬ 
perty shall be sold, only after a decree for sale has been obtained on the 
basis of the mortgage. The Court has undoubted jurisdiction over the 
subject-matter out of which the two debts are to be realised : it is unques¬ 
tionably competent to exercise a judicial power, namely, the power of sale 
in relation to it. Section 99 only prescribes the mode in which such power 
is to be exercised. When a sale is, therefore, held in contravention of 
section 99, the Court oanot be said to exercise a jurisdiction which it does 
not possess ; it can at most be said to assume and exercise, in an irregular 
manner, the jurisdiction which it possesses. The defect, therefore, is one 
which is curable by consent or waiver. As observed in the oases of 
Ledgard v. Bull (5), Golab Sao v. Chowdhury Iktadho Lai (6), and Qurdeo 
Singh v. Chandrikah Singh (4), it is only where a Court lacks inherei^ 
jurisdiction over the subject-matter of the proceeding or action, in which 
an order is made or a judgment rendered, that such order or judgment is 
wholly void, with the result that the order may be shown to be a nullity 
in any proceeding where reliance is placed upon it, although no formal or 
direct proceeding has been taken to have it vacated or reversed. To such a 
case, the maxim applies that consent cannot give jurisdiction. But these 
principles have no application, where the Court possesses inherent jurisdio- 
tion over the subject-matter, and merely assumes or exercises that juris¬ 
diction in an irregular or illegal manner; the objection in such a case may 
be waived, and may, in general, be assumed to be waived, when not taken 

(6) (1686) I. L. B. 9 AU. 121, L. 1* 
1. A. 184. 

(6) UdOB) 2 O. li. J. 884. 


(1) (1841) 9 Dowl. 467. 

(2) (1831) 1 Dowl. 26. 

(8) (1905J 1. li. B. 83 Oak 88, 71. 
(4) (1907) 6 O. L. J. 611. 
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[74] at the time the ezeroise of jurisidiotion is first olaimed to the know- 
ledge of the party affeoted. These principles make it manifest that a sale 
held contrary to the provisions of section 99 cannot properly be treated as 
absolutely null and void, as if it were a sale held without iurisdiotion. 

It was next argued by a learned vakil for the respondent that the 
language of section 99 which expressly prevents the mortgagee from sell¬ 
ing the mortgaged property in execution of a money decree, is mandatory, 
and that a sale in violation of that section ought to be treated as a nullity. 
It is well-settled, however, that no general rule can be laid down as to 
whether a provision in a statute is absolute or directory. It was ruled by 
Lord Campbell, L. O. in The Liverpool Borough Bank v. Turner (l), "that 
no universal rule can be laid down as to whether mandatory enactment 
shall be considered directory only, or obligatory, with an implied nullifica¬ 
tion for disobedience : it is the duty of Courts of Justice to try bo get at 
the real intention of the Legislature by carefully attending to the whole 
scope of the statute to be oon^^trued/* To the same effect, are the obser¬ 
vations of Lord Penzance in 3oward v. Bodington (2) and of Qriffith C. J. 
in Chanter v. Blackwood i.3). When the object of the statute has been 
determined, if the statutory provision Is not based on grounds of public 
policy, and is intended only for the benefit of a particular person or class 
of persons, the conditions prescribed by the statute are not considered as 
indispensable and may be waived, because every one has a right to waive, 
and to agree to waive, the advantage of a law or rule made solely for the 
benefit and protection of the individual in his private capacity, and which 
may be dispensed with without infringement of any public right or policy. 
This rule is expressed by the maxim of law, QuiUbet potest renuntiare 
juri pro se introducto ; anv one may renounce a law introduo^^d for his 
own benefit: Broome’s Maxims. 7th Ed., page 531. and Hughes on 
Procedure Vol. I, page 353 ; Bumtey v. iV. E. B. C^(4). Caleionxan 
By. Co. V. Lockhart (5). As was pointed out by Lord Westbury in L7oJ 
Hunt V. Hunt (6) the words pro se were introduced into the maxim, 
'* to shew that no man can renounce a right of which his duty to the 
public and the claims of society forbid the renunciation Park Gate 
Iron Co. V. Coates Mao AlUster v. Bishop of Boohester {S), ShiitUv. 
Thompson (9). Montgomery v. Edwards ClO). WtUon v. Macintosh UD. In 
view of these principles, let us consider for a moment, the object of the 
rule embodied in section 99 of the Transfer of Property Act. It was 
pointed out by the learned Judges of the Allahabad High Court in Mahabtr 
Stngh V. Satra BfbiU^) that section 99 was enacted with a view to prevent 
the evil results which followed from sales of mortgaged properties by 
mortgagees in execution of money decrees; these consequences are stated 
bo have been threefold, namely, first, the mortgagor who would ordinarily 
be entitled to the facilities afforded in a mortgage suit for repayment of 
the mortgage debt, is summarily deprived of the equity of redemption, 
secondly, a purchaser would hardly pay full value for the equity of 
redemptiioDf as he ^ould tate subjeoli bo the unasoertained olaim of the 
mortgagee with the result that the mortgagee himself would purchase the 


(1) (1860) 2 De G. F. A J. B02. 

(2) (1877) 2 P. D, 203. 911. 

(B) (1904) 1 Gom. I,. B. 39, 51. 

14) 18PB) 14 O. B. N. B. 841, 649. 

(6) (1h 60) 8 Maoq. H. L. 808. 822. 

(6) (1882) 4 De G. F. A J. 231, 2B8. 

(7) (1870) li. B. 5 0. P. 684. 


(8) {18P0) 5 O. P D. 194. 

(9) 11872) 1.^ Wallace U B- 161 

(10) (1878) 14 Am. Rep. 618 ; 46 Ver¬ 

mont. 151. 

(11) (1894) A O. 199. 

(H) 11896) I Tj. B 17 All. 620 
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property for a merely nominal sum, and thirdly, that if the purchaser 
took the property without notice of the mortgage and was subsequently 
called upon to diEob«rge the inoumbranoe, there might be great hardship 
upon him unless he was afforded the beneffb of the doctrine of estoppel: 
Muhammad Hamiduddin v. Shib Sahai (1). Reference may also be made 
to the oases of Oobind Hari Dev v. Parashram Mahadev Joshi{^), Lachmi 
Narain Singh v, Nandkishore Lai Das (3), -ind to the observations of 
Dr, Whitley Stokes in his Anglo-Indian Codes, Volume I, page 734, 
where the object with which section 99 was enacted is explained. 
It may be a matter for controversy whether if regard be had to 'the 
decision in Syud Emam Momtazooldeen Mahomed v. Baj Coomar 
Doss (4) and Bhaggobutty Dossee Shama Churn [76] Bose (6), the 
evil which the Legislature had apparently in view, had any real 
existence ; and if so, whether a drastic provision of this character was 
required to realise the object in view. That enquiry is foreign to our 
present purpose; this much is beyond controverey that the main object 
of seot’OQ 99 was to afford protection to the owner of the equity of 
redemption. It is sufficient to refer to the judgment of Phear J. in 
Brafanath Kundu Chowdhry v. Oohindmani Das, (6), of Norman, J., in 
Bam Lochan Sirkar v. Kamini Debi (7), of Maopberson J., in Kamini 
Debt V. Bam Lochan Sirkar CB). and of Markby J- in Neerunjun 
Mookerj^e v. Oopendro Narain Debt (S); the matter is nowhere dealt with 
more effectively than in the judgment of Mr. Justice Norman, where 
upon an elaborate review of the Roglisb authorities on the question of the 
relation of the mortgagee to the mortgaged premises, that learned Judge 
ruled that a mortgagee ought not to be allowed to sell the mortgage 
property in execution of a mere money claim, and that if he did so and 
purchased the property himself, he could not acquire an irredeemable 
title. It is not necessary to consider whether there are, any, and, if any, 
what qualifications to this principle : Jones on Mortgages section 711 and 
sections 1038 to 1046. It is sufficient for our present purposes that this 
was the principle which the Legislature had in view. If so, as the 
provision was for the benefit of the person entitled to redeem the 
mortgage property, he at any rate is entitled to waive it; if with full 
knowledge of the impending sale in execution of a money decree, he 
allows the property to be sold, if with knowledge that the sale has taken 
place, he allows the sale to be confirmed, that is, to become final and 
conclusive, upon what principle can he be allowed to challenge the title 
of the purchaser, because the sale has been held in cotravention of the 
provisions of section 99 ? There are no intelligible grounds on which be 
ought to be permitted to do so. This view is borne out by the decision 
of their Lordships of the Judicial Committee In Khiarajmal v. Daim (10), 
where it was ruled that a sale by a [77] mortgagee on the basis of a 
money decree for the mortgage debt, and a purchase by him of the equity 
of redemption In execution, do not relieve him of bis obligations as mort¬ 
gagee, though the sale is nob a nullity for want of jurisdiotion but is 
affected by irregularity in procedure only. On these grounds, I must res- 


(ly I. L. R. 21 All. 809. 

(2) (1900) I. li. B. 26 Bom. 161, 167. 
(B) (1902) I. L. B. 29 Cal. 637, 6 48. 
U) (1875) 14 B. L. R. 408; 23 W, R. 
187 

(5) (1876) I. li. B. 1 Oah SB7. 


(6) (1869) 4 B. D. R. O. 0. 88. 

(7) (1867) 5 B. Ij. R, 460 [noU). 

(«) (1870) 6 B.L R. 0.0 440. 

(9) (1872) 10 B. L. R. O. O. 67. 

(10) (1804) 1, Ii. B. 82 a 296 ; L. B. 
82 I. A. 28. 
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peoMully dissenti from bhe deoision in bho first class of oases, that a sale 

in violation of section 99 is a nullity. 

The question next arises, what are the rights of bhe owner of the 
equity of redemption, when a sale, which is contrary ho the provisions of 

sechion 99, and which is consequently merely voidable, has been actually _ 

held. The second and third classes of oases indicate that his remedies C- » 
are two-fold; ha may either seek to set aside the sale, or ha may seek to ^ 

redeem the property. If he adopts the former alternative, ih is reasona- ibii.' 
bly clear that he ought to proceed by way of an application under section 
244 of the Civil Procedure Code bo sot aside the sale, and nob by way of 
a regular suit. The question of the validity of bhe sale is clearly a 
question relating to the e«eoution or satisfaction of the decree, and it is a 
question which arises between the parties to bhe suit or their representa¬ 
tives ; an application for reversal of the sale is, therefore, the proper pro¬ 
cedure. But up bo what stage of the proceedings is such an application 
permissible? Obviously, it ought not to be allowed after the sale has been 
confirmed that is, has become final and conclusive, unless the applicant 
establishes that by reason of fraud or otherwise, he had no notice of the 
sale or of the proceedings which led up to it. There is, indeed, one 
case Tkaleri v. Thandora (1) in which it was held that an applioa-ion 
for reversal of the ’ ale ought nob to be allowed at all, if the judgment- 
debtor had notice of the sale, and could have prevented it by appro¬ 
priate objection, before it took place. This view was sought to be sup¬ 
ported by reference to the deoision of this Court in Durga Charan Mandai 
V. Kali Prasanna Sarkar (2), and a similar view was adopted m Umed 
V. Jasram (3). It is to be observed, however, that in Durga Charan v. 
kali Prasanna (2) objection to the validity of the sale was ™ 

allowed bo be taken, after the confirmation of sale, on the ground that the 
[78] judgment-debtors had no knowledge of the proceedings which led 
up to bhe sale and its confirmation. In my opinion, there is an obvious 
distmoblon between an application to set aside the sale before its confirma¬ 
tion aod another made after the oonfirmation. Under section 316 of the 
Civil Procedure Code, the effect of which was examined by this Ccurt in 

Bhawani Kumar v. Mathura Prasad (4), bhe title of the purchaser at an 
execution sale is not perfected till confirmation, and it does not vest in 
him before the date of the sale oerbifioabe. It is liable to be set aside either 
under section 310A or 311 of the Civil Procedure Code; if so. there does 
not appear to be any good rea'^on why it should nob be liable to attack on 
the ground that it has been held contrary to the provisions of section 99 
of bhe Transfer of Property Act. That ground, if established, would, by 
itself, be sufficient to entitle the judgment-debtor to have the sale set 
aside. The decree holder can hardly take up the position, that the judg¬ 
ment-debtor is estopped by rea<^on of his omission to take objection before 
the sale, because the decree-holder has. with bis eyes open, acted in con¬ 
travention of the provisions of the statate. If, however, the application 
is made after the co'ifirmabion of the sale, bhe pnsition isdiffer^t. If the 
judgment-debtor was aware of the sale, and if it has been confirmed with 
his knowledge, he must be bak^n to have been a party to that order. 

Under saoh oiroucn^taDOOs^ on whab principle oan he be permitted to 
challenge the sale after confirmation ? [See Kleber on Void Judicial and 
Execution Sales, section 436, and Freeman on Void Judicial Sales seobion 

(1) tlS99) 10 Maa. U J. Rap. llO. (3) (l »37) 4 All It. J. Rep 619 

(9) (1899) 1. ti. R. 16 OaI. 727. 14) (1997) 7 O.Cj J. 1. 
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44.] Seobioa 99 is inbdoded for his probeobioa ; assamo bbab beforo the 
sale* ha was nob in a posibon bo iadge whebher a sale, oonbrary bo bhab 
seobion, would prejudioe hicn. and bhis may be a good reason for his omls< 
Sion bo bake objeobion before bhe sale ; bub surely, afber bhe sale and before 
oonfirmabioD, be ought bo deoide whebher be will adopt ib or eballenge ibs 
validity. This view is supported by bhe oases of Madan Mahund Lai v. 
Jamna Kaulapuri (l) and Mangli Prasad v. Pati Kam(2), If, therefore, with 
full knowledge of bhe sale, he allows ib bo be oondrmed, he may be baken 
bo have waived bhe objeobion. If, on [79] bhe other hand, the sale has 
been held, and bhe oondrinabion obtained wibhoub his knowledge, he is 
enbibled ■ even afber oonhrmabion, bo apply for reversal of bhe sale. Under 
suoh oiroumsbanoes bhe oondrmabion would be no bar : see Durga Charan 
V. Kali Prasanna (3); Set Umedmal v. Srinath Bay (4), O’Connor v. 
Richards (5), Alven v. Band (6), and Watson v. Birch (7). Bub, whebher 
bhe applioabion is made before or after bhe sale, the only element whioh 
ib is necessary for bhe owner of bhe egulby of redemption bo prove bo 
obtain a reversal of bhe sale is bhab seobion 99 has been contravened. Ib 
is nob necessary bo prove any irregularity or substantial injury as would 
be requisibe in a case under seobion 311 of bhe Civil Procedure Code. 
Upon proof bhab seobion 99 has been contravened, bhe sale must be set 
aside. 

The third class of oases, bo whioh reference has been made, affirms 
bhe doctrine bbab a sale held oonbrary bo the principle embodied in seobion 
99 is nob a nullity, and if bhe mortgagee purchases at such a sale, he does 
nob acquire an irredeemable title. The leading decision on bhe point is bbab 
of bhe Judicial Oommlbbee in Khiarajmal v. Daim (B). There bhe mort¬ 
gagees obtaained a decree for money againeb bhe mortgagors upon a claim 
independent of bhe mortgage ; they executed bhis deoree, and purchased 
the equity of redemption. The mortgagors then sued bo redeem bhe mort¬ 
gagees upon bhe footing bhab bhe sale was a nullity. Their Lordships 
ruled bhab bhe sale could nob bo breabed as a nullity, bub bhab the mort¬ 
gagees had nob acquired an irredeemable title. They accordingly allowed 
bhe mortgagors bo redeem upon payment of whab was due upon bhe morb. 
gage and whab bad been paid by bhe mortgagees at bbeezeoubion sale for bhe 
purchase of oho equity of redemption. If bhe sale is merely voidable, and, 
therefore stands good bill avoided by bhe appropriate procedure, it is nob 
easy bo perceive bow the mortgagor can exercise his righb of redemption, 
bill the sale has been set aside, and this view has in fact been affirmed in 
[80] Madan v. Jamna (1) ; bub although there may be room for contro¬ 
versy whether bhe view is strictly logical, ib may be observed bhab ib 
leads bo subshanbial jusbioe, and givea precisely bhe same result, as would 
be abbained by a reversal of the sale in the 6rsb instance, and redemption 
thereafter ; if bhe sale is seb aside upon a proper application made, the 
mortgagee purchaser gets back the money paid ab the execution sale, and 
bhe mortgagor is left free bo redeem bhe seouriby. According bo bhe view 
taken by the Judicial Oommibbee, bhe mortgagor gets back bhe property 
upon payment of precisely bhe same sum. The result is exactly the same, 
bub bhe procedure is different; in bhe former ease, there is a successful 
application bo seb aside bhe sale, followed by a suit on bhe mortgage in 


(1) ( 1898 ) a All. Ij. J. Rep. 12S. 

(2) (19041 1 All. Ij. J. Rep. 860. 
(8) (1899) I. Ij. R 26 Oal 727. 

( 4 ) (1900) I. Ij. R. 27 Oal. 810. 


(5) (1887) Saassa A Soally 246. 

(6) (1841) Fla. & Kel. 196. 

(7) (1793> 2 Yes. 61. 

(8) (1904) I. L. B. 92 Oal. 296. 
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whioh bhe mortgagor gets an opportunity to reaaGtn ; in the latter oaso, 
there is a suit for redemption in which the rights of the parties are worked 
out- It is not necessary for our present purposes to pursue this line of 
enquiry further, which can properly arise only in a suit for redemption ; 
but I observe that in Muihu v. Karuppan (V), the learned Judges of the 
Madras High Court have held that, when the purchaser happens to be 
nob the mortgagee but a stranger, the only course open to the mortgagor 
is to have the sale set aside by an application under section 244 of the 
Civil Procedure Code, and ho cannot maintain an action for redemption 
as against the mortgagee and the purchaser at the exeoutiou sale. In 
such a case, if the sale is not reversed, it is the purchaser who becomes 
the owner of the equity of redemption, and who would be entitled to 

redeem the martgage. . . 

The answers, therefore, which I would give to the questions referred 

bo the Full Bench are as follows: • • # 

When a sale has been held in contravention of the provisions ot 
section 99 of the Transfer of Property Act. the sale is not a nullity; it is 
an illegal and voidable sale ; it may be set aside by an application under 
sechion 244 of the Civil Procedure Code at any time before it has been 
confirmed ; it may also be set aside by a similar application after confirma¬ 
tion, if the applicant proves that he had no notioa of the sale or of the 
confirmation by reason of fraud or otherwise ; the only element which Is 
necessary for [81] reversal of the sale in that section 99 has been con- 
travened. The second question, namely, whether the right of redemption 
of the mortgagor is or is not affected by such a sale need not be answered, 
as it arises only in a suit for redemption and not in the present proceed¬ 
ings lot reversal of the sale. ... . i. . 

It we apply these principles to the case before us, it is obvious that 

the order of the Court below cannot be sustained. The sale which is 
impeached took place on the 15th August 1904. and was confirmed on 
the 27th September following. An application to set aside the sale 
was made on the 7th August 1905. The sale was attacked on var^us 
grounds of fraud, material irregularities and substantial juiury. The 
Court of first instance did not enquire into these allegations but set aside 
the sale on the ground that it had bean held contrary to the provisions of 
section 99 of the Transfer of Property Act. This order was confirmed on 
appeal. Clearly, the order must be dis^oharged. Before tbe sale can be set 
aside on the gound of contravention of section 99. 

establish that the sale and its confirmation took place without his know¬ 
ledge. If he proves this, the sale must be set aside : ff he fails, the 

grounds alleged in his original application muat be mves^gated. 

^ ^ Case remanded. 
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[82] FULIi BENCH. 

Bejore the Eon'ble Mr. B. F. Rampinit Acting Chief Justice, Mr. Justice 
Brett, Mr. Justice M%tra, Mr, Justice Woodroffe and Mr. Justice Mookerfee. 

Seobbtabt of State for India v. Kabuna Kanta Chowdhry.* 

[2nd August*, 1907,] 

Ce$$, assessment profits of—Cess Act {Beng. IX of 1660) is. 4, 6, G^Annual 

value of land~^Rent. 

A mela or l^it was held yearly on lands inoluded in the holdings of agcioal- 
tutal tenants, at a time when they were not used for agrioaltaral parposes, by 
o<^itain persons, called fakirs, who executed in fanout of the zemindar a 
kabuUat agreeing to pay an annual ** Sayan chandina jama '* for tbe right to 
bold tbe fair. Tbe fakirs gave tbe right to bold tbe fair to ijatadars who deriv¬ 
ed profits by levying tolls on sellers of cattle and other animals, at a certain 
rate per animal, from stall-beepers at so much per stall and from certain other 
petsona frequenting tbe fair 

Held, that tbe profits were not paid by tenant to landlord, nor for the use 
and occupation of land, and, consequently, were not rent, and did not fall 
within the definition of annual value of land" in section 4 of the Cess Act; 
and that an assessment of oessea made by the Oolleotor on tbe basis of such 
profits was illegal and ultra vires. 

Held, also, that the fact that the profits were not exempt from income-tax 
was no bar to cesses being assessed thereon. 

Manindra Chandra Nandi v. Sceretarp of Sfufe for India (1) approved. 
Xfmed Baiui Sha^a Fakir v. Anath BandhuChowdhuri (2) disapproved in part. 

Held by BRETT, WOOdrOPPB and MOOKEBJEE JJ., that the fakirs, the 
ijaradars, the oattle-sellecs and stall-keepers were mere licensees and bad no 
interest in the land. 

tFol ; 6 I. C. 254; Ref : 86 1. 0. 644=1 Pat. D. J. 167 : 60 I. 0. 285 ; 84 I. 0. 81=61 
Oal. 604.] 

This referenoe arose out* of a suit* brought by tbe plaiutiff-respondenti 
Karuna Kanta Chowdhry, against the Secretary of State for India in 
Council. The allegations in the plaint were these : 

Taluk Kaliankbata appeitamiog to estate No, 36 belonged to the 
plaintiff. Within the taluk were soma lands which formed the [83] 
jobe of certain tenants who paid rent (or them for the whole year, 
Umed Rasul Shaba Fakir and others bald a mela or fair every year on 
those lands in the month of Falgun, when there were no crops standingi 
on payment to the plaintiff of an annual sairat jama ol Be. 16. Under 
an order made by the Collector of Rangpur, Umed Rasul and others sub¬ 
mitted a return of the income of the mela, and aooording to the said re^ 
turn tbe Collector fixed the annual value of the mela at Rs. 2,216 and 
assessed it with Road and Public Works oesses at Rs. 138-8, and realized 
the same from the plaintiff from the year 1896. The plaintiff attempted 
to recover the oesses fiom bhe fakirs by bringing a suit against them but 
tbe suit was ultimately dismissed by the Appellate Court on tbe ground 
that the mela was not liable to be assessed with oesses. The plaintiff 
then presented a petition to the Oolleotor praying to have the assessment 
cancelled and for refund of tbe amount paid. Tbe petition was rejected. 

Tbe plaintiff submitted that the assessment was illegal and ultra 
vires, and prayed for a declaration that be was not liable to pay the 
oesses, for injunction restraining the defendant from realizing the same 

* Beferenoe to Full Bench, in appeal from Appellate Deotee No. 2174 of 1906. 

* ( 1 ) (1907) 1. Ii. B. 84 Cal. 267. (2; (1901) I. Ii. B. 26 Oal. 687. 
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from him. and for recovery of the amounli paid by him on aooounti of the 

The defendant. Secretary of State for India in Oounoil, pleaded that 

the assessment was regular and lawful. n u- i 

The Subordinate Judge decreed the plaintiff’s claim, and his deci¬ 
sion was affirmed on appeal by the District Judge. SB 

The defendant then appealed to the High Court. The second appeal 
was heard by a Division Bench CMlTRA and OASPBaaz JJ.) ; and their 
Lordships referred the case for decision to a Full Bench. 

The order of reference was as 'follows: 

“ Thia ia an appeal from the decision of the District Judge of Bangpue affirming 
the decree of the Subordinate Judge of that district in a suit inetituted by the pUmtifl 

respondeat against the Secretary of State lor lodia in Gounoil, 

the Cess Valuation Roll and the instalments lor payment of cesses framed in 
ano^iththe provisions of the Gees Act. IX iB U.) of 1880 , and 

reliefs. 'Ihe short question for determination is whether the zemindata ate liable to 
pay Road and Public Works oeases on the amount of the profits of a oattain fair ^ 
Ihmh U held by the sairut tenanta.Umed Rasul Shah Fakir and others, lu the mon h 
of FaUun every year, after the crops are removed from the lands by the oulti 
vating*tenants; or yoteciors, who pay rent separately for the same to the plamtifi and 

four other zemindars. , 

“It appears that oeases were realized by the CoUeotoc from the zemindars who 
failed to recoup themselves from the fakirs m oonaequenoe of th® 'uling 
in the oaae of UmaO. iia$ul Hhah, Fakir v. Anath Bandhw OMses 

data thereupon petitioned the Gollaotoc with the object of having °®®tor 

imposed in respect of the m«ia, and to get a refund of the money which the CoUeotot 
realized ?rom the plaintifi on that acoount. The ColUotor. howev®r 
exonerate the zemindaca. Hence the present litigation in which, so fat, the zemindars 

have been successful. . . 

“The pUiutia-teapondent urges that we ate oouoluded b? ‘ba “I 

aud Gupta JJ., ia the oaae already cited. We have, however, doubts as to the oorroot 

ness of the dsoiaion. 

“ Bengal Act IX of 1880 (the Cess Aot) provides that all 
shall be liable to the payment of cesses, the assessment being made 
value of lands, and on the annual neb profits from mmos, 

ways and other immoveable property'’—(sections o-6v Dan la iTTimovaable dco- 
land which is cultivated, uncultivated, or covered with water. 

perby “ includes land and all benelits bo arise out of land...... exoresaion 

crops of any kind, or houses, shops, or other buildings laeobio valuo^ of any 

“ annual neb profits ” is not defined m the Oess Act, tbe 

land, estate, or tenure means tne total revenue or coat be payable 

revenue or rent is aoiUaUy. payable, would on a reasonable 

dating the year by all the ouUivating ratpuia of such land. tenure, o by 

other persons in the actual use or oooupation thereof ^section ). 

“ There oan be no doubt that oesses can be properly levied in respect of ^ 

in its agrioulbutal ohacaotec notwithstaeding that the meia .s 
crops hive been gathered. This is conceded by the learned vakils ® 

before us. When persons other than ag.ioultunata are m use and oMupation of the 

same piece of land at a season when agriouUucal t^ 

they actually pay rout lot bhoic u^e aud oooupation# i6 oan hardly 

annual value of auob laud must include the tent paid for that puriicu ar us who 

pation during part of the year. This is what happens in the case of the ^ho 

hold the annual niela on payment of a separate fixed or suirat J ■ • 

they have an interest in land which makes them lenure-holdeta as defined m the Act, 
and as tenure holders, they ate liable to pay oesses. It seems to us therefore, th»t t-he 
assessment complained of by the plamtifi has been tightly made on the . 

of the land upon wbioh the TnekU ia held when tbe land is not used for agcioul 
purposes. 

“ The case of Umed Rasul Shaha Fakir v. Atiaih Bandhu Chotvdhuri (1) was 
explained and .distinguished in Mantndra Chandra Notidr v. The Secretarv of^ _ 

(1) (1901) 1. D. R. 28 OaL 687. 
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for India (1)» whese it was said that the earlier ease was no authority [68] fez the 
general propoeitiou of law that no property U liable to be asaessed with both Boad and 
Pablio Worka oeBaea and Income Tax. But it is nndoubtedly an authority for the 
oontentiOQ that the profits of this mela are exempt from aaeeaament under the Bengal 
Ceaa Aot» and aa we are not prepared to accept that view of the law, we are constrained 
to refer the point for deoiaion by a Full Bench. 

** We, accordingly, refer the following queationa to a Fall Bench 

(i) Whether the profita of a mela can be lawfully assesaed with Boad and Pablio 
Worka oeaaea when the land on wbioh auoh mela ia held ia not being uaed 
for agrioultaral parpoaea butia so uaed during the rest of the year ? 

“ (ii) Whether the case of Vmed R&eul Shaha Fakir v, Anath Bandhu Choto- 
dhurt (1) has been correctly decided ?'* 


The Senior Oovernment Pleader (Bahu Bam Oharan Mitra) (Bahu 
Srish Chandra Chowdhury with him), for bbe appellant. The land In 
this ease is in bhe actual occupation of oultiivaliing raiyafes except for 
aboub a month during which ib is in the oooupabion of persons bolding a 
mela on bbe land ; under bhose oiroumsbanoes bbe Gollecbor is enbibled 
under bbe Cess Acb (Beng. Acb IX of 1880) bo assess fahe eesses on bhe 
renbs paid by bhe raiyabs as also on whab is realized from bhe shall-holders 
ab bbe mela. Under bhe Acb, wibh cerbain exoepbions which do nob apply 
bo bhis case, all immoveable properby is liable bo pay cesses and cesses are 
bo be assessed on bhe annual value of bhe land. By bhe definibion in s. 4, 
annual value includes renb paid by oulbivabing raiyabs and other persons in 
actual oooupabion ; hero there are two classes of persons in actual oooupa¬ 
bion of bhe land ; bhe raiyabs and bhe holders of bhe stalls and cesses have 
righbly been levied on whab is paid by both bhese classes of persons. 

[RaMPINI, A.O.J. Has the Gollecbor levied income-tax on bhe renbs 

of bhe mela ?] 

Yes, bub there oan be no objection bo his levying eesses on them as 
well :Manmdra Chandra Nandi w. Secretary oj State for India {Ih 
The renbs paid by bhe stall-holders do nob go bo bhe zemindar—they are 
taken by bhe fahire who hold the mela\ bhe interest of bhe/ofctrs would 
oonsbibube a tenure within bhe meaning of bhe Cess Act, and bho zemindar 
paying bhe cesses would be. entitled bo recover them from Fae fakirs i 
sections 41, 42 of bhe Act. The [86] case of Umed Rasul Shaha v. Anath 
Bandhu Chowdhuri ( 2 ) was decided upon admission of counsel. 

Babu Lai Mohan Das [Babu Biptn Chandra MalUok with him), for 
bhe respondent. The Act divides immoveable property into two classes— 
land and immoveable property other than land ; land is assessed on its 
annual value while the other class is valued on neb profits, and very 
different provisions are made for bhe two oases: see Ghapbers H and V of 
bhe Act. Annual value of land does nob include profits arising from bho 
mela The fakirs who hold bhe mela by the license of bhe oulbivabing 
raiyabs have no interest in bhe land and are nob tenure holders. The two 
classes in section 4 of bhe Act defining annual value mush be read dis- 
bribubively; bhe expression "other persons in bhe aobaal oooupabion there¬ 
of ’* refers only bo nty jote or other lands in bhe actual oooupabion of bhe 
person making bhe return: see Sob. A ; ib has no reference bo a case like 
bhe present where bhe land is ordinary ralyabi land, and bhe faob that bhe 
raiyabs ab oetbain times permit these fakirs bo come upon bho land makes 
no difference: bhe land must be deemed bo remain in bhe possession of bhe 
raiyabs throughout bhe year. Profits paid by bhe sball-keep-^rs cannot be 
regarded as renb for use and ocoupabion of land: David v. Qirish Ghunder 

(3) (1901) 1. ti. B. 38 Oat 687. 



(1) (1907) I. h. B. 84 Oal. 367. 
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GFufca (l). Annual value ol %he land is Ihe rent paid by Ihe raiyals ; it 

does not include profits of the mela. ^ , 1 . 1 . 

[The case was adjourned to enable the appellant to show wbat were 

the exact Items on which the CoUeobor had assessed the oesses. The 

kabuliat executed by the fakirs in favour of ^the zemindars, and the cess 

returns filed by certain persons who held as ijaradars under the faktrs 30 

having been placed before the Court.] ^ = 

Bahu Bam Charan M»«ra, in reply, contended that all the items on 

which the Collector had assessed the oesses were rent and were desonbed 

as such in the return filed by the ijaradars. He referred to Bungsho Dhur 

Bistoas V. Mudhoo Mohuldar (2) and Gaetree Dabea v.Thaknor Doss [3). 

Cur, oat?, vult, 

[873 Rampini. A.O.J. The questions submitted by the referring 

Bench for our consideration are : , ,, a a 

(f) Whether the profits of a mela can be lawfully assessed with Road 

and Publio Works oesses. when bhe land on whloh suoh mala is held, 

is nob being used for agrioulbural purposes, bub is so used during bhe resb 

(ii) Whebher bhe ease of Vmei 'Rasul Shaha Fakir v. Anath Bandhu 

Ohowdhuri (4) has been oorreobly dooidod 9 , 

The faobs of bhe ease are sab forbh in bhe order of bhe rrferring Judges. 
The ease of Umei Rasul Shaha Fakir T. Anath Bandhu Chow- 
dhuri (4) prooeaded on bhe admission made by bhe pleader for 

denbsbhabbhe dafendanbs had bo pay ° 

mala, and bhab bhey oughb nob bo be held Habla for bobh 
road-oess. Ib was held bhab bhey were liable bo pay inoome-bax, 
sequenbly, aooording bo bhe admission of bhe pleader for O'? 
nob road-oess. Ib was Eubseqnonbly poinbed oub in Mantndra Chandra 

Nandi w. The Secretary of State for Indsa i5\ 

case was no anbhoriby for bhe general proposiblon of law 

is liable bo be assessed wibh bobh road and publio works oesses and 

*°°°'lVo*uld answer bhe firsb quesbion pub bo us in bhe 
bhe profibs of a mela come wibhin bhe definibion of renb 
aobUBl use and oooup»bion of land by persons obher bhan 
of immoveable properby as defined in seobion 4 of bhe 

beoause bhey are nndoubbedly bo be , 1“ 

ing bhe “ annual value ■' of bhe lands on whioh bhe mela is held, on whioh 

annual value under seobion 6 of bhe Aob, bhe oesses are bo be assessed^ 
Furbher, bhe definibion of benure-holder in bhe Aob, u»i!., bhe bolder of a 
benure, i. an inberesb in land obher bhan an esbabe or bhe inberesb of a 
oulbivabing raiyab, is a vary wide one. and may inolude ^“O are 

in bhe enjoymenb of bhe profibs of a mela. Bub bhe quesbion whebher m 
each parbioular insbanoe. bhe profibs of a mela are derived from land, or 
are immoveable properby and [883 whebher bhe persons in enjoymen 
them are teaureholdets wibhia the meaning of tha Act or not dopana 
the terms of each particular lease. 

The second question remains to be considered. It would seem to me 
that so far as it decides that the profits of the particular mela in question 
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(1) (1889) I. Ij. B.9 GaL 182. 

(9) (1874) 21 W. B. 282. 

(2) '(1881) W. R.Gap. No. (Aob K.) 78. 


(4) (1901) 1.1*. B. 98 Gal. 687. 
(6) (1907) I. I*. B. 84 Gal. 967. 
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1907 have been wrongly assessed ■ bhe ease of Uin&ci Rasul Shaha Fakir ▼, 
Aui a. Anath Bandhu Chowdhuri U) has bean righlily deoidad. The faolis are thab 
—^ * a mela is bald annually for 20 days frooa bhe 5hh bo bhe 25bh Falgoon on 
Punr. lands oulblvabed during ofeher days of bhe year by oulbivabing raiyabs. So 

lands of bhe esbabe ate used for agrioulbural purposes, bhey have 
3S C. 82=11 been righbly assessed wibh road oess. No quasbioo arises in bhls appeal as 
0. vai. N-1083 bo bhis. The quesblon is, have they been righbly assessed wibh road oess 
=6 O.L. J. oaloulabed on bhe profibs of bhe mela. Now, bhe mela is held on bhe lands 

of two esbabas. The defendants are tenure holders, and held bhe lands 
under bhe zemindars bo whom they pay rent of Rs. 12-8 and Rs, 16 annu¬ 
ally for these lands. They have been assessed wibh road-oees on these 
rents. Then, bhey lab out 16 bishes of bhe land bo ijaradars from whom 
they derive a rental of Rs. 3,000. They detain in their possession 4 bishes, 
bhe esbimabed annual value of which is Rs, 200. The Ijaradars in their 
burn derive profits fiom the mela. They levy fees or bolls on bhe persons 
selling oabble, horses and oamals ab bhe mela, ab so much per animal, and 
on bhe prostitutes frequenting it at 4 annas a head, and from certain stall- 
keepers ab so much per stall. The road oess assessment has been made by 
Government on these profits, which amount bo Rs. 3,748 for the two 
estates or, including bhe annual value of 4 bishes of land held by the 
defendants, to Rs. 3,948. The assessment made on one mehal has accord- 
ingly boon o^loulabad on a sum ot Rs. 1,731-13 and on the other 
with which in this case we are oonoerned) on a sum of Rs. 2|6L6*5. 

Now, Babu Ram Charan Mitra, for bhe Secretary of State, contends 
that under section 4 of the Road-Oess Act this assessment has been pro¬ 
perly made, because the profits deri'^ed from the sale of cattle, etc., whtoh 
form much the greater part of the sum of R^. 2,615-5 are rent, paid by 
" other persons in actual use and [89] occupation of the land,* within the 
meaning of section 4 of bhe Act, and accordingly are to be taken into con¬ 
sideration in estimating the annual value of bhe land. I cannot agree to 
this. Thera is no definition of rent in the Road-Oess Act. Rant aooord- 
in‘^ to its definition in the Bengal Tenancy Act vs what is payable by a 
tenant bo his landlord for bhe use and oooupabion of land. The sums 
payable by bhe sball-keepers may coma within bhis definibion, bhough 
levied from bhem, not for bhe land on which bhey eraob bheir sballs, bub 
ab so much per shall. Bub bhe fees paid bo bhe defendanbs sub-lessees (t.e., 
bhe ijaradars) and which form bhe greater part of the sum of Rs. 2,616 
par annum, can, in my opinion, by no straining of language be regarded as 
“rant." They are fees paid at the rate of so much per animal. There are 
not paid by a tenant to the landlord. They are not paid for the use and 
occupation of land or with reference to any land. Hence, in my opinion, 
the assessment of road-cess has been made by Government on a wrong 
basis and cannot be recovered from the defendants. 

I, therefore, consider that the second question pub bo us by bha 
referring Bench should also be answered in bhe affirmative, and that the 
appeal should be dismissed wibh costs. 

BrrtT J. The first question which has been referred lor our decision 
is whether the profits of a mela can be lawfully assessed with Road and 
Public Works Cesses when the land on which such mela is bbld is not 
being used for agricultural purposes, but is so used during the rest of the 

year. ___ 


( 1 ) (1901) I, Ii. R. 28 Oal. 637. 
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The plainbiff-respoadenb is bhe zemindar o£ Ohakla Kasirhab which 
inoludes taluq Kaliankhaba Gard Barakhab^. In this labbar village a 
mela or fair is held yearly for 20 days from the 5bh bo bha 25bh Falgoon 
on lands which are included in bho jobes or holdings of agrioulbural 
benanbs, bub on which no crops are sbauding ab bha bima when bha fair is 
being held. On bha 26bh Ohaibra 1295, amed Ali Shah Fakir and ^ ^3 
Umed Rasul Shah Fakir and others oxaoubed whab is described in « « r , 
bha dooumenb ihsalf ae a kaimi ehandina jama mokarart kabuliab by 
which bhoy agreed bo pay to bha plainbiff a sayari chandtna jama of 
[90] Es. 16 yearly for the right or privilaga bo hold bha fair yearly on 
the lands of bho benanbs. This dooumenb which has bean branslabed and 
laid before us, does nob attempt bo specify the area or boundaries of the 
lands on which the fair may be held, bha only description being the jobe- 
land of tenants/* The Fakirs in their burn have given bo certain Pf^^sons, 
who are desoribad as ijaradars, whab is called an ijara of the right bo hold 
the fair ab a yearly rental of Rs. 3.000. The fair is in «aob held partly on 
lands included in plaintiff's estate and partly on lands included in bha 

The Colleotor of Bangpore, holding that the 
holding under them were liable bo pay Road cess and Public 
on aooounb of the profits of the mela, obtained from the ijaradars. Babu 
Jamadar, Mahomed Saha and Ainuddin Saihar, a return of 
the fair, and distributing these between the 

profits liable to assessmenb in respect of the estate of the ^ 

Rs. 2,215 and assessed on it cesses amounting to Rs. 138-8. This sum 
was realized by the Collector from the plaintiff, btib consequence of the 
decision of this Court in the case of Umed Rasul Shaha Fakir v. 

Bandhu Chowdhuri (l) bho plaintiff failed bo recover the from the 

Fakirs or their ijaradars. and therefore brought his ^it against the Right 
Hon’bla the Secretary of State for India to recover the amount which he 

alleges had been wrongfully realised from him by the , 

Section 6 of the Cess Act. IX B. G. of 1880 . provides that ^rom and 

after the commencement of this Act in any district o P 
all immoveable property situated therein, except as o ^ 

2 and 8 provided, shall be liable to the payment of a and 

Public-Works cess"; and section 6 provides that that 

Pnblio-Works cess shall be assessed on the annual value of 1®°®® rhantar 
. . . ascertained respectively as in this Act Pf®soribed. ChftPf>M 

II of the Act provides for the valuation of land and the submu&ion 

returns for the purposes of making the assesamenb. a ♦. „e 4 .Ka 

In determining the question whloh has been reterred to us the first 

point for our consideration is whether a mela or fair i o , ^ , , 

the definition of immoveable property vvhioh is by the Aot.^eo’^e^ to be 

liable to pay the 03SS. loamoveable property is define 3 

the Act to inolude " lands and all benefits to ar.ae out of 
attached to the earth or permanently fastened to anything ^ ° 

ed to the earth but does not include crops of any kind or bouses sfeopa 
or other buildings.” The word= in the definition ” b«t aoes “O'- 

shops” seem to mo to exolude fairs from the definition of immoveable 

property. A fair is partly a oolleotion of shops for the sale of eo°“- 
partly a mart for bho sale of live stock. Moreover, the benefits accruing 
from a fair can hardly bo described as beneBbs arising out o_ 

U) (1901) I. L- 'K- 28'Cal. 037. 
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They arise oab of tihe sales made ati bha fair, and depend nob on bhe area 
or oharaofaer of the land but on the number of pnroha^ers who oome to 
the fair. 

Nor can, in my opinion, the profits derived from a fair be inoluded In 
the definition of the ** annual value of land ” as given in seotion 4 of the 
Act, Annual value of any land, estate, or tenure, is defined to mean “the 
total revenue or rent which is payable or, if no revenue or rent is actually 
payable, would on a reasonable assessment bo payable during the year by 
all the cultivating ryots of such land estate or tenure, or by other persons 
in actual use and occupation thereof." The definition clearly contem¬ 
plates that the rent shall be payable by parsons in oocupation during the 
year not by persons occupying the land for 20 days only daring each 


year. 


But in the case before us the all important point on the decision of 
which the determination of the questions referred to us depends, is 
whether the sums on which the assessment has been made by the Collec¬ 
tor in this case can be regarded " as rent," however widely the definition 
of rent be interpreted. In my opinion they cannot. I am unable to 
agree with the learned Government pleader, who appears for the appel¬ 
lant, that the assessment has been made on ground-rents paid by parsons 
In actual use of particular pieces of land covered by the fair. Certainly 
the tolls levied on the sales of cattle cannot be so regarded, and the sums 
levied from the different shop-keepers and others do not appear to have 
been realised on account of stationary shops but for the right merely to 
sell their goods in the fair. It seems more than doubtful whether each 
shop-keeper occupied the same [92] shop for the sale of his goods every¬ 
day during the fair. The basis therefore on which the assessment has 
been made by the Collector in the present instance is not supported by 
the provisions of the Act and cannot be held to bind the plaintiff. 

The question, however, remains whether the profits of the fair are 
otherwise liable to pay the cesses. In my opinion they are not. It has 
been argued that the Fakirs, and under them the Ijaradars, are tenure- 
holders within the definition given in the Act. No doubt the definition of 
a tenure is very wide including as it does "every interest in land," but the 
question arises whether the Fakirs or their ijaradars have such an interest 
in land as falls within the definition. Certainly they have no permanent 
or exclusive interest in the land on which the fair is held, the land being 
admittedly inoluded in the holdings of occupancy raiyats. Further, it does 
nob appear that the Fakirs under the terms of the kabulyat which they 
executed have any right or interest which they could enforce against the 
raiyats who are in possession of the holdings. The kabulyat. as I have 
already observed, does not attempt to specify the area of the land covered 
by it nor to give any boundaries by which the land could be ascertained. 
Such a right as the document confers on the Fakirs, indefiaito in extent as 
regards the lands and apparently incapable of enforcement in the event of 
opposition by the tenants, cannot be regarded as creating such an interest 
in land as vrould constitute the holder of it a tenure-holder. The docu¬ 
ment given by the Fakirs was, in my opinion, nothing more than an 
agreement to pay a oeitain sum yearly for a license to hold annually a 
fair for 20 days in Falgoon on the lands of the tenants, provided the 
tenants raised no objection. The title given to the contract or agreement 
in the document itself can hardly be taken as sufficient to constitute 
it a lease of agricultural lands. Terms usually applicable to agricultural 
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lenses are nob untrequenbly used bo desoribe oonhracbs of a different nature 
for wbiob the Bengali language oonbains no exaob equivalent. j, ^ 

In my opinion, all libati was grantiad to the FaHirs by the landlord 
was the right to hold a lair annually on immoveable property within the 
limits ot the estate of the landlord, which in absence of the grant of such 
a right it would have been unlawful [93] for them to do. That ri^gbt. „ „ 
however, did nob amount to an interest m the property and its exerc e 
was subject to the condition that the tenants who held occupancy rights 
in the lands did not offer objection or opposition. Whether the landlprd 

was within his rights in granting such a right to f 

to determine. The right granted was a license, and the Fakirs were 

licensees only and were not lessees of agricultural lands. *“ken 

by the Court of first instance was in my opinion coirect. 
ing to such a license and the English case law bearing on . 

very fully and ably set out in Peacock's Law of Easements in India, . 

’^“^The amount iafd^by the ijaradars to the Fakirs is, in my ^ 

not liable to assessment for road-cess. The agreement between them 

and the Fakirs appears to have been that they agreed to pay to the Fakirs 
a certain portion of the probable profits ot the fair, not as rent 

land on which the fair was held, but for the right to 

realise out of it what profits they could to cover and exceed that suin. 

realise out^ojtwh Pon ^ if Jone.ties 

assessment under Chapter V of the Act as other immoveable properties 
not included in Chapter 11, as I hold that the fair and the 
at it do not fall within the definition of immoveable 

tL result, therefore, is that I would answer the first °"- 

edlous in the negative so far as the facts of the present oa-e are 

““ihe^econd question referred is, whether the case 

ShafM Fakir v. Anoth Bandhu 0^^oudh,ur^ (H has been ' 

To this I would answer that on the facts of that case the dici^on is, m 

my opinion, correct though one of the ?iZ^ftv to pay 

based IS open to doubt. It seems doubtful 

income-tax would carry with it as a necessary ^ mug decision 

from road-cess, and I am not prepared to adopt that reason. The 

oau, hov7ever, be supporfied on other grounds. nf hha lower 

r84l MriBA J. 1 am also ot opinion that the decrees otbne low 

Courtis allowing the plaintiff’s suit should be affirmed ^ 

dismissed with oosts, but not on precisely the same ground as that relied 

on „gje disoussed before the Division 

which I was a member, namely. CU Is the same 

liable to be assessed with the Boad and Public Road and 

Tax ? and UD Can the profits ot a mela be lawlully •^^sessed 

Public Works cesses when the land on which ^ _ used durmn 

baiDg used (or agiiouituial purposeSi although tha land ic tih« 

the rest of tL yeL by agricultural ra.yatsThe second 
first question leteried to the Pull Bench and the second que 
to the Full Bench was intended to be merely auxiliary to the hrso. 

Caspersz J. and I expressed our opinion to be that there was no bar 
in either the Bengal Cess Act (.IX. of IbbO) or the Income Tax AoUU^f 


^1) I B. B. C»l. ^'61. 
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1886) t>o the assessmenli o( iihe inaome or annual value of the same pieoe 
of land under both the Acts. We oonourred in this respect with the 
opinion of the learned Judges who deoided the case of Manindra Chandra 
Nandi v. The Secretary of State for India (1). I had expressed the same 
opinion in an unreported case (Second Appeal No. 218 of 1904) on the 
15t)h August 1S04. The question may now be taken to be settled and 
has not been argued before this Bench. There is no bar to a double 
assessment. 

The first question before this Bench as an abstract question of law 
is one of considerable difficulty. I was originally disposed to give an 
answer in the affirmative. There is, however, much to be said in favour 
of a contrary view which was taken in Umed Basul Shaha Fakir v. Anaih 
Bandhu Ckowdhuri (2). Can sairai dues such as profits from a mela be 
called rent payable by persons other than cultivating raiyats in the 
actual use and occupation of land, estate or tenure ? 

But a perusal of the kabuliat executed by the fakirs and the cess 
returns filed by them and the ijaradar under them, documents which 
were not before the Division Bench, has given a new aspect [95] of the 
case. The abstract question of law raised by the reference, irrespective of 
the facts of the case as they now appear, is in my opinion not necessary 
to be answered. 

WooDROFPB J. I agree with Mr. Justice Brett. 

Mookefjee, j. The questions which have been referred for decision 
to a Full Bench are as follows ; 

(i) Whether the profits of a mela can be lawfully assessed with Road 
and Public Works cesses, when the land on which such mela is held is not 
being used for agricultural purposes, but is so used during the rest of 

the year? 

(ii) Whether the case of Umed Ra^ul Shaha Fakir v. Anaih Bandhu 
Chowdhuri (2) has been correctly deoided ? 

The olroumbtanoes which gave rise to the litigation out of which the 
appeal now before this Court arises, are by no means complicated, and 
may be briefly outlined. The plaintiff respondent is the proprietor of an 
estate, Mehal Gbotte Kajir Het, which bears touzi No. 36 on the revenue 
roll of the Golleofcor of the district of Laungpora. Within the zemindary 
are situated some lands which form the holdings of certain agricultural 
tenants who pay rent to the plaintiff. On the 7bh April 1889, two per¬ 
sons, Umed Rasul Shah Fakir and Umed Ali Shah Fakir, executed a 
kabuliat in favour of the plaintiff, by which they agreed to pay him an 
annual rent of Bs. 16 and acquire the right to bold a fair, known as 
Darwani Mela, on the land comprised within the holdings of the tenants, 
from the 5th to the 25bh Falgua of every year. The kabuliat was descri¬ 
bed as a permanent kaimi mokarari saira chandina jama kabuliat, and 
the conditions were to remain binding upon the parties and their repre¬ 
sentatives so long as the mela continued to be held or gathered on 
the Fpot. The Fakirs subsequently let out the profits realisable from 
the melat to certain ijaradara, who agreed to pay them annually the 
sum of Bs. 3.000 and thus acquired the [96] right to collect what¬ 
ever might be levied from the persons who attended the fair. The 
CoUeobor of the District of Bungpore called for a return of the in- 
oome of the mela from the Fakirs, purporting bo act under the pro¬ 
visions of the Road-Cess Act. The Fakirs appear to have protested 

^1) U907) I. D. B. 34 Oal. 257. (3) (1901) I. L. B. 20 Oal. 6»7. 
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fchai they'were nob liable t)o BUbmiti any refaurn. The objeofaion, however, 
was overruled, and a return was duly filed by the ijaradars, which showed 
that the annual profits of the mela amounted to Ks. 2,216*5 in so far as 
the mela was held on Mehal Kaliankhata, The Collector, on tbs basis of 
this return, determined Rs. 138-8 as the amount of cesses annually pay¬ 
able, and levied the cesses, instalment by instalment, from the plaintiff 35 0.82=11 
zemindar under section 41 of the Cess Act of 1880. The plaintiff, there- 
upon, sued the Fakirs for the recovery of the sums which he had been 
compelled by the Collector to pay in the shape of cesses. The suit, how¬ 
ever, was dismissed upon the authority of the decision of this Court in 
the case of Umed Rasul Shaha Fakir v. Anath Bandhu Chowdhuti (1)» in 
which it has been ruled that the profits of a mela cannot be regarded as 
income from agriculture and are not exempt from income tax, and that 
consequently, such profits are exempt from the payment of cesses. The 
plaintiff, thereupon, commenced the present action against the Secretary 
of State, for declaration that the assessment of cesses upon the profits of 
the mela was ultra vir.est and for recovery of the sums which bad been 
compulsorily levied from him on the basis of this illegal assessment. 

The Courts below have oonourronbly held that the assessment in 
question wac illegal and ultra vires, and have made a decree in favour of 
the plaintiff for amendment of the oess-valuation roll, and for recovery of 
the sums illegally levied. The Secretary of State has appealed to 
Court, and the learned Judges before whom the appeal came to be heard 
in the first instance, have referred the questions already mentioned bo a 
Full Bench, on the ground that they were not prepared to accept the 
decision in the case of Omed Rasul Shaha Fakir v. Anaih Bandhu 
Chowdhuri Cl) as well-founded on a correct interpretation of the provi¬ 
sions of the Cess Act. The determination of the questions referred to this 
[57] Bench must depend primarily upon the construction to be placed on 
the provisions of that Act. 

Section 5 of the Cess Act provides that all immoveabie property, 
except as otherwise provided in Sections 2 and 8, shall bo liable to pay¬ 
ment of Road Coss and Public Works Cess. ‘Immoveable property as 
defined in section 4, includes land and all that arises out of land and 
things attached to the earth or permanently fastened to any thing whio 
is atbaohed to the earth, but does not include crops of any kind or houses, 
shops, or other buildings. ‘Band’ moans land which is cultivated, uncul¬ 
tivated, or covered with water, and does not include houses or building. 

Section 6 lays down that Road Cess and Public Woiks Cess sha e 
assessed on the annual value of land and on the annual net profits 
minee, tramways, railways or other immoveable property, asoertaine , 
respectively, as is prescribed in the Act. Tho term annual not profit is 
nowhere defined, but the omission is not of any consequence our 
present purpose, as we have nothing to do with the annual not profits o 
the classes of property mentioned in section 6. To my mind, it is reasonab y 
plain that the provisions of Chapter V of the Cess Act, which comprises 
sections 72-84, have not the remotest application to the matter now in 
controversy. We are oonoerned only with the meaning and etleot of the 
term ‘annual value of land.’ This is defined in section 4 to be the total 
revenue or rent payable* or if no revenue or rent is actually payable, what 
would on a reasonable assessment be payable during tho year by all the 
cultivating raiyats of the land, estate or tenure, the annual value of which 
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has bo be determined or by other persons in the aobual use or oconpabion 
thereof. It is obvious from this definition, that bo determine the annual 
value of any land upon whioh cesses have to be assessedi one has to deter¬ 
mine! firsbi the rent which is payable or is reasonably assessable as payable 
by all the oultivating taiyabs of the land or by other persons who 
have the actual use or occupation of the land. In the case before 
ns, there is no controversy that the annual value of the disputed 
lands does include the amount of annual rent paid by all the agricultu¬ 
ral tenants. It may also be conceded that if there are two sets of 
agricultural tenants in respect of the same land, one of which [98] 
occupies lands during a specified portion of the year, and the other 
occupies during the remainder of the year, the annual value of land would 
include the rent payable by both sets of tenants. The question, however, 
which requires examination in this case is, whether the profits of a mela 
which have been assessed by the Collector, do fall within the description 
of ‘annual value of land.* The question would requite an answer in the 
affirmative, if it is established that the profits constitute rent, either 
actually payable, or assessed as reasonably payable, by the tenants. The 
question would, however, require an answer in the negative, if the profits 
are nob rent payable by either cultivating raiyats or by other persons in the 
actual use or occupation of the land. The decisive test, therefore, which 
has to be applied is, whether the profits of the mela are rent payable by 
tenants bo their landlord. It has been strenuously argued by the learned 
Government pleader, that the profits of the mela do oonstitute rent paya¬ 
ble by a tenant to his landlord. This oontention is based on the assump¬ 
tion that the persons who sell goods or animals or who keep stalls or 
booths at the fair, are tenants, and that what they pay bo the ijaradars of 
the Fakirs, is rent. In my opinion, there is no solid foundation for this 
broad contention. So far as the materials on the record go, they appear to 
indicate that these persons from whom money is collected are licensees 
and not lessees. Before I deal with the distinction between the position 
of a lessee and of a mere licensee, it is desirable to mention the principal 
classes of persons from whom the profits of the mela are deiived. The 
most substantial contribution is made by persons who sell cattle, and the 
return filed by the ijaradars of the Fakirs shows that a toll is. under the 
name of rent, levied at the rate of 5 annas for each head of cattle 
sold. Similar amounts are levied from the dealers in horses and camels, 
A charge is also made from persons who set up temporary shops for the 
sale of sweetmeats, vegetables, cloths, books, fancy wares and the like. It 
was seriously contended that the sums so levied must be treated as rent 
ayable by persons in the actual use or occupation of land. To test the 
aoouiaoy of this argument, it must be remembered that a sum, in order that 
it may fall within the description of ‘annual value,* must be rent, that is, 
[99] it must be something lawfully payable or deliverable in money or 
kind by a tenant to his landlord on account of the use or occupation of 
the land held by the tenant. The question, therefoio, narrows down to 
this : Are the persons, who attend the fair with a view to sell various 
articles of merchandise and who either occupy or set up stalls or bofihs, 
in any sense tenants, and can the sums paid by them bo* the ijaradars of 
the Fakirs be described as rent by any stretch of language? In my 
opinion, this question ought clearly to be answered in the negative. 
There is a well-established distinction between a lessee and a licensee. 
The cardinal distinction is that in a lease, there is a transfer of interest in 
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wharofts in the case o£ a license, there is no transfer of interest. igo7 
**^S::«^v^h^.?liaanseo^^^^^^ occupy the land. This disttno. Aog. x 

Sion is^well Ulnstrated by the cases of Taylor v. Coldwell Cl), Hanoook Funn 
(2^ and Hai ^^ B bo let. him have bhe use 

purpose of a i^east'”^ llf held by = '• 

Mr^Jus*biorBlaokburn bhab. albhough bhe parbies desorlbed bhe btansao- 

baken afa whole made ib reasonably clear bhab bhera 
was no bransfar of inberasb in bhe land, albhough bha oonbraob gave bha 

““"rr ro2«r.fs 
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case of Selby v. Greaves C®) hn nosseflsion at all times. The 

lease, beoausa bha granbea was enb f of the parbies was bo 

essence of bhe J Barker O. J. pub ib in Coofcs v. Stearns 

bransfer any inberesb in land, for as KarKar o. the land of 

( 6 ). a license is an “'1.’’'^°’^''’^ .^3 land In debermining whabher 

anobher wibhonb passing any e ^ subshanoe of bha agree- 

a bransacbion was a lease Words : Smith v. St. Michael. 

ment must be ooneidered, caore th ... (acts of the case 

Cambridge (7). If ftPPjj ^ ^ parties ? The lands on which the 

before us. what is the position comprised in the hold- 

fair was held during 20 days mbh y . jo .bem. The 

mgs of agnonlbural benanbs. T g landlord an inberesb in bha 

Fakirs oould nob acquire ® * or derogabory to. bhe inberesb of bha 

lands in superesession .to ^ lifhb bo hold bha fair. This 

onlbivabors. The Zemindar granbed Ohem^“ objeobed. Sub- 

righb bhey oonld nob exeroisa. if ^ annnire any righb bo bhe possession 

stanbially, bhey did only by oonsenb or aoquiesceaoe of 

o! the land. They could hold tn^ cciWa fco sav that they acquired any 

bhe onlbivabors. “ib be said bhab bhe persons who 
Interest in the lands. Muon less can y , 4 . mAmViandlso. wore 
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in any sense tenants of the ijaraaars. xu y ___ 
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16) (1814) 11 Maas 633. 

(7) (1860) 3 E. & li*- ^83, 390 


63 



1S07 

Aua. 2 . 

Fnijc 

BSNOH. 

35 C. 82=11 
0. V. N. 1053 
=6 0. L.J. 
343. 


89 Cal. 101 INDIAN HIGH OODBI BSFOB18 tVol. 

fcha land, Thay oooupied or ereoiied stalls or booths bo store bheir goods and 
bo sell bbem. and paid wbab was nobbing more or less than a boll bo 
bb*^ iiaradars o! bhe Fakirs; and bhe amounts paid in raspeob of bbe shops 
could nob fall wibhin bhe desoripbion of “annual value of land.'* Much 
rolianoe was placed by bhe learned Governmenb pleader upon bhe 
case of Bungsho Dhur Biswas v. Mudhoo Mohular (1). In bbab 
[101] case, the question arose as bo bhe legality of a oonbraob, under a 
farming lease from bhe owner of a hab. bo colleob a portion of bbe proceeds 
of sale from persons exposing bheir goods for sale in bb^ hab under bem- 
porarv sheds or in open plaoes. Ih was rnled by bbis Courb bbab bbe dues 
which ware leb in farm, were nob in bbe nature of internal duties, and.bbab 
there was nothing illegal in bhe oonbraob which bhe plaintiff sought bo 
enforce. No doubb, bhe learned Judges described bhe amount paid by bhe 
Sellers of goods as rent, bub clearly it was nob renb in bbe sfartob sense of 
bhe berm, because ib was nob money payable by a benanb bo his landlord 
for the use of bhe land held by bhe bsnanb. On bhis ground, I bhink ib 
must be held that bbe amounb of bbe prohbs of bbe mela, upon which bhe 
Collector has assessed cesses, does nob fall wibhin the description of 
“annual value of land,*’ as defined in bhe Cess Aob, because ib is nob renb 
payable either by oulbivabing raiyabs of land or by persons in bhe actual 
use or occupation.of land. In this view of bhe mabber and upon bbe facts 
of this narbionlar case, I would answer bhe first quashioc referred bo the 
Full Bench as follows: The profits of bhe msla cannot be lawfully 
assasaed with Road and Public Works cesses when bhe land on which 
such mela is held is nob used for agricultural purposes bub is so used 
during bhe rest of bhe year. 

As regards bhe second question, namely, whether bhe’caso of Umed 
Basul Shaha Fakir v. Anath Bandhu Ohowdhuri (2) has bean correctly 
decided, my answer is that ib was oorracbly decided, in so far as ib held 
that the profits of bhe mela ware nob assessable with oasses, bub 
that bhe reasons assigned for bha conclusion are open bo oribioism, 
specially bhe reason that “ because these profits are liable bo be assessed 
wibh inoome-fcax, therefore, they are nob liable bo be assessed with oasses.” 
As was pointed out in bhe judgment of bhis Courb in bhe case of Manindra 
Chandra Nandi v. The Secretary of State for India (3), ib cannot be 
affirmed as an absolute and unqualified rule of law that bha same sum of 
money may, under no oiroamsbauoos, be liable bo be assessed with in¬ 
come-tax and ceases. In each case, the answer must depend upon bhe 
nature of bhe sum, and bhe appHoabiliby of bhe provisions of bha Cass Aob 
and Income-tax in relation thereto. 

[l02] Ib is clear that in bhe view I bake, bhe conclusion of bha Courbs 
below bbab bhe assessmenb which bhe plainbifl challenges was illegal and 
nltra vires, is well-founded on reason laad principle and this appeal must 
consequently be dismissed wibh costs. 

I may add bbab ib is unnecessary bo consider whether cesses could 
have been legitimately assessed on bhe basis of bhe amounb payable by bbe 
ijaradars bo bhe Fakirs; if suoh assessment had been made, two questions 
•would arise, namely. Urstt are bhe ijaradars the persons in bhe actual use 
and occupation of bhe land, and, secondly, is bhe amount payable by bhem, 
renb for land ? 1 do nob express any final opinion upon these questions 

-*-^ 

(1) (1P74) 21 W. R. 863. (8) (1907) 1. L, R. 84 Oal 267. 

(2) (190X) 1. li. R. 28 Cal. 637. 
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as I do noli wish to prejudge matters ; it is suffioient to say that the assess¬ 
ment now in question has not been made on snob basis, is ultra vtres, 

and cannot stand. ^ , _. . , 

Appeal dtsmssea. 
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Jaibam Mahton V, Emperor.* 

[15th July. 1907.] 

Thl'petitiouers went with three ^°?^f^^«j^°Va?fn*porseietn 

r“- 

SntTn^Vi^^lrr; 

"^H“iV"h:rttf";eUronere «e-not ^ea ^ 

Srb'‘i“^o^an l^ele^^e common o^eot of whjoh -e to an^^^ 

flea by the faot of their having obtamea temporary oooopa 
The right of private aefenoe of property ia a reetriotea one., 

Sanourf Lai Daev. Queen-Bmpre.s (1). 

Pe«ah Nath Sircar v. Emperor (8). ana Queen Empreee v. Ttrakadu W 

‘°The obeervation. of Holloway J. in 7 Mafl. H. 0. Prooeeainge (6) oitea anfl 

appfoved. «-« n 

tFol. 16 0. H. 3. 440=18 Or. L. 3. 905=17 I. O. 1004: 85 Cal. 86S.] 

the petitioners. Jairam Mabton in thfviS^ 

ot a Oiika from one of the oo-sharers, went upon ^ nnmmenned to plough 

of Yakoobpur Jamasari with three into the river The 

the land, to uproot some castor plants and have 

oomplainanb was found to have bad the righ o p He with 

been in possession prior to [104] the entry by P ^nma of them tried 

his party then went on the land and ^ ooourred during which 

to unyoke the oatble. in consequence of which a r o 

the complainant and his brother were bmt. of Bihar 

The petitioners were tried by the Sub-Deputy Mag.strat^e of B^har 

who. on tL 24th April 1907. convicted and a 6ne 

Oode and sentenced them to six months rigorous ^ Pahna the oon- 

of Rs. 100 each. On appeal to the District Magistrate of Patna the con 

viotions and sentences were upheld. ___ 

•Otlmioal Beviaion No. 669 of 1907, agaioat the O'^®' ?{ B^°Moitra, 

tri.t Magistrate of Batna, dated Miy la. 1907 affitmmg the order of B. wo.ira. 

Deputy Magtatiate ol Bihar, dated April 24, 1904. 

(1) (18P$) t. L. B. 16 Cal. 906. (4) (1*00) J- Ip «iv 

(2) (1897) I. D, B. 24 Gel, 680. (6) U&79) 7 Mad. H. C. Ap. 

(9) (1906) I. D. B. 88 Oal. 29A 
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Mr. Jaokson (Babu Bnrendra Naih Boy and Baba Satyendra Nath 
Boy wUh him), for the petitioners, relied on the faots. The petitioners had 
obtained a thika of the land from one of the oo-sharers on the expiry of 
the oomplainant*s lease. Under the title so given them they entered the 
land and were in aotaal possession when the opposite party oame and 
wanted to unyoke the oattle instead of invoking the aid of the authorities. 
The petitioners were aoting in the exercise of the right of self defence: see 
Queen v. Mitto Sing U)j Birjoo Singh V. Khuh Lai (2), Shunkur Singh v. 
Barmah Mahto (3). 

Mitba abd 0ASPBB3Z JJ. This case has arisen, like most oases 
under section 147 of the Indian Penal Code, from a dispute as to posses¬ 
sion of land. The complainant claimed the land to be his ancestral 
rayati of which be had been continuously in possession for a long 
series of years. The petitioner, Jalram Mahton claimed to have pos¬ 
session of the land under a ihika from the common aemindar, Mahip 
Karain Singh, who bad recently executed a lease in bis favour for the ' 
the land. The complainant was paying rent at the rate of Bs. 24 and 
odd annas. The petitioner, Jairam Mahton, agreed to pay rent at the 
rate of Es, 32 per annum. For a few months before the occurrence, the 
land must have been left uncultivated, and when the season for cul¬ 
tivation and sowing oame, the petitoners went there with three C^OB] 
ploughs and began to plough the land, and it is said that they up¬ 
rooted some of the castor plants which they threw into the river. They 
thus anticipated the complainant, in baking tangible possession, and so 
were actually in occupation when the complainant's brothers, Eripa and 
Etwari, oame to the land and protested. Kripa and Etwari also tried bo 
unyoke the cattle, whereupon a riot took place on the spot and the com¬ 
plainant and his party were beaten. The hurt caused to Kripa and Etwari 
was not very serious, but Kripa's right arm and right leg were broken. 

The petitioners pleaded in defence to the charge that the lease in 
favour of the complainant had been executed in the year 1899 and ex¬ 
pired in 1906, and as the land was the khudkasht or private land of the 
aemindar, Mabip Narain Singh, be bad a right to re-enter upon it on the 
expiry of the lease given by him to the complainant. The lower Appel¬ 
late Court has not decided the question whether the land was Mabip 
Narain's khudkasht or not, but lb has come to the oonolasion, and in our 
opinion correctly, that the zemindar could nob forcibly dispossess the 
complainant. The complainant must, therefore, be held to have had the 
right to actual possession, and he was in possession until the petitioner 
Jairam with his men entered upon the land and began to plough it. 

Whether, on these facts, the petitioners could plead bona fide posses¬ 
sion of the land and whether they were jasti6ed in resisting the attempt 
of the complainant and his party to uoyoke the oattle are the questions 
argued before us. That the complainant could prevent Jairam and his 
party from entering upon the land of which he had been in aotaal posses¬ 
sion and was in constructive possession on the date of the 'ooourrenoe, 
and that the attempt by Jairam to gain possession was- forcible and 
most unjustifiable cannot be doubted. Even if Jairam had the right 
to enter upon the land by reason of the tenancy of the complainant 
having legally terminated, neither the zemindar nor his tenant 
Jairam could forcibly taka possession of the land. They were bound 

(1) <1066) 3 W. B. (Or.) 41 (3) HITS) 28 W. R. (Or.) 26. 

(21 aa?B) 19 W. B. (Or.) 66. 


66 


vij JAIRAM MAHXOS D. BUPBBOB SB CaL lOt 

to prooQod aooordiDg to law. Tha aobioa o£ Jalrain in attompbing 
to plough the land was olaarly illegal. But he was, somehow 
other, in aotual oooupatiou for at any rate a few hours; and L^®Bj 
though the oomplainant was justidsd in trying to retain possession 
and in trying to oust Jairam as the wrong doer for the time being, ho also 
would not have been justified in using force to dispossess Jairam who was 38 0. d08=7 
in aotual oooupatioc. Thus, both sides acted in contravention of the law. Or- L. J. J2S. 
oomplainant in entering upon the land and in trying to unyoke the cattle 
instead of having recourse to the public authorities, and Jairam in having 
forcibly entered upon the land, in ploughing it, and in uprooting the 

castor plants. , , t 

Assuming, again, that Jairam and his party had the right of.pnvata 

defence of property, they have not been convicted of theoffe^a of volun¬ 
tarily causing grievous hurt. The hurt caused to Kripa and Etwari, 
therefore, bo deemed to have been simple, and there is no finding that the 

petitioners used more force than was necessary. 

The decision of this case, however, must rest on a consideration ot 

the broad Question whether the petitioners were justified in entering upon 
the land, and ploughing it, and uprooting the castor plants. If they were 
not justified, they were clearly members of an unlawful assembly, the 
common object of which was to enforce a right or supposed right for b e 

exercise of which they were prepared to use force. li •04 u 

The authorities on the question are apparently conflicting. eaon 

case must be decided on its own facts; and it is difficult to lay down any 
general principle regulating all cases of a similar nature but with tmpor 

ant shades of difference. , ^ . ,.v. a 

In Qanouri Lai Das v. Queen- Empress (1), the facts were these. A 

party consisting of more than five persons went to a 'Spot on a river banK, 
the river flowing through the land of the defendants, for the purpose o 
either repairing or erecting a bund across it, in order to water 

to flow down a channel on to the land ot the complainant 
at about 10 a.m. and proceeded to work on the bund until the after¬ 
noon, At about 4 p.m. a large number of men armed with 
and headed by the accused, servants of the principal defendant, 

went to the spot and attacked the complainants 

wounded with It was found that the defendants had the right 

tl073 bo prevent the erection of the bund ; but, in spite o this n ing, 

they wore convicted under section 147 of the Indian 

hold by this Court that the conviction was correct. The Court held that, 
notwithstanding that the accused had the right to prevent the erection of 
the bund, they were not justified in going in a number and using force w en 
they could easily have gone to the proper authorities for preventing 
illegal action ot the complainant. Almost all the reported oases on 0 
subject were reviewed in the judgment of this Court, and the learned 
Judges were of opinion that the right of private defence of property was 
restricted under the Indian Penal Code, and that the Code confers the 
right of private defence not as against mere trespass bub as against crime, 
and that, when there was opportunity to have recourse to the proper 
authorities, no right of private defence of property existed so as to protect 

against the perpetration of crime. , 

In Pachkauri v. Queen-Empress (2), the oomplainant s party were 
about to take forcible possession of the land of which the acoused were n 

U) (1889) I, L. B. 10 Cal. 200. (3) (IQS'?) I- 24 Cal. 086. 
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1907 aohual possession for fahe time being. While they were engaged in plongh- 
15. ingifehe oompiainanti's partly oame up and intierfered with the ploughing. A 

- fight ensued in the course of which one of the oompainant's party was 

grievously wounded, and he subsequently died, and two of the aooused’s 
party were hurt. The Oourt held that, if the accused were in possession 
85 0. 103^7 of the land, and fouud it necessary bo protect themselves from aggression 
Op. L. J. 128. on the part of another body of men, they were justified in baking such 

precautions as they thought were required and in using such force or 
violence as was necessary to prevent the aggression. In Poresh Nath 
Sircar v. Emperor (1), the accused obtained possession in a proceeding 
under section 145 of the Criminal Procedure Code, aud were legally in 
possession, though for the time being, the other side had taken forcible 
possession. The accused attempted to protect their right declared by a 
competent tribunal, and lb was held that they were justified in their action. 

It is not necessary to refer to other oases on the subject as we are of 
opinion that no positive general rule of law applicable to all oases can be 
gathered from the reported decisions ; it is, in [l08] fact, unsafe to 
attempt to lay down any general rule. The plea wh'oh is generally set up In 
these oases is that the accused had the right of private defence of property. 
The question of possession thus becomes one of great importance. But 
possession may mean complete possession, that is, possession during the 
previous period with a right to possession at the time of the ooourrenoe, 
aud it may only mean actual possession, or mere occupation, immediately 
before the ooourrenoe. 

In a case coming under Chapter VIII of the Indian Penal Code 
(Offeoces against the Public Tranquility), the question as bo who was in 
actual occupation just before the ooourrenoe took place is of paramount 
importance, and a right to possession, or constructive possession, is not 
generally of much importance. If a person has the right to possession, 
and was in law oonsbiuotively in possession, bub was nob in actual occu¬ 
pation just before the occurrence, be may ordinarily have reoourae to the 
proper authorities for the prevention of any wrong to him, and he should 
nob be allowed to plead the right of private defence of property. The right 
of private defence ot property is a restricted right. Section 99 of the 
Indian Penal Code expressly lays down that there is no right of private 
defence in oases in which there is time to have recourse bo the protection 
of the public authorities, and it, also, lays down that the right of private 
defence in no case extends bo doing more harm than is necessary for the 
purpose of defence. Sections ILO to 105 make the right depend on the 
oiroumsbanoes of each case. No man has the right bo take the law into 
his own hands for the protection of his person or property if there is a 
reasonable opportunity of redress by recourse to the public authorities. 
Beferring to Hyde v. Graham (2), Holloway J., in Madras High Court 
Proceedings^ Qth January 1873 (3). says : “The natural tendency of the 
law of all civilized States is to restrict within constantly narrowing 
limits the right of self help, and it is certain that no other principle can 

be safely applied to a country (like this).“ The right 

of self help, when* it causes, or is likely to cause, damage bo 
the person or property of another person be restricted, and re¬ 
course bo public authorities must must be insisted on. If a person 
[lOBj prefers to use force in order to protect his property, when he 

(1) (1906) I. Ii H. 33 Cal. 296. (3) (1973> 7 Mad. H. 0, Ap. xxxv. 

2) (1662> 1 H. & 0. 693. 
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ooald. lor the proiieoblon of suoh property, easily bave recourse to the ibo 7 
public authorities, hia use of force is made punishable by the Indian Penal J piiY 1 5. 
Code. No matter what the intention of that person may be, the law says 
that he must not use force in such a case. To hold otherwise would bo -RaviSiON. 

to encourage and put a premium on offences of rioting which are so —*— 

frequent in this part of India. The country would, in the language of 38 0. 
Holloway J., “be deluged with blood/’ if an offender who could get relief 
by recourse to law were allowed bo take the law into his own hands. 

In <3«een-£»npress v. Tirafcadu (1), Mubtusami Ayyar J., speaking of 
the words “to enforce a right or BUpposed right” in section 141, said—“It 
is perfectly immaterial whether the act which one seeks to prevent by 
the uae of criminal force ia legal or illegal, the tost of criminality being 
the determination to use criminal force and act otherwise than in due 
course of law so as bo threaten the public peace.” Redress mush be 
sought in ways other than the use of force by the person who thinks that 
ho has been illegally dispossessed or is entitled to possession of property. 

Then, again, assuming that an accused is entitled to plead the right- 
of private defence of property, the exorcise of force must be regulated 
according bo the nature of the action which is taken by the opposite side 
and which requires suoh an exercise of force. The danger to property 
may bo imminent and inoapablo of redress if measures are not imnoadiato- 
ly taken The law, however, provides that no more force should be used 
than is necessary. The question in each case, therefore, must be to what 
extent force may be used, and this is a question of fact. 

In the present case, the complainant’s right to prevent the ploughing 
by the accused must, on the findings, be upheld. The petitioners were 
uprooting the castor plants and throwing them into the river. They 
were wantonly committing mischief. The counter action of the petitioners 
in beating the complainant’s party could not be justified by the fact of 

their having obtained temporary oooupat'on. . / , 

The petitioners were undoubtedly members of an unlawful assemb^. 

The complainant did not use force of an aggressive [HOJ ^ud. Ha 
attempted to prevent the perpetration of an unlawful act. He “J'^ht 
bave had recourse to the proper authorities for the prevention of the 
wrongful act. and redress in other ways, but that was no justification of 
the conduct of the petitioners, for, even if they bad a right to the land. 

they took the law into their own bande. 

We are, therefore, of opinion that the accused.have been properly 

oonviotied under secbion 147 oi the Indian Penal Code. Bubt ab bha same 
time, we are of opinion that the sentence of six months rigorous im¬ 
prisonment, and a fine of one hundred lupess each, is somewhat severe. 

No lasting injury was done to the complainant 0 party, though they ^were 
hurt. The accused were charged under section 335 of the Indian Pena 
Code, bub that charge was not substanbiabod. There was an importan 
queation of right raised between the parties, and we are, therefore, a 
liberty to diminish the severity of the punishment upon the petitioners. 

We afiBrm the convictions but reduce tho sentences of imprisonmen 
from six months to six weeks each, and we reduce the sentences of fin® 
to Ks. 10 each. In default of payment of fine, each of the petitioners is 
directed to undergo additional rigorous imprisonment for three weeks. 

Ruld disoharged. 


U) (1890J I. Ii. R. 14 Mad. 196. 
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[Ill] ClVIIi BBFEBENOB. 

Before the Hon*ble Mr, B. F. Bampini, Acting Chief Justice, Mr, Justice 

Oaspersz and Mr. Justice Sharfuddin. 

MULCHAND IjALA V. KABHIBULIjAV Bi&was.* 

[30bh July, 1907.] 

SiampAuty—Agreement—Memorandum oj agreement — Stamp Act (II of 1699) Seh. I, 
Art. b, cl. (6)— Acoount^Stipulation to pay interest^Acknowledgmeni of debt. 

Aa aoooant written on a sheet of paper signed by the debtor and addressed to 
the oieditor, and also oontaining a stipulation to pay interest, is not a mere ae- 
knowledgment of a debt oq which a stamp duty of one anna is leviable under 
Art. 1, Seh. 1 of the Indian Stamp Act, but an agreement or memorandum of 
an agreement which requires a stamp of 6 annas, under o). (b) of Art. 6, Soh. 1 
of tbe Indian Stamp Act. 

Laxumi Bai v. Qaneeh Raghunath (1), followed. 

[hef. 11 0. W. N. 1122; 38 AH. 11; 11 All. 169; 79 I. 0. 77.] 

The plainbiff brougbb bhis suib for fabe leoovory of Bupees 302 annas 
13 as prinoipal, and Bs. 163-0-0 as inbetesb alleged bo be dae from bhe 
defendanbs under a dastabei (dooumenb), which contained an enbry of 
Bs. 346-5, dabed bhe 30bh Jyeb 1310, and anobher enbry of Bs. 302-13 
dabed bhe 13bh Aswin 1310. The dooumenb in quesbion was wribben on 
a sheeb of paper and stamped with a stamp of one anna. There was, how¬ 
ever, a stipulation to pay interest at bhe rate of Be. 1>8 annas per cent, 
per mensem, and the Munsif of Janglpore, before whom bhe case came on 
for trial, being doubtful as to whether bhe said document had been auffi- 
ciently stamped, made the following reference to the High Court through 
bhe Disbriot Judge of Murshidabad :— 

“ The plfiiatifi has brought this suit to recover the sum of Rs. 802-3 annas 
prinoipal and Rs. 163 intecest on an acknowledgment of debt signed by defendant 
No. 1 on 30th Jyet 1810 B. S- The acknowledgment bears a stamp of one 
anoa and mentions interest Re. 1-8 annas pec cent, pec month, but ^contains no 
express stipulation to pay. The document contains this clause Interest at 

tbe rate of Re. 1-8 annas per cent, par month on this money.' The word 

or ‘I will pay.’ has not been written and it is therefore extremely doubtful 
[112] whether the above clause amounts to a stipulation to pay interest as contemp¬ 
lated by tbe proviso in Art. I of Schedule 1 of the Indian Stamp Act. A senteooe 
containing no verb (as in the above clause) cannot mean any promise or stipulation. 
It is a patent ambiguity, and under section 93 of the Indian Evidence Act oral evi¬ 
dence cannot be given t6 show its meaning or supply its defect. Under section 29 of 
the Indian Oontraot Act, agreements the meaning of which is not certain are void. 

In the Indian Stamp Act (il of 1899) the following proviao has been inserted in 
Art 1 Schedule 1:_'Provided that such acknowledgment does nob contain any pro¬ 

mise to pay the debt or any Btipulation to pay interest or to deliver any goods or 
other property.' The Iiegislature has not said within the category of what documents 
an acknowledgment oontaining a stipulation to pay interest should be placed and has 
not also speoided the amount of stamp duty leviable on it. It seems to me that this 
proviso about interest is not controlled by section 28 of the Stamp act, for otherwise 
the proviso would be quite useless and inoperative. 

Now, tbe acknowledgment sued on cannot be held to be a bond, for besides being 
unattested it contains no express promise to pay interest. It cannot bs treated as a 
promissory note, for there is no promise to pay on demand. I do not know whether* 
it can be treated as an agreement. 

For the above reasons I refer the following questions for the opinion of the 
Hon’ble High Court__ 

* Oivil Reference No. 8 of 1907. 

(1) (1900) 1. Ij. R. 25 Bom. 373. 
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Whfithdc tbe dooninent saed on is sufficiently stamped with a stamp of one ansa, 1907 

ot whethet it is insaffioientiy stamped : if insaffioieatly stamped, what is the amount JxjiiY 80. 
of stamp duty leviable on it ? - 

My opinion on the above question is that the document is an acknowledgment OiVlD 

of debt and suffloientiy stamped since the absence of the wotd ot I will pay. BBF EBSN Oa 

shows that there is no stipulation to pay interest in a strict sense of the word. Into- 35 0 ^ 111 =: 
rest therefore cannot be allowed to plaintiff. %% 0. V. N. 

The interest clause ii vague and unmeaning and cannot be enforced. 1120. 

I am not sure of the correctness of my opinion and hence I feel the necessity lor 
making this refetenoe '* . , ,, % 

The Junior Government Pleader (Babu Chandra Chowdhuryh 

for the Grown. ^ 

The judgmenfe of the Court (Rampini, A. C. J., Caspbbsz and Shab- 

FDDDiN JJ.) was as follows :— 

This is a raferenoe made by the Munsif of Jangipur. seoond Court, 
through the District Judge of Murshidabad, on a question of stamp law. 

The question referred to us is, whether the document sued upon in 
this case is sufficiently stamped with a stamp of one anna, or whether it 
is insufficiently stamped, and, if insufficiently stamped, what is the 
amount of stamp-duty leviable upon it ? 

[118] The document In question is an account, written on a sheet 
of paper. It contains, hrst, an entry of a sum of Rs. 346-5 pie as being 
due to the plaintiff. This was signed on the 30hh Jaisto 1310 B. S., and 
the account is addressed to Srijut Babu Mulohand Lala, that is, the 
plaintiff. Then it goes on to say—“This amount will bear interest at the 
rate of Be, 1-0 annas per cent, per mensem. * This entry of Rs. 346-5 pie 
and the entry on the top of the account are said to have been written by 
the debtor, Rashibullav Biswas, on the 30tb Jaisto 1310. Now, that is 
not the debt for which the plaintiff at present sues. He alleges that the 
Rs. 346-5 pie have been paid up; but he sues for another debt of Bs. 302-3 
annas of which there is an entry made by the debtor in the same account 
on the 13feh Aswin 1310. This entry is made on the same sheet as the 
former entry of Rs. 346-5 pie and under the same heading in which there 
Is a stipulation that the amount will bear interest at Re. 1-8 annas per 
oentii per mensem* Now> ib is bhe pleinbiff s ease bbab bhe enbry of 
Rs. 302-3 annas dated the 13 th Aswin 1310, was made subject to the con- 
dition stated in the heading of the account, namely, that this amount 
should bear interest at the rate of Re, 1-8 annas per cent, per mensem. 

It therefore seems to us that it is not a mere aoknowleagmenh of a debt, 
on wbiobi a stamp duty of one anna is leviablei under Art. i» Sob, I of bbe 
Indian Stamp Act, but an agreement or memorandum of an agreement, 
which requires a stamp of 8 annas under cl. (b) of Art. 5 of Schedule I of 
the Indian Stamp Act. This is certainly so on the plaintiff’s own slaow- 
Ing. In support of our decision we may refer to the case of ^aj!umi Bai 
V. Ganesh Raghunathii), in which a similar document was in dispute, and 
in which it was held that a stamp duty of 8 annas was leviable. 

With these observations we return the reference to the District Judge 
of Murshidabad for his information and that of the Munsif, seoond Court, 

Jangipur. 

A copy of this decision should also be forwarded to bhe Secretary bo 
the Board of Revenue, under section 60 of Act II of 1899, for his infor¬ 
mation. -- 


(1) <1900) I. D. B. 25 Bom. 878. 
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[114] CIVIL BULB. 

Before the non*ble Mr^ B. F, Bampini, Acting Chief Justiee, and 

Mr. Jmtioe Sharfuddin, 

Kabtxk Bau Bhakax V. Bmpbbob.* 


[8bh August, 1907.] 

Pfotecviion, order for-^Jurisdiction/^Oriminal Procedure Code {Ad V of 1896) 8. 478— 
Proiecution for offence committed before predeceesor in office ^Practice. 


The petitioner awoce an affidavit, making oectain allegations against a peon, 
in a suit pending in the.Ooart ot the Additional Mnnsit ol B., who ordered an 
enquiry. On the transfer of that officer, the suit was made over to the 3nd 
Munaif, and the enquiry was oontinued by the lat Munaif of the place who 
under aeobion 476 of the Criminal Piooeduie Code ordered the proaeontion of 
the petitioner for making a false affidavit 

Heldt that the affidavit having been filed before the Additional Munsif, the 
lat Munsif bad no iurisdiotion to make the order. 


Begu Singh v. Emperor <1) followed. 

Runga Ayyar v. Emperor (3) not followed. 

[DiB 9 . 71 I. 0 . 596=24 Cr. ti. J. 180=4 Lab. 58 ] 

The pdbitiouer, Kaibik Bam Bhagat, obtained this Buie calling upon 
the Distriot Magistrate of Murshidabad bo show cause why an order made 
by the 1st Munsif of Ragbunathganj under section 176, of the Criminal 
Procedure Code directing the prosecution of tba petitioner for making a 
false affidavit before the Additional Munsif of that place, who bad already 
been transferred from Raghunathganj, should not be set aside. 

Babu Baidya Nath Dutt and Babu Tarakeshwar Pal Chowdhry^ for 
the petitioner. 

The Deputy Legal Bemembraneer (Mr. Douglas White) shewed cause. 

Our, adv. vuU, 


[118] BaMPlNl, A. O. J., ANO Shakfuddin, j. This is a Rule calling 
on the Dietrich Magistrate of Murshidabad to shew cause why an order of 
the Isb Munsif of Raghunathganj under section 476 Criminal Procedure 
Code directing the prosecution of the petitioner for making a false affi¬ 
davit before the Additional Munsif should not be set aside. 

The facts of the case are that the petitioner is the son of a person 
who bad a suit before the Additional Munsif of Raghunathganj. In this 
suit the processes against the defendant were returned unserved. The 
peon, Satish Chandra Singh, reported that he could not serve the sum¬ 
monses because the defendants did not reside in the village they were 
alleged to live in, nor had they any house in that village and that they 
bad gone home to the distriot of Jessore. The petitioners' father then 
presented a petition to the Additional Munsif supported by an affidavit 
sworn bo by the petitioner, in the 3rd para, of which it was stated that the 
report of the peon who went to serve the summonses is false. The sum¬ 
mons was subsequently served by another peon on the defendant in the 
village mentioned by the plaintiff, and the Additional Munsif ordered an 
enquiry to be made into the conduct of the peon. The Additional Munsif 
was then transferred and the suit in which the petitioner’s father was plain¬ 
tiff was made over to the 2nd Munsif, bub the miscellaneous proce eding i n 

• Civil Bale No. 1672 ol 1907 . 

{V ( 1907 ) I. L. R. 84 OaU 661 . ( 3 ) ( 1906 ) I. L. R. 39 Mad. 881 . 
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whioh ijhe oonduoti of the peon was the subjeob of the enquiry was con¬ 
tinued by the 1st Munsif. He came bo the conclusion that the report of 
the peon was correct, and called upon the petitioner to show cause why 
he should not bo prosecuted. The petitioner did not appear. The Ish 
Munsif then under section 476 directed his prosecution before the Magis- 85 0. ll*=iT 

Irate of Jangipore. 


1807 
kva, 8. 

OlVtli BOLU. 


It is contended that the prosecution of the petitioner is contrary to 
the decision of a Full Bench of this Court in Begu Singh v. Emperor (1) 
which lays down that such an order can only bo passed by the Officer 
before whom the false statement was made and not by bis successor. 
The Munsif, who shows cause, contends that his action is in accordance 
with the views of Mr* Justice Geidt in that case. 

[116] Mr. Douglas 'White, who appears for the Crown, admits that 
the order of the Munsif is contrary to the views of the majority of the 
Judges in the Full Bench case above referred to. He admits that the 
views of the majority in that case may in oases of transfer of the indivi¬ 
dual Officer before whom a false statement is made lead to a failure of 
justice, as may have taken place in the present case. Ho also cites the 
case of Bunga Ayyar v. Emperor (2), in which a view contrary to that 
taken by the majority of the Judges in Begu Singh v. Emperor (3) has 

been expressed. 

We are, however, bound to follow the Full Benob deoision of this 

Court. We must aooordingly make the Eule absolute, and set aside the 

order of the 1st Munsif oomplained of. whioh we aooordingly do. 

Rule absolute. 


88 0. 117 (=6 C. L. J. 697=12 C. W. N, 487=6 Cr. L. J. 398). 

[117] CBIMINAtj BEVISION. 

Before Mr, Justice Mitra and Mr. Justice Elelcher, 

Balajit Singh -y. Bhoju Ghose.* 

[aist August, 1907.] 

Fishery—Dispute relating to a fishery—Whether proceedings should be under s. 107 or 
8 . 146, Criminal Procedure Code {Act V of 1898). 

Where there ia a bona /iVZe dispute relating to ''nriminM 

oouraefor the Magistrate to adopt is to proceed 

Ptooedute Code, and not under a. 107. The words m a. 145 ate mandatory, 
while the language o£ a. 107 ia disorationary. 

Dolegobind Chowdhry v. Dhanu Khan (9) followed. 

CNot Pol: 34 All. 449.] . ^ _ 

Upon* the receipt of a police report praying for prooeedings under 

s. 145 of the Criminal Procedure Code bo be drawn up against Bhoju Ghose 
and others, the first party, and Balajit Singh and others, second party, on 
account of a dispute relating to the possession of a jalkar, the Sub- 
divisional Officer of Madhepura referred the case, by an order dated 
16th January 1907. bo the District M igisbrabo of Bhagalpore recommend¬ 
ing prooesdings under s. 107 of the Code. The District Magistrate, by hi s 

• Oriminal Reyision No sgo of 1907, agiinat the order of F F. Lyall, District 
Magistrate of Bhagalpore. dated June 19, »9J7. affirming the order of Banka Behan 
Sing, Deputy Magistrate of Bhagalpore, dated May 20, 1907 

(1) (1907) I. D. R. 34 Cal. 651; U C.W. '.D (1905) I. L B. 29 Mad 331. 

N. 569. t3) 11897) I. D. B. 25 Cal. 659. 
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order of bhe 30bh January, direobed proceedings under s. 107 agaiosb bhe 
second party. This parby ki bheir written sbabetnenb submibbed that they 
were nob going bo commit a breach of bbe peace, and that bhe dispute 
being as bo a jallcar, proceedings under s. 116 and nob s. 107 should be 
drawn up. 

On the 20(ih May 1907i the Deputy Magistrate passed an order 
directing bhe pebibioners bo exeoube a bond bo keep bbe peace for one year 
in bbe amount of Bs. 200. with two sureties in half bbe amount each. 
The pebibioners then moved bhe Disfarioh Magistrate of Bhagalpore against 
bbe order binding them down, [118] bub he refused bo interfere ; where¬ 
upon they moved bhe High Courb and obtained bbe presenb Buie. 

Mr. Gaspersz (Babu Jovaopal Qhose with him), for the first party. 
The Magistrate has a discretion to proceed either under s. 107 or s. 146: 
see Sheoraj Boy v. Chatter Boy (1), and In the matter of Ekram Singh (2), 

Mr. Huq {Babu Sarat Kumar Mitra with him), for the petitioners, 
relied on Dolegohind Ghowdhry v. Dhanu Khan (31, Bejoy Singha Neogi 
V. Empress (4), Bidhu Bhusan Chatterji v. Annoda Ghurn Kanangui (6). 

[Fleioheb J. referred bo King-Emperor v. Bas»rt*(2din Mollah (6).] 


of 

of 

In 

is 


Mitra and Fletcher JJ. The dispute in this case concerns waUr 
and the word “water” includes fisheries. The police recommended In their 
report that a proceeding under section 145 o£ the Code of Criminal Proce¬ 
dure should be drawn up between the parties; but the Deputy Magistrate 
thought otherwise, and he drew up ft proceeding, under t^he directions of the 
District Magistrate, under section 107 of the Code. The result has been 
that the petitioner, the second parby, has been bound down to keep the 

peace for one year. 

It Is clear ffom bhe iudgment of the Deputy Magistrate as wall as 
that of the District Magistrate that the dispute in this case is « 
bona fide one relating to a dshery right, and a large number 
documents has been put in on either side to prove the rights 
4 iV,a resnacfeive parties and the right to possession to each. 

tL case of Dolegohind Ohowdhrv v. Dhanu Khan (3), J^oh 

Qimilar to the present one, the learned Judges air- 

LhAd thZt \h 0 ^rder under section 107 of the Code of Criminal 
Procedurf blnling dUn one of the parties, should be set aside, 
rnd they * expressed their opinion that a proceeding under section 145 
# 4 ,v,« rndfl of Criminal Procedure was the proper proceeding. Book- 
fL to the words used in section 107 and in section 146. we have 
ni9l no doubt that bhe proper course for the Magistrate in a case like 
this was to proceed under section 145 of the Oo3a. The in 

c«i(,ion 145 are mandatory. That section says— Whenever a Magistrate 
, th^d^triot . . . satiseed. from a police report or other infor- 

matlnn. that a dispute likely to oause a breaoh of the peaee exists oon- 

“arning any land or water • • • • he sTmH make an order In writing. 

ho etc Section 107 contains words which are discretionary; the 
MA^isbrata may institute proceedings binding down either of the parties. 
We are of ^opinion that this is a case which comes within the rule 
down in the case of Dolegobind Ghowdhry v. Dhanu Khan (3) referred 
In above We accordingly make bhe Bale absolute, and direct that the 
der of the Deputy Magistrate binding down the petitioner under section 


(1) 

(2) 

(9) 



I. L. B. 82 Oal. 968. 
3 0. W.N. 297. 

I. L B. 26 Oal. 6B9. 


14) (1899) 8 O. W. N. 468. 

(5) (1902) 6 O. W. N. 868. 

(6) (1903) 7 0. W. N. 746. 
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107 ot tha Ooda be sat aside. It would be oompehent bo the Magisbrate. 
if he thinks ib neoassary, that is bo say, if there is still likelihoo 
breach of the peace, to draw up a proceeding under ^ 


8B 0. 120 (=12 c VI. N. 16=8 0. L. J. 2lS). 

[120] CIVIL BULB. 

Before Mr. Justioe Brett and Mr. Justice Mookerjee. 


MOT 

AUO. 31. • 

OBlMlNAEi 

BBVIBIOH. 
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13 0. W. N. 
4a7s=6 Or.Ii 
J. 39S. 


Umatuij Mbhdi V. KuiiSUfii^,. * 

[29bh August!, 1907.] 

Widoto-Dower, claim /or—Juriidiction—Bfiu*«*on by Bigh Court, power oj. 

title sat up is also ptoved, ““7 ““‘I'? ® ny poraoa is in posaassion of the 

SSar?*wwV“ZTa 

poeaession aoootdingly. noaseasioa of the uadiatributed pro- 

pe^?n? h%“rarat huTiTa 1 J^iully %^-‘„rrtVrt"alfpos\?s”[2 

^ rafa^tS^o" a^r/pott^Sn'oTit w'hioh is due and unpaid, is paid^ 

Tha iu.iadiotion -^ah tha Civil Court acquires upon ananas 

Slw^b^Sar Hossain Khan died on the 7tb Augus^^^Jf 
S>?b:r“^L\‘^:S:fonrwroTs bbe daughter ‘ ^rde'ath^^Sok 

said Sabdar K^sain Khan^ was mar»e^ 

possession oi his estate. Un sne lojiu Q^hdar Hossain, applied 

for registration [121J of her name in rn Sabdar Hossain 

Shf flthrr trSabdL“ HosL\'n by right^ oTinheritanae. had succeeded to 

biiQ tftbhoT of Sabuftt tlossa y & lanA kw^ natitbioDor made bet 

the properties On ^^j^g^®““rigbt of taheritaS^ce was entitled to 
oh^eotion on the ground that she ny rignc ui. i rAt-air. nosse^sion 

the estate and that in any eyent she was of rupees 

till her dower, which she alleged was fixed at a sum of 6 laos of rupee 

and 26 gold mohurs. was satisfied out of the profits. 

On the 17th February 1906. the Deputy Collector “.“hou Act. 

refereuoe to tha Civil Court under s. 55 of ’’1*° S Colleo- 

Tho petitioner applied to the supe rior revenue auth orities but_tbe^^ 

" • Civil Rule No. 3361 of 1907. 
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bor, the Oommissioner and the Board of Revenue suooassively declined bo 
inberfate. The case was then heard by the Subordinate Judge of Patna 
who alter holding a full investigation into the question of title and posses¬ 
sion came to the conclusion upon the evidence that the petitioner was in 
possession of the properties by receipt of rent from the lessee, that she was 
not entitled to the estate by right of inheritance, that the dower debt 
claimed by her did not entitle her to take or keep possession of the proper¬ 
ties, that the legal possession in the properties must be taken to be in 
Musummat Kulsum, the opposite party, and that consequently the objec¬ 
tion of the widow should be disallowed and possession delivered to the 
rightful heiress. 

The petitioner applied to have the order of the Subordinate Judge set 
aside, and thereupon this Buie was issued. 

Mr. Jackson (Mr. A. Chowdhuri and Moulavi S. M. Tahir with him), 
for the petitioner. There was no valid reference by the Collector under 
s» 55 of the Land Registration Act to the Subordinate Judge and therefore 
he had no jurisdiction bo determine the matters in dispute. Rven if he bad 
any, he has acted illegally in the exercise of his jurisdiction ; ha 
ought to have held that not only the actual possession but also the right 
bo retain possession of the properties till the payment of the dower debt 
was in the petitioner : Ameeroonnisa v, [122] Mooradoonnissa (1) and 
Mussummut Baohun v. Hamid Hossein (2). The Subordinate Judge has 
found that the petitioner is in possession and that she came into posses¬ 
sion peaceably under claim of title prima fade well founded in law. No 
ground whatever can be suggested why such possession should not be re¬ 
cognized by the Revenue Courts for the purpose of registration. 

The Advocate’General (The Honble Mr. O'Kineaiy)^ (Mr. S. M. Ahmed, 
Moulavi Shamsul Huda and Moulavi Mustafa Khan with him), for the 
opposite party. The order made by the Subordinate Judge was made in 
the exercise of a special statutory jurtsd lotion and is therefore not an order 
in a “case" in which this Court can exercise its revisional powers under 
s. 622 of the Civil Procedure Code. 

The Subordinate Judge has decided correctly that the petitioner has 
no right to retain possession of the disputed properties for the satisfaction 
of her claim for the dower. ‘‘Possession” in s. 65 of the Land Registra¬ 
tion Act means “lawful possession,” if the title of a person is established, 
tho possession ander s. 55 must be assumed to be in him in the eye of 
the law even though the actual possession may be in some one else. 
Id England it has been held that if a freehold land in the occupation of 
a tenant for years passes by descent, the heir is immediately seised in fact 
and this is nob altered by the occupier paying rent by mistake to another : 
Bushby v. Dixon (3). 

Bbbtt AilD MooKERJER JJ. The order which we are called upon 
to revise in the present rule was made by the Subordinate Judge of Patna 
under section 59 of the Bengal Land Registration Act of 1876. The oir- 
cumstanoes under which the order in question was made are not in con¬ 
troversy before this Court and may be briefly outlined. One Nawab 
Sabdar Qossain Khan, a wealthy zemindar of Husnabad, in the district of 
Mongbyr, died on the 7tb August 1905. He left considerable landed proper¬ 
ties [123] in the districts of Mongbyr, Gya and Patna. The petitioner who 
alleges that she was the daughter of the maternal uncle of Sabdar Hossaln 

(Ij (1666) 6 Moo. 1. A. 211. 877. 

{2) (1671) 10 B. L. B. 46: 14 Moo. 1. A. (8) (1624) 8 B. & 0. 298 ; 27 B. B. 862> 
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death of the former. Upon the death of her husband she took possession 
of his estates, the bulk of which was situated in the distriote of Monghyr 
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and Gaya. On the 15th November 19U5, the present opposite party, - 

Musummut Kulsum, who claims to be the sister of the father of Sabdar 85 ^120—12 
Hossain, applied for registration of her name in the Collootorate in respect L. J. 

of the properties situated in the distriob of Patna, upon the allegation that 246. 
as Sabdar Hossain was governed by the Sbia law, the petitioner,his obildless 
widow, was not entitled to the estate, and that she as sister of the father 
of the deceased had succeeded to the properties by right of inheritance. 

On the 9th January 1906, the widow Umabul Mehdi preferred 
objection on the ground that she was entitled to the estate by right 
of inheritance as the daughter of the maternal uncle of Sabdar 
Hossain, and that in any event she was entitled to retain possession 
of the properties till her dower, which was alleged to have been fixed at a 
sum of 5 lacs of rupees and 25 gold mohurs, was satisfied out of the pro¬ 
fits. The Deputy Colleobor heard the parties at oonsiderahlo length, and 
on the 17th February 1906 made an order of reference to the Civil Court 
under section 55 of the Land Registration Act. The widow applied to the 
superior revenue aubhoiities, but the Collector, the Commissioner and the 
Board of Revenue successively declined to interfere. The case was then 
taken up by the Subordinate Judge of Patna, and he held what is de¬ 
scribed as a summary enquiry, into the question of the right of possession 
in respect of the interest in the estate in dispute, but which in substance 
is as full an investigation into the question of title and possession as can 
take place in a regular suit. The Subordinate Judge came to the conclu¬ 
sion upon the evidence that the widow was iu possession of the prijperties 
by receipt of rent from the lessees, that she was nob entitled to the estate 
by right of inheritance, that the dower-debb claimed by her did not 
entitle her to take or keep possession of the properties, that the legal 
possession in the disputed propei ties must bo taken bo be in Musummut 
Kulsum and that consequently the objection of the widow must ho 
1124] disallowed and possession delivered to the rightful heiress. The 
widow DOW seeks to have this order discharged, and upon her application 
the Rule under consideration was issued. The learned counsel who 
appears in support of the Rule has contended that the proceedings before 
the Subordinate Judge are vitiated by two detect?, namely, /irsi, that the 
Subordinate Judge had no j'jrisdiction to determine the matters in contro¬ 
versy as there was no valid reference to him by the Collector under 
section 55 of the Land Regiatration Act; and, secondly, that the Subor¬ 
dinate Judge has acted illegally in the exercise of his jnrUdiotion, if he 
had any,'and he ought to have held that not only the actual possession of 
the properties but also the right to retain possession of them till the 
satisfaction of the dower-debt, was in the petitioner. It has been argued 
on the other hand by the learned Advocate General, first, that as the 
Subordinate Judge exercised a special statutory jurisdiction in aid and at 
the instance of the Revenue Court, this Court has no jurisdiobion to revise 
his order and, secondly, that the Subordinate judge was correct in his con¬ 
clusion that the widow had no right bo retain possession, temporary or 
otherwise of the disputed properties in satisfaction of her claim for ( ower. 

To determine which of these contentions ought to prevail, it is necessary 
bo refer for a moment to the leading provisions of the Land Registration 
Act applicable to the matter before us. 
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SeoMoD 42 provides that every person snooeeding to the proprietary 
right in, or managemanti of, estates shall apply to the Golleotor for regi¬ 
stration of his name and the oharaoter and extent of his interest as saoh 
proprietor or manager. Seotion 48 provides for notice to possible objectors. 
Section 52 lays down the mode and scope of enquiry by the Golleotor. It 
provides that ha has to ascertain the truth of the alleged possession of, 
succession to, or transfer of the estate or interest therein in respect of 
which registration is sought. Before the Golleotor can order the name of 
the applicant to be registered as proprietor of the estate or of any interest 
therein, he must satisfy himself that the possession exists or that 
the alleged suooeesion or transfer has taken place, and that the 
applicant has acquired poaseseion in accordance with such succession 
or transfer but nob otherwise. This clearly contemplates two differ¬ 
ent classes of oases. The determination of [125] the question of 
possession alone is sufEoient when the applicant claims to have 
assumed charge as joint proprietor on behalf of bis co-sharers or as^ 
manager; in such a case, the Collector need satisfy himself only on the 
one point of the possession of the applicant. When, however, the appli¬ 
cant claims to be proprietor by succession or transfer, the Golleotor has to 
satisfy himself on two points, namely, that the succession or transfer 
has taken place and that the applicant is in possession acoordiugly. In 
this latter case, therefore the applicant cannot succeed unless both 
the elements, are established. If the succession or transfer is proved, 

but possession is found against the applicant, his name cannot be 

registered, or, conversely, if possession alone is proved, but the succes¬ 
sion or transfer is nob established, that is, if bbe possession proved is 
not attributable to the title set up, the application for registration 
must be refused. Seotion 55 next deals with oases of dispute as to 
possession, succession, or acquisition by transfer. This seotion provides 
that if there is a dispute as to the possession, sucesaion, or acquisi¬ 
tion by transfer, by the applicant, of the extent of interest in respect 

of which he has applied to be registered, the Golleotor must, in the Erst 
instance, try to satisfy himself, whether any person is in possession of the 
interest in dispute. If it is not proved to the satisfaction of the Golleotor 
that any person is in possession of the interest in dispute, the Golleotor 
may adopt one of two courses. He may either himaelf determine summarily 
the right to possession, deliver possession accordingly, and make the 
necessary entry in the register, or, if in his opinion the dispute is of a 
character which is properly determinable by a Oivil Court, be shall refer 
the matter in dispute to the principal Civil Court of bbe district, for deter¬ 
mination. It is obvious, therefore, that the first duty of the Collector in 
the case of dispute is to determine whether any person is in possession of 
the disputed interest. If possession is found to be with any person, 
the Collector has no jurisdiction summarily to oust him. This is 
manifest from the alteration which was made in seotion 55 of the 
Land Begistration Act by section 1 of Act V of 1878, Under seo¬ 
tion 55 as it stood in Act VII of 1876 in its unamended form the Golleotor 
was entitled to determine summarily the right to possession, if the 
[120] possession of the applicant in accordance witb-his application was 
not proved to bis satisfaction. Under such a provision of the law, »t 
might be open bo bbe Collector to determine summarily the right to 
possession and deliver possession accordingly, so as to oust the third 
person; in the present amended form of seotion 56, however, the Collector 
is entitled to determine summarily the ilghh to posseesion or make a 
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raferanoe to the Civil Court for the same purpoM. only if no one is proved no? 

to be ^possession of the interest in dispute. The essential pra-requlata Au^ 9 . 

for a reference to the Civil Court by the CoUeotor is. therefore, en ^ves- 

legation by him into the question of possession and a oonolusion that no - 

bodv is proved to his satisfaction to be in possession. In the ease before jb a « 0=12 

ns thernirno such investigation by the Collector The order of refer- 0 . W. H. 16 

enoe Xorhe made shows on the face of it. that ha did not direct his 

attention to the question, whether any person was in possession of the 
awannioQ <4 follows hherefore, that the refereaoe was Irregular 

.««» 58 avsa.,^. 8 , «l.‘l J’bSt 

?uraUh 7 nf 6 rmrt\on to the Civil Court is “ the clroumstanoes of *^0 case, 

„ «.«... b.to™». oom., ."'..p;.. .r. 

lauguaga i u,. « ni«ii nnnrh He musfi State that >t IS DOi 

5 re°d to-hlfsaS^^^ person is in possession of the interest in 

^"^otion 59 nent dednos 

^krtront"pfov‘ide“s trih; s^- 

basis, seeks registration of his nemo. || .gspe^t of the same interest, the 
Colleotor must enter into the . ° -i, „„ jg also proved, ho 

possession Is with the applicant and that ^J ^ proved to his 

may enter his name in the interest, be 

satisfaction that any Person s in pos ession of 
may either determine summarily the rig v 

sion aooordingly or he may make a referen rifiliver nossession ao- 

determine snmmaiily the to possession ceobion 65, 

cordingly. The learned Advocate-General 

the term “ possession, means ?h 0 Mssas’sion under section 5 5 

if the title of a person is established, the possession thoueh the 

must be assumed to hem him *“ 1 'ho further contended 

actual possession may be with ^om® one . 

that it is not merely open bo the Colleotor, olaoe the right- 

mine, in every case, the tight Wo^ession .nd 

tually’^hi^’^ ooouprtl^n.^^'This contention. aVshow’^ clearly^ that 

vlsiociB of seotion 52 whioh, as we have stated al^s^ ^lii«rtpa qnnoessioa or 
the CoUeotor must not only satisfy himself that the lonuired posses- 
fcransfer has taken place but also that the apphoant iq^oonbended by 

Sion in aoQordanoQ with snob succession or transfer ^• f f^eded 

the learned Advocate-General. whenever It is found that A has succeeded 
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to the estate of B or has obtained it by a transfer, it follows, as a matter 
of law, that A has acquired possession thereof, it would be wholly un¬ 
necessary for the Legislature to provide in section 52, as it has done, that 
the Collector must satisfy himself as to both the elements, namely, suc¬ 
cession or transfer and the acquisition of possession in accordance with 
such succession or transfer. Section' 52 shows plainly that unless both the 
elements are established, the Collector cannot order the name of the 
applicant to be registered. Reliance was, however, placed by the 
learned Advocate-General upon the case of Buihhv v. Dixon (1), in 
which it was ruled by [128] the Court of King's Bench that where a 
free-hold land in the occupation of a tenant for years, passes by descent, 
the heir is immediately seised in faot, and this is not altered by the 
occupier paying rent by mistake to another. Mr. Justice Bayley stated 
that where there is no one in possession at the death of the ancestor, 
there must be an actual entry by the heir to give him the seisin in faot. 
Bub when there is a tenant, his possession becomes that of the heir im¬ 
mediately on the death of the ancestor. The subsequent misconduct of 
the tenant in paying rent to another person, or the mistake of the heir as 
to his rights, cannot by relation alter the nature of the seisin which he 
had before. This decision, founded on the ancient learning of the seisin, 
may be treated as good law and was in faot relied upon by Lord Selborne 
in Jjyell v. Kennedij (2). But it has no application to the present case. It 
may be conceded that under the Laud Registration Act, a person who 
claims to have acquired an interest in an estate by succession or transfer 
and to be in possession by virtue of such title, is not entitled to be regis¬ 
tered merely upon proof of possession. He must show that his possession 
is not wrongful and is attributable to the title which he seta up. But it does 
not follow, conversely, that, if he proves his title merely, but not his pos¬ 
session he is entitled to have his name registered. As a wrongdoer in pos¬ 
session is not entitled to claim registration, so the rightful owner, if out of 
possession, i? not entitled to claim registrat’on merely on the ground that 
the legal possession is in him. To hold otherwise, would be to'ignore 
the clear distinction between possession and right to possession which 
is recognised in '^^ecbions 52 and 55. In the case before us, it 
has been found that the petitioner, the widow, is in possession 
of the estate by receipt of rent from the lessees. It is not quite accurate 
to describe this as oonstruotive possession. In the case of zemindaries 
where the proprietor can be in possession only by receipt of rent, he is in 
actual possession of his interest, if he is in receipt of rent. The 
zemindar's possession of the right to collect rent from the tenats in occu¬ 
pation is actual possession of a tangible property: Sarhananda Bose 
ri29] Mazumder v. Pransankar Bai Ghowdhuri (3), Surb Narain Singh 
y, Brij Mohon Thakur (4). "When a person has proprietary interest in 
land and as such is entitled to receive rent, be is in possession of his 
interest if be is in receipt of rent, while his tenant who is in actual occu¬ 
pation has possession which, in a sense, is the possession of the landlord 
or superior proprietor; see the observations of Lord Davey in Secretary of 
State for Iniici v. Krishnamoni Gupta (5). 

If, therefore, a proprietor finds that the rent reoeiveable by him is 
intercepted by soma other person, he is dispossessed of his interest in 

(1) (1824) 3 B. & 0. 293 : 27 R. B. 362. (4) (1896) 1. L. R, 93 Oal. 80. 

(2) (1889) 14 App. Caa. 437. (6) (1902) I. L. R. 29 Oal. 618; 6 0. W. 

(3) (1888)1. L. U. 15 Cal. 527. N. 617. 
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Ihe land. He loses possession, beoanse tbe only mode of enjoyment by 1907 
which tbali possession can be held, ceases to be available by the act of At70.99. 
the trespasser. Tf this principle be applied to the facts found by the Snb- ^ 

ordinate Judge in this case, what is the position ? There can be no possible • 

controversy that the widow is in possession of the proprietary interest in 85 0.120=12 
the disputed properties. The question, therefore, arises whether her C. W. N. 16= 
possession is lawful. It may be observed that she sets up what is ® J* 
prima facie a good title to pos'^e^'^ion. She alleges that she is entitled to 
a large sum of money as dower. According to her case, the amount is 
6 lacs of rupees and 25 gold mohurs. According to the finding of the 
Subordina^’e Judge it is at least Rs. 41,000 and one gold mohur. What¬ 
ever the precise amount may be, a? to which a determination is not 
necessary for our present purposes, she contends that she is entitled to 
remain in possession till the dower-debt has beep satisfied. There is a 
considerable body of high authority in support of this view : see the deci¬ 
sions of their Ijordships of the Judicial Committee in Aineeroonnissa v. 
JAooradoonnissa (1) and Muasamut Bachun v. Samid Jffossein (‘^). Accord¬ 
ing to these oaso'^, when a widow is in possession of tbe undistributed 
property of her deceased husband, having obtained such possession law¬ 
fully and without force or fraud, and her dower or any portion of it, Is 
due and unpaid, she is entitled, as against the other heirs of her husband 
to retain such possession [1301 until her dower-debt is paid. But she 
must account for all profits received bv her, and she cannot, in her capa¬ 
city as creditor, transfer, sell, or mortgage the property, so as to affect 
their shares. It may be conceded that there has been some divergence of 
judicial opinion upon this point, as is indicated by the decisions of the 
learned judges of the Allahabad High Court in Amanatunnissa v. Bashir 
runnissa (3) and Muhammad Karimullah Khan v. Atnani Beaam (4). 

There is no foundation, however, for any suggestion that the widow has 
taken possession of the estate by force or fraud. Her possession 
is fyrima facie lawful. If. therefore, she is in fact in possession as found 
by the Subordinate Judge, if such pos«^ --sion was not obtained by force 
or fraud, if she came into possec;cion peaceably, and if tbe posses¬ 
sion can be attributed to a claim of title prima facie well-founded in law, 
it is not easy to perceive upon what ostensible ground it can be suggested 
that she is not in such possession of tbe property as the Revenue Courts 
will recognise for purposes of registration. It oould never have been 
intended that either the Revenue Courts or the Civil Court on a 
reference bv the Revenue Court, should enter into a minute examina¬ 
tion of tbe authorities upon a difficult question of Mahomedan Ijaw, and 
while professing to decide summarily the right to possession, praotioally 
come to a decision upon the question of title, as elaborate and exhaustive 
as in a regular suit. We must consequently'hold that the order of refer¬ 
ence mode by the Collector in this case was in itself irregular, and that 
the Subordinate Judge upon the reference has exercised his jurisdiction 
illegally and with material irregularity ; when he found upon the facts 
that the widow is in possession of the disputed property, as proprietor, by 
receipt of rent, that she is entitled to a large sum of money from the 
estate of her husband on account of her dower, and that she peaceably 
entered into possession upon tbe death of her husband and claims to bold 

(1) (1855) 6 Moo. T. A. 211. (8) (1S94) I. h. R. 17 All. 77. 

(2) (1871) 10 B. ti. n. 45: U Moo. U A. (4) (1995) 1. U B.'17 All 98. 
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possession noH as a wrongdoer bat upon an assertion of title which is 
prxma facie supported by jadioial decisions of the highest authority, he 
ought not to have made an order the effect of which is to determine the, 
question of title and to oust her from possession. 

[131] The only other point to which a reference is necessary is the 
question of the jurisdiction of this Court to revise the order of the Sub* 
ordinate Judge. It was contended by the learned Advocate-General that 
the order in question is made in the exercise of a special statutory 
jurisdiction and is consequently not an order in a “ case in which this 
Court can exercise its revisional powers under section 622 of the Civil 
Procedure Code. In our opinion, there is no foundation for this conten* 
tion. No doubt, the Civil Court acquires jurisdiction by virtue of the 
reference made by the Bevenue Court; but once the Civil Court has gob 
seisin of the case, it exercises its powers as a Civil Court. It determines 
the question referred to it and delivers possession accordingly. It does 
not make a report to the Bevenue Court to enable the latter to pass the 
bnal orders. Its decision must be taken to be the decision of an ordinary 
Civil Court, to which it is competent for it to give effect. The mere fact 
that the exeroise of its jurisdiction is initiated by a reference from the 
Bevenue Court does not make the exeroise of juriidiotion by it equivalent 
to an ext^roise of jurisdiction by the Bevenue Court; nor can we legitimate¬ 
ly attribute to the proceedings before it the character of a proceeding 
before a Bevenue Court. This is borne out by the provision of section 62 
which expressly bars an appeal and a review. Such a restriction would 
not have been necessary, unless the order of the Civil Court was one 
which without such bar would be appealable or open to review under 
the provisions of the Code of Civil Prooedure. In this view of the 
matter, this Court has clearly jurisdiction to interfere either under 
section 622 of the Code of Civil Prooedure or under section 15 of the 
Charter Act. There can be no question, therefore, as to the competency 
of this Court to interfere in the exeroise of its revisional powers. It was 
suggeFttd, ho^?pever, that as the petitioner has her remedy by a regular 
suit, this Court ought not to interfere. No doubt the ordinary rule is 
tbau' where an aggrieved party has other remedy available, this Court is 
unwilling to interfere, bub it is unquestionable that even if there be such 
remedy, this Court may interfere in exceptional oases. \,Dehi Das v, Ejaz 
Husain fl)] and upon the facts [132] of the present case, we are'satisfied 
that the exeroise of our revisional powers is justified. 

The result, therefore, is that this Buie must be made absolute; the 
order of the Subordinate Judge will be discharged and the petitioner will 
be maintained in possession pending the decision of the question of title 
in controversy between the parties In a regular suit as contemplated by 
the Land Eegisbration Act. We further direct the Subordinate Judge to 
certify accordingly to the Collector under section 63 of the Land Begistra- 
tion'Act. The petitioner is entitled to the costs of this Buie. 

Buie iibsoluU. 


(1) (1905), I. L. B. 28 All. 72. 
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[188] CIVIL BULE. 

Before the Hon^ble Mr. B. F. Bampinit Acting Chief Justice, and 

Mr. Justice Shar/uddin. 

B^nto Bam Das v. Gobardhan Das.* 

[23rd Augusfc, 1907.] 

Proiscution, order for-^Oriminal Procedure Code {Act V oj 1898) s. 476—Indtan Penal 
Code, (Act XLV of I860) sa. 210, 193,119 and ilA—'Jognieance in the course of a 
judicial proceeding^—jurisdiction—^Judicial proceedings^Execuiion proceedings. 

The powers oonforred by seotioQ 476 of the Criminal Prooedaio Code can 
only be ezecoUed if the oSeaoea in respeot of which a proseoution is ordered 
haTe oome to the oognizanoeof the Court in a judicial proceeding. 

Ezeoation proceedings subsequent to the trial of a suit are not judioial 
proceedings. 

Hara Charan Mookerjee v. Emperor (1), followed. Begu Singh v. Emperor (2), 
Dharamdas Kamar v. Sagore Santra (3), and Emperor v. MoUa Fuzla 
Karim (4J, referred to. 

CDonbt. 10 C. li. J. 460=4 I. O. 368=10 Ct. L. J. 664 ; Fef. 12 O. L. J. 618=8 1. O. 
1106=37 Oal. 642.3 

Kanxo Bam Das and Sarada Charan Das obbainod a decree for renb 
on the Isb Pebruary 1906 agalnsb one Gobardhan Das. The decretal 
amonnl) was paid by Gobardhan through his pleader and a petition certify¬ 
ing full satisfaction was filed in Court, Notwithstanding this, the decree 
holders applied for execution of their abovemeationed rent decree and 
attached the judgment-debtor's lands—all these proceedings taking place 
before Baba Amiiha Nath Mibter, the Munsif of Maulvi Bazar. The land 
was sold and the sale confirmed by his successor in office. The Sheristadar 
of the Court bringing these facts to the notice of the Munsif, be held an 
enquiry and issued notices to the parties. Babu Anarita Nath Mitter then 
came back to the station and on the 17th June 1907 passed an order 
under s. 476, Criminal Procedure Code directing that Kanta Bam Das and 
Krishna Charan Das should be tried [134] by the Subdivisional Magis¬ 
trate, the former for otienoes under sections 193 and 210 of the Indian 

Penal Code and the latter for offences under sections 

or "under any other section of the Indian Penal Code that might be found 
applicable." 

Against the aforesaid order of the Munsif, dated the l7th June I907i 
the present petitioner moved the High Court and obtained this Bale. 

Babu Atulya Charan Bose, for the petitioner. 

T?ie Senior Government Pleader (Babu Bam Charan Mitter), for the 
opposite party. 

Bampiki, a. C. j., and Shabfuddin, J. This is a Rule, calling 
upon the Munsif of Maulvi Bazar, Sylhet, and the opposite party Gobar¬ 
dhan Das, to show cause why the order of the Munsif dated the I7tb June 
1907, should not be set aside as being illegal. 

The order of the Munsif dated the 17th June 1907, is one passed 
under section 476, Criminal Procedure Code directing that the petitioners, 

• Civil Bole No. 2348 ot 1907. 

(1) (1906) I. L. R. 82 Gal. 367. (3) (1S06) 11,0. W. N. Il9. 

(2) (1907) I. li. B. 84 Cal. 651. (4) [1906) I. D. B. 38 Oal. 193, 
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Kanto Bam Das and Krishna Charan Das. should be tried by the Sub- 
Divisional Magistrate, the former for offences’under sections 193 and 210, 
Penal Code, and the latter for offences under section ^J15.and-^ *‘or 

under any other section of the Indian Penal Code that‘might be “found 

applicable. The Munsif, Babu Amrita Nath Hitter, who passed this 

order, before making it, enquired most carefully into tha fads of the case. 
They are as follows. 

u*. petitioner Kanto Ram Das and his nephew Sarada Charan Das 
obtained a decree for rent on the Isb February 1906 against the opposite 
party Gobardhan Das. The deoretal amount was paid by the pleader 
of the judgment-debtor on the 14th February 1906, and a petition certify- 
mg full satisfaobion was filed in Court. Notwithstanding this, the decree 
holders, that is the petitioners Kanto Ram Das and Sarada Charan Das, 
applied for execution of their abovementioned decree on the 29hh Novem¬ 
ber 1906 and attached the judgment-debtor's land. Tha land was sold in 
execution of the decree, and purchased by the decree holders for Rs. 20. 
The sale was confirmed on the i^th April 1907. It may here be mentioned 
that all the proceedings [185] above referred to, except the sale and con¬ 
firmation of sale took place before Babu Amnba Nath Mitter. But Babu 
Amrita Nath Mitter was transferred in December 1906, and the sale was 
held and the order confirming the sale, was passed by his successor, Babu 
P*N* Hioy Chowdhry, Tbda the aobiDg shoristadaf nottoed thab febs doar68 in 
execution ol which the sale had taken place, bad already been satisfied. 
He brought this to the notice of Babu P.N. Roy Ghowdhry on the 1st 
May 1907. Babu P.N. Roy Ghowdhry held an informal enquiry and issued 
notices to the parties. He called'on Kanto Ram, Sarada Charan, and the 
Snd petitioner before us, Krishna Charan Das, the son of Kanto Bam, to 
show cause why they should not be prosecuted, the first two for offences 
under section 210 and the third for aiding and abetting them. Babu 
Amrita Nath Mitter then returned to Maulvi Bazar and Babu P. N. Roy 
Ghowdhry was transferred. 

No cause was shown by any party. Babu Amrita Nath Milter then 
on the 17th June last passed the order complained of. 

As has been said, Babu Amrita Nath Mitter mado a full enquiry into 
the facte. He discharged Sarada Charan Das who is a minor. He 
came bo the conclusion that the principal offender was Krishna Charan 
Das who had intontionaily caused the decree to be executed for the second 
time, well knowing that it had already been satisfied. He points out 
that Krishna Charan Das purposely avoided going to the pleader formerly 
employed by him, who had received the money, and that ho engaged a 
new pleader bo execute the decree for the second t’mo. The dofanoo 
is that the execution of the decree was applied for by mistake and that it 
was another decree against the same judgment-debtor of which execution 
should have been applied for, but the Munsif has disbelieved this defence. 

The grounds on which the Rule is supported are (i) that according bo 
the ruling of this Court in Hara Charan Moohsrjee v. Emptror U), Babu 
Amrita Nath Mitter had no jurisdiobion bo order the proseontion of the 
petitioners, as the offences alleged to have been committed by them did 
not come to his cognizance in the course of a judicial proceeding ; (ii) that 
under the ruling of this Court in Begu Singh v. Emperof[%, it is only the 
officer i 186] before whom the offences are committed that can order a 

(2) (1907) 1. Ij. B. S4 Gal. 66X. 



(1) (1905) 1. L. B. 32 Oal. 367. 
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proseonbion under seobion 476, and snob power is exercisable only ab or ^[907 
immediately after bhe oonolusion of bhe brial in whioh the offeaoes are Ana. 33. 
alleged bo have been oommibbed; (iii) that bhe Munsif observes that 
pebifaionet Kanbo Bam Das is an old man and bhab ib is his soDi Krishna * 

Gharan, who looks after oases in which he is oonoerned. Henoe. against 35 0 .183. 
Kanbo Bam ib is said bhe order of bhe Munsif is wrong on bhe merits. 

As regards this third plea, we would only remark that the berms of 
bhe Buie preolude our entering into bhe merits of the case. The Buie is 
bo show cause why bhe Munsif *s order should nob be set aside as being 
illegal. 

Babu Bam Gharan Mibter, who appears bo oppose bhe rule, contends 
that bhe case is distinguishable from bhab of Begu Sing'K v. Smperor (1), 
bhab bhe accused are charged, inter alia% with an offence under sections 193 
and 119 read with section 114 Penal Code, i. e., for making and abefebing 
bhe making of a false verihcafaion ho bhe application for execution, and bhab 
for a prosecution for such offences bhe sancbion of bhe Court, nob of bhe 
officer, before whom bhe offences were oommibbed is required : T)h<X7<ifnd<M 
Kamar v. Sagore Santra (‘^), Emperor v. MolLa Euzla Karim (3). This may 
be, but according bo bhe views of bhe majorihy of bhe Judges who decided 
Begu Singh v. Emperor (1) the summary power conferred by section 476 is 
exercisable only ab or immediately after the conclusion of bhe trial in 
which the offence was committed. 

The Munsif, Babu Amrita Nath Mibter. supports his order by refer¬ 
ring us bo bhe views of Mr. Justice Geidt in Begu Singh v. Emperor (1). 

Bub Mr. Justice Geidb’s opinion was nob bhab of bhe majority of the Judges 
who formed the Full Bench. However that may be, Babu Bam Cbaran 
Mitter admits bbat the decision of this Court in Sara Gharan Moohcr~ 
jee V. Emperor (4), is a difficulty in his way. That case decides 
that the powers conferred by section 476 can only be exercised if bhe 
offences, in respect of whioh a prosecution is ordered, have come bo bhe 
oognizanae of the Court in a judioial proceeding. That case further 
f487j lays down that execution proceedings subsequent bo the trial of a 
suit are not judioial proceedings. On this ruling, it must be held bbat the 
Munsif, Babu A. N. Mibber, bad no jurisdiction to order bhe prosecution 
of the accused under section 476, and on this ground bhe Bale must be 
made absolute. 

This result is to be regretted ; for there appears everyToason bo believe 
that the processes of tbe*Civil Court have in this instance been abused, 
and bbat offences against justice have been committed. No doubt the 
judgmenh-debtor, Gobardban Das can institute a prosecution, but he is 
not likely to do so, for bhe Muneif saya that he now appears bo have been 

gained over by the other side. _ .. 

We make the Rule absolute and set aside the order of bhe Munsii 

referred to, dated 17th June 1907. 

Buie absolute. 


(1) (1907) 1. L. B. 34 Cal. 5C1. 
(9) (1906) 11 0. W. N. 119. 


(3) (1906) 1. li. R. 33 Cal. 193. 

(4) (1906) I. I*. B. 32 OaL 867. 
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fl88] CRIMINAL REVISION. 

Before Mr, Justice Caspersz and Mr, Justice Chitty, 

Jamait Mulliok V, Empbbor.* 

[27bb Sepbember, 1907.] 

Judgment of Appellate Oourt^Defeetive Judgment^Appellate Oourt*$ Judgment not tup- 

plementafy to that of first Court—Orimtndl Procedure Code (Act V of 1898) 

8S. 967, A^S^Practice, 

The judgment of an Appellate Ooazt mnet show on the faoe of it that the 
ease of each aooose'^ has been taken into oonsidecation, and reasons ehoald be 
given, as far as may be necessary, to indioate that the Court has diceeted 
judioial attention to the oaae of each aooased. 

The Appellate Oonrt's jadgment cannot be read in oonneotion wlthi and ae 
eapplementary to, the judgment of the Court of first instance, but must be 
quite independent and etand by itself. 

[Ref : 7 M. Ii. T. 182 ; 37 Cal. 91 ; 49 I. O. 862 ; 52 I. 0. 421=20 Or. D. J. 645 ; Pol : 
29 1. 0. 8^6 ; 18 Cr. D J, 994=1 Pat. h, W. 678=42 I O. 722 ; 48 I. 0. 6l6aB7 
I,. W. 88=1919 M. W. N. 129 ; Rol : 76 I. O. l77=25-Ot. h. J. 113 ;] 

The pebibioners, ben in nnmber, bogebher wibh seven others, were 
charged wibh bad livelihood, under s. 110 o£ the Criminal Procedure Code, 
before Jogendra Nath Chuokerbubby a Depuby Magistrate of Midnapore. 
The petitioners were direobed by his order, dated the 17th June l907i to 
execute bonds of Rs. 100 each, wibh two sureties in the same amount, to 
be of good behaviour for one year, and the other seven were required to 
execute similar bonds to be of good behaviour for two years. 

The petitioners appealed bo the District Magistrate who upheld the 
order of the Orsb Court in the following terms ; — 

**In this case ssventesn psrsons have been ordered to find security to bo of good 
behaviour, seven of them for two years, and the ten appellants for one year. The case 
as far as the former seven are oonoerned, was sent up to the Sessions Judge, and he 
has confirmed the order. Now the other ten prefer this appeal to me. 

*‘The main grounds taken before me are thatithe accused have beeu prejudiced by 
a joint trial, that tbe case was instituted partly because of failure to detect the Atra 
daooity case, and mainly because of a petition put in against tbe Police Inspector who 
supervised the inquiry in this case, charging him with assault, [1393 oppression, &o. 
it is also urged that the evidence is the outcome of party feeling. 

**The trying Magistrate has made a very careful record of the evidence and 
written a well considered judgment. There is a mass of evidence on the record to 
show that all these aooased form a gang and are supported by one Nilkamal, a 
wealthy man, whom they consult and visit. This being the case, it is cleat that 
resorting with men of bad character, old convicts, is an integral portion of the 
charge and they are no more prejudioed by that than they are by being charged 
separately with bad livelihood. 

‘^Admittedly, the police took up this case after their failure to detect the daooity 
case, but there were indications in that case that it was the work of this gang, and 
their action was, therefore, proper. That this case was the outcome of the Inspeotoc's 
revenge is absurd, unless it be believed that the Inspector also managed to get over 
sixty other witnesses to support his animosity, and these were witnesses from some 
eighteen different villages* 

“As to the party feeling, there seems to have been some feeling between Hindus 
and Mussalmans regarding water-supply, but the accused were both Hindus and 
Mnssalmans, as also the witnesses. 

“I consider the order to find security justified, and reject the appeal. Appellants 
will be committed to jail in default of finding seoueity." 


■ Griminal Revision, No. 1079 of 1907, against the order of D. Weston, District 
Magistrate of Midnapore, dated July 8,1907. 


VI.] 


APUBBA SBIBHBA B08B «. BUPBBOB 


86 Gal. lil 


igoi 

BBP. 27. 


OBllflNAD 

BBVIBION. 


0. W M. i8« 
Gl. L.J. 
§27. 


Babu Dasharaihi Sanyal, for bbe pebibloners. The judgmenb of 
the Appellabe Goarb is nob in aooordanoe wibb law. Seobion 424 
of bbe Oiiminal Prooedare Code, read wibb s. 367» lays down wbab bbe 
Appellabe Oourb's judgmenb should oonfaain. The Disbriob Magisbrabo has 
nob referred bo a single aooused by name, and bhere is nobbing in bbe 
judgmenb to show bhab he oonsidered bbe case againsb eaoh aoorised d5^1jB»12 
separabely* or wbab bhe evidence againsb eaoh aooused was. 

CaspBRSZ and OhittT JJ. This ia a Rule on bhe Disbriob Magis- 
brabe of Midnapore bo show cause why he should nob be direobed bo re-bear 
bhe appeal in the mabber of bhe seouriby demanded from bhe pebibioners bo 
be of good behaviour, and bo consider bhe case of eaoh pebibioner on bbe 
evidence on bhe record. 

The appellabe judgmenb of bhe learned Dlsbriob Magisbrabe is nob in 
compliance with bbe law and bbe aubboribies on bbe subjeob. Se was 
dealing with bbe case of seventeen persons and bhe evidence of seventy 
witnesses for bhe prosecution and fifty four for bhe defence. This mass of 
evidence he disposes of in, wbab wa may call, a very sbereobyped manner. 

The name of nob [140] one of bhe aooused, and bhe name of nob one 
single witness, appear in bbe judgmenb of bhe learned District Magistrate. 

We have nob the slightest doubt, as ha mentions in his explanation, that 
he made notes for his guidance, with reference bo eaoh of the aooused. as 
bo what bhe witnesses againsb him said and what bhe witnesses in favour 
of him said, and bhab before writing his judgmenb he oonsidered the evl- 
denoe agamsb eaoh man. Bub this cannot be considered sufficient It 
must appear, on bhe face of the judgment, that the case of eaoh aooused 
has been taken into oonsiderabion, and reasons should be given, as far as 
may be necessary, bo show bhab bhe Appellate Oourt has devoted judicial 
attention bo the oase of eaoh aooused. The necessity is bhe greater when, 
ae in bhe presenfa insbanoe, a very large number of persons was jointly 
proceeded againsb and d:fc?tcd bo furnish seouriby for good behaviour. We 
are unable to aooepb bh explanation that bhe appellate judgmenb may be 
read in oonneotion with, and as supplementary bo, bbe judgment of bhe 
Court of first insbanoe. The appellate judgment musb be quite indepen¬ 
dent and stand by itself. ^ * l- -o i 

The only order, therefore, that we oan pass in bhe matter of this Rule 

is bhab bhe District Magistrate do re-hear the appeal, and consider bhe 
case of eaoh petitioner on bhe evidence on bhe record. The Rule is ac¬ 
cordingly made absolute. ^ . 

Pending bhe re-hearing of bhe appeal by bhe District Magistrate, bhe 

pebibioners will be released on bail bo his sabisfaobion. 

Buie absolute. 


Si 0.141 (=7 0. Cl. j. 49 = 7 Or. L. J. 10=2 M. L. T. BOO). 

[141] ORIMINAIi REVISION. 

Before Mr. Justice Caspersz and Ur. Justice Chitty. 

Apubba Krishna Bobb v. Emperor.* 

[12bh November, 1907.] 

dedition^Oovemment auihoriiy for proBecution-^Sufficiency of 

—Regularity of proeeedingt—Criminal Procedure Code {Act V of 1898) $ a. 4(/>). 19b , 

• Oriminal Reviaion No. 1176 of 1907 against the ocdef of D. H. Kiogsford, Oliie‘ 
PiMidanoy Magiitiata of Oaloatta, datad Bept. 39, 1907. 
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200—Pwswmpiion o/ regularity of offioial aeU^SPidenoe Act (I of 1872) «. 114— 
Re-pubUcation of seditious article^^Penal Code {Act XLV of 1860) as. 1244, 499, 
Bmeeption (4)— Printer, Uahility of—Act XXV o/1867, a. 7. 

Orders under a. 196 of the Ociminal Prooedure Oode should be expressed with, 
suffioient partioularity and with strict adherence to the languai^e of the seotion. 
But the real question Jin such oases is whether the prosecution was instituted 
under the authority of Government- 

An order purported to accord sanction to prosecute the editor, manager and 
the printer of a newspaper under s. 124A of the Indian Penal Oode without 
specifying their names, and containing a misdescription of the seditious article. 
A police officer received it from the Oommissioner of Police, and under his 
directions applied for and obtained warrants from the Ohief Presidency Magis¬ 
trate against the accused. He was examined by the Magistrate, but not on 
oath, and his deposition was not recorded. On the day of the trial the same 
police officer filed an amended order under s. 196 of the Qriminal Prooedure 
Oode correcting the error in the^ame of the article in the previous orders : 

Held, (i) that the prosecution was regularly instituted. 

Queen Empress v. Bal Qangadhar Tilak (1) referred to. 

Kali Kinkar Sett v. Nriiya Qopal Roy (2) and Reg. v. Judd {8) distinguished. 


(ii) that the order under s. 196 of the Ociminal Procedure Oode was not a 
** complaint *' within a. 4^h), but that the application of the police officer for 
warrants in respect of an offence under section 124 A of the Indian Penal Oode, 
coupled, with his oral allegations, though not made on oath nor recorded, 
amounted to a ** complaint." 

Queen‘Empre8S v- Sham Lalhi^) followed. 

(lit) That the presumption under a. 114 of the Evidence Act supplied any 
omissions either as to the method of the communication of the order to the 
prosecuting officer, or in the order-sheet of the Magistrate. 

fiv’ That the article in question was incompatible with the continuance of 
the Government established by law, and was seditious, ft is the duty of every 
citizen to support the Government established by law, and to express with 

moderation any disapprobation be may feel of its acts and measures. 

fv) That the re-publication of seditious articles from another newspaper, 
one of which only was filed as an exhibit by the prosecution and used in the 
case against the editor of that paper on bis trial for sedition, was not a report 
of the proceedings of a Court of justice, and was not jnstifiahle under the oir- 
oamstanoes. 

(vi> That the presumption contained in s. 7 of Act XXV of 1867, in the 
absence of evidence to the contrary, rendered the printer liable for s^itious 
matters published In his paper. 

CDlet. 71 1. 0. 289=36 0. W. N. 878=86 O. D. J. 180=60 Oal. 185 ; Pol. 87 Cal* 467 ; 
98 Cal. 263 ; Ref. 32 Mad. 8.] 

The peWhioner was hho priDber of the ** Bande Matararrit” a daily 
newspaper published in Caloubta. He was pub on trial before the Ohief 
Presidency Magistrate, with the alleged editor and the manager of the 
paper, for having published in the town edition of the 27bh June 1907 and 
the dak edition of the nezb day an unsigned letter addressed bo the editor 
entitled‘'Politics for Indians." the material portions of which were as 
follows : — 

"Methinks the time is approaching when the world will refuse to believe that the 
same race of Englishmen wore instrumental In the abolition of the slave trade . • • 

Mr. Morley has said that we cannot work the machinery of our Government for a 
week it England generously walks out of out country. While this supposition is not 
conceivable, did it not strike Mr. Morley that if, instead of walking out, the English 
were by force driven out of India, the Government will go on perhaps better than 
before, for the simple reason that the exercise of power and organization necessary to 
drive out so organized an enemy will, in the struggle that would ensue, teach us to 


(1) (1897) 1. ti. B. 22 Bom. 113. 
(9) (1904) I. Ii B. 82 Oal. 469. 


(3) (1888) 87 W. R. 149. 

<41 (1887) I. Ij. B. 14 Cal. 707. 
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manage oat own affairs enffioiently well 7 The GoTerament is fast becoming a 1907 
Qo 7 ernm*’nt of the evil gent's “ oppreasive ae the most oppressive form of barbarian ^ 0 v. ig, 
deepotiam/' ;et strong with all the strength of organization and the sinews of war. if 
not with all the strength of oivilisation. It was the same evil genii which a year ago (j^^iuiNAB 
tried the trick of decoying school-boys as a warning to refrain from the^ practice of BBVlBlOlf. 
boycott. It was the same evil genii who destroyed Hinda images and ravished Hindu _ 
women at Jaroalp'ir and Mymonsingh to strike terror into the hearts of those who q 141=7 
advocated the use of oonntry-made goods. It was the same evil genii who are now ^ 

terrorizing the advocates engaged in defending the accused at Bawalpmai....^ 7 Cr. L* J. 10 

spectacle of a merchant sovereign is eo demoralising, so opposed to all oriental ^2 IL. L. T* 
notions of sovereignty, and so subversive of justice, the scales of which the soverei^ 
is expeo ed to bold evenly between the me’obant and the non-merchant, between the 
white and the black, that it is high time for the Indian Government.... to calmly 

look on the heavy exports of grain from the country, exposing the chiUten of the 
soil to an eternal state of chronic starvation. We have beard of the Mahomedan 
mandate of the sword or the Koran. Perhaps some day the fiat will go out that 
British goods or the sword ate the only two alternatives between which we have got 

to choose," 

[143] The three aoou^ed were also charged with having re-produced 
in the issue of the 266h July 1907 of the same paper the official transla¬ 
tions of certain seditious articles which had originally appeared in 
'*Jugantar,"' This re-publication was headed " Tbe -iugantar case. The 
articles on which action was taken." It appeared that translations of all 
the Fediliious articles ^hioh had appeared in the Juga^niat made by 
the Bengali Translator to Government lor the prosecution ol the editor 
had been given to the defence pleader, but the proseoution only elected 
toprooaai on one of the artiotes which alone was exhibited in the ease. 

By a notification, dated the 3rd June 1907. which appeared in the 
Gazette of Ind,a of the 8th June 1907. at p. 443, the Vioeroy-in-Counoil 
empowered Iliooal Governments to institute prooeediogs for seditioot in 
consultation with their legal advisers, in all oases where the law had been 
wilfuly infringed, 

On the SOtJh July 1907 two orders unders s, 196 of the Criminal 


Procedure Code were issued in these terms 


** The Banotion of OovernmeDt in hereby aocordea to the prosecution. U“3et 

a. 124A of the I P. a , of the editor of tbe “ Bande Mataram in^^i •• 

liBhiDg in the dak edition of tbe 28th June a letter entitled India for the Indiana 

the oontenta of which are fieditioua- 


« A /*1 awfn 


Chief Secy, to the Oovt. of Bengal. 


“ The sanction of Government is hereby eoootded to the prosecution undea 
«.124A ol the 1. P. O., ol the editor ol the “Boede Mataram lor te-pabl..b,ng in hi« 
ixceol tho 2 Rth Jcly oettain seditious articles that 

••jujanlor.” and lot one ol which the dispelling ol tear) the editor ol that paper has 
been already prosecuted and convicted. ^ ^ GAIT 


Chief Secu. to the Oovt, of Bengal. 


• i 


On the same day Superintendent Ellis, of the Detective Department, 
applied to the Chief Presidency Magistrate fora warrant against the 
alleged editor of the "Banie Walaram." Arabindo Ghose, under the verbal 
directions of the Commissioner of Police, in theso terms; » 


‘•Emperor v. Arabind') Qhoae. ^ 

In tbe above cape I beg to apply for a warrant ol arrest agaioat the aoooee 
above nan ed. charged under b. 124A of the Indian Penal Code. 


The 30th July 1907. 


M. B. BLIiIB, 


Superintendent„C. C.J D.*' 
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[1 li} Oa the 6fah Augu<^t saeobions were granted against the manager 
and the printer of the ** Bande Maiararn** in the same terms as lathe 
ease of the editor, as set oat above, and related to the same pablioatioas, 
and Superintendent Kilis made an application to tpe Chief Presidaa 07 
Magistrate, on the I7fth instant, against them as follows: — 

Kiog-Emperor v. (1) Aiabiodo Gbosa, (2) Hameadeo Prosad Bagoht, (3) ^patba 
Kumar Pose. 

Charges under s. ol the Indian Penal Code. 

(1) Printing and ptibli<«htQg in the ** Btnde Udataram** ot‘23tbJane last an 
article headed India for the Indians " 


(2; Printing and publishing in the ** Bande M>ttaram** ot 33th July lastoertain 
seditious actioles which originally ajpaared in the ** JugaAtar.” 

Prays for warrants of arrest against Nos. 3 and 3 on the above charges. Govern* 
ment sanctions enclosed. 

(6d.) M. B. Et<r,TS« 
Superintendent^ O. C7. I. D ** 


Warrants were granted against the three accased on the 30bb July 
and l7tb August, raspeotively, as applied for. It appears that Superin¬ 
tendent l^llis was examined by the Magistrate on both occasions, but not 
on oath, aod his depositions were not recorded. 

The case against the accused was taken np on the 26bh August, when 
an amended Government sanction, dated the 23rd instant, was filed by 
Superintendent ^Elliis; the previous sanctions of the 30th July and 6th 
August having misdescribed the article as *' India for Indians ” instead of 
*' Politics for Indians.” It was as follows :— 


**GoveramQQt of Bengal. 


The aaocbion of Governoieat is heroby accorded to the proaeoutioQ. aixder a. 134^ 
of the 1. P O. o! the editor, manager, pcinter and publnher of the Bands Mdta^ 
ram," newsipaper. for the publication of an article entitled ‘’Politics for Indiaue" in 
the dak edition ot the 28bh June, and the oorredpanding town edition. 


Copy forwarded to 
guidance. 


the Oommisaioner ot Police, Calcutta, for information and 

E. A. GAIT, 


O/fg. Secy, to the Govt, of Bengal" 


Bengal Government Oamp, 

The August 1907. 

The trial against the accused then proceeded, and ended on the 23rd 
September in the acquittal of the editor and the [149] manager, and 
the conviction of the petitioner who was sentenced bo three months' 
rigorous imprisonment. He then moved the High Court and obtained the 
present) Buie, the grounds of which are set forth in the judgment of the 
High Court. 

Mr A. N. Chotvdhiirt/, Babu (Magendra Kumar Boss and Baba Mon- 
moiho Mukerjee with him), for the petitioner. The sanctions uader s. 196 
of the Code are bad as being vague and indefinite : Queen’Empreat v. Bal 
Qangadhar Tilak {i). The name of the authorized oomplainanb should 
have been mentioned in it. There is nothing to show that Superintendent 
Ellis had authority to complain : see Baperam Surma v. Qouri Nath 
DuU (2). The accused should have been named: Beg, v. Judd (3). Then 
sanction was originally given in respect of the article entitled : “ India 

for Indians.” and not for "Politios for Indians,” which was the subject of 
the charge. The sanotiou should have been signed by the Lieutenant- 
Governor. There was no complaint by Ellis, but only an application for 


(X (1897) l. L. B. 22 Bom. 112. 
(2) (1892) I. L B. 20 Oal 474, 476. 




(ft) (1838) 37 W. B. 143. 
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a warrant. The order or sanction under s. 196 is not a complaint- There igo? 
is nothing to show that Superintendent Ellis was examined as required Nov, la. 
by law. There is no evidence of his authority to complain : see Kalt 
Kinkar Seti v. l^ritya Oopd Boy (1). These arguments apply to grounds ^kvibiON. 
Nos. 1—3 of the Rule. As to the fourth ground, the bad sanctions could — 
not he validated afterwards. The next ground is already covered by 85 C. 141^ 
arguments. As to the eixth ground, the article 1“^ ^®diMous. Then 
the re-publication is justified by Exception U) to s. 499 of the Penal Code. jl u t. 
The last grounds ate that the printer was imperfectly acquainted with 600. 
English, and that he is not liable as a mere printer. 

Mr. Bagram (instrnobad by Mr. Hume), for the Crown. The order is 
not defective. Section 1«6 does not contemplate a sanation as s. 195 does. 

The only question is whether tbo orders in the ease amounted to a giving ol 
authority to complain within the terms of s. 196. It the Court is satisfied 
that it was, nothing more is required. The gigoature of the Lieutenant- 
Governor is not neoessaiy, nor need the acoused be named; see s. lao w, 

[1461 and the definition of “ oomplaint." which shows that it oan be 
brought even against an unknown parson. The section does not 
the name of the oomplainant to be specified. The ease of Kah K.nkar 
Sett V. Nritya Qopal Boy (D is distinguishable. The 

rintendent Ellis for warrants, oonpled with his oral ^legations tim 
orders of Government, constitute a oomplaint : Queen-Empress v. i*™*!”* 

Lall m, Jogendra Hath Mookerjee v. Emp ror ‘““I 

the eiamination of the oomplainant not being recorded, does 
that there was no examination. The omission to examine the oomplainant 
is only an irregularity ; Queen- Empress v. Monu (i) The 
the first orders of the seditious article as India for 

iudloe the aooused, as ho knew which artiola was meant. The signature 

of the Chief Secretary to the Government of Bengal raises a presumpt on 

that the authority of the Lieutenant-Governor was given ; J®® = “4 or 

the Evidenoe Aott. The section does not require the 

writing or in any particular form, or to be signed by any P®'‘’®"'®; P7;°“ 

or to be addressed to any particular complainant; 

description of the seditions article. As to the 

Jugantar, s. 499 of the Indian Penal Coda relates to defamation, bub not 
trsedition. Seotion 7 of Act XXV of 1867 makes the printer facie 

liable for everything in bbe paper. He has not disoharged the onus 

imposed on him under tho section. 

CaspeesZ AND CUITTT. JJ. ThU is a Rule calling ‘^®fh.ef 
Presidency Magistrate. Calcutta, to show causa why the 
sentenoa passed on the petitioner should nob be set ®®’ ®' 

Judges wbo granted the Buie did not restrict its operation in ““V «®y- 
■We are. therefore, in a pesition to deal with all the grounds upon which 

the petitioner based his applioation ; and. in view both of ''b® 

and the oonnaotion. one witb another, of the questions raised for our 

oonsideiation. the course adopted has been the mo-t convenient one. 

[147] The petitioner, Apurba Krishna Boee, was the prmtar of a 

daily newspaper called the “ Bande Malar am P“bl’s and 

he was recorded as such under the provisions of Piintung j 
Newspapers Act ^XXV of 1867). He was arrested on a warrant issued oy 
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Ihe Chief Presidenoy Magisbrabe on the allegation that he had oommltbed 
the ofienoe of sedition punishable by seobion 124A of bhe Indian Penal 
Code. The following paragraphs of the applioation reoita the facts whioh 
are nob in controversy; — 

That your petibioner was pub upon his trial before the Chief Presi¬ 
denoy Magistrate of Galoubta, along with the alleged editor and febe manager 
of the paper, for having published in the town edition of the 27th June 
1907, and the corresponding dak edition, of the ” Bande Matram ” a 
letter headed ''Politics for Indians," and a copy of the official Translator's 
translation of the articles for which the editor of the ^'Jugantati* a weekly 
paper, had been found guilty of sedition and convicted under section 124A. 

" That at the trial three notes purporting to be signed by the Chief 
Secretary to the Government of Bengal were put in, so far as regards your 
petitioner, as the sanobion for bis prosecution. True copies of these are 
herewith attached and marked A, B and C. 

“ That evidence was gone into, and eventually, on the 23rd September 
1907, the learned Chief Presidenoy Magistrate delivered his judgment 
acquitting the alleged editor and managar, but oonvioting your petitioner 
under flection 124A of the Indian Penal Code and sentencing him to 
undergo rigorous imprisonment for three months." 


The further particulars, so far as they need be mentioned, and as we 
gather them from the record, are these. The earlier sanctions of the 
Government of Bengal, bearing date the 6tih Aup^ust 1907, ware filed in 
the Court of the Chief- Presidency Magistrate on the l7bh idem by 
Superintendent Bills, of the Detective Department, who applied for a war¬ 
rant of arrest against the printer, by name Apurba Krishna Bose, of the 
" Bo^ncLe Matramt' on a two-fold charge of sedition, namely, for printing 
an article beaded "India for the Indians," and for re-printing certain sed^ 
biouB articles whioh originally appeared in another newspaper called [148J 
the "Jtififciwiar," and In respect of one of which articles the 
editor of the “ Juganiar " had been already convicted. In pursuance 
of the warrant issued the petitioner was arrested on the 21st 
August, and the trial began on the 26th. The accused were 
charged on the 4th September, and the pebitioaer was convicted on 
the 23rd. Meanwhile, on the 26bh August, the^ description of 
the article "India for the Indians" had been corrected bo “Politics for Indi¬ 
ans" by means of a third sanction of the Government of Bengal filed on that 
date. AH the sanctions were forwarded through the Commissioner of Police 
Calcutta, for whose "information and guidance" they were sent by Mr, 
B. A, Gait, Officiating Chief S>eorebaTy to the Government of Bengal, the 
ofiScer who had signed the sanction-. The wording of these three sanctions 
is;—" The sanction of Government is hereby accorded to the proseoution 
under section 124A of the Indian Penal Coda of the .... Printer 

.of the "Bandfl Mataram" neswpaper," and so forth. No name 

was Inserted in any of the sanctions, but this omission was supplied by 
Superintendent Ellis on his application for warrants dated the 17th 
August. In his deposition, given on the 26bh August, Superintendent 
Ellis said :—"This, shown bo me, is the body warrant for the arrest of the 
accused Apurba. On the 18th August, I endorsee! it for execution to 
Inspector Lahiri. Applications for both these warrants were made after 
receipt of sanction, and on or about the 17tth August," The Sup’OTlntan- 
dent had previously said that ha had received the sanctions signed by the 
Chief Secretary to the Government of Bengal. He also stated In cross- 
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examinafcion;—"I am in charge oi this case. I am aobing under the direo- 

bions of the Oommissioner of Police. I received verbal insbraobions from Nov. 12. 

bhe Commissioner of Police, bub no wribfcen inshruobions, I obtained - 

a body warrant. The application for warrant contained no statements, 
nor did I make any verbal etatement on oath. I proceeded against Apurba — 
on the basis of the declaration made by him. I knew of that declaration 38 0 . in =7 
when I applied for the warrant. I believe, however, that there was some 

additional evidence known to bhe Police.*' ^ 3*^11 *L *T 

On these facts, the learned counsel for the petitioner has advanced 3^0 * 

ten contentions, with which we shall deal sermttm. 

[149] It is first urged that the trial of the petitioner was wholly bad, 
as there was no proper sanction for his prosecution as required by sec¬ 
tion 196 of the Criminal Procedure Code. 

Seobion 196 of the Code enacts that “no Court shall bake cognizance 
of any offenoo punishable under Chapter VI of the Indian Penal Code 
(except section 197), or punishable under section 108A, or section 153A, 
or section 294A, or section 605 of bhe same Code, unless upon complaint 
made by order of, or under authority from, the Govarnor-GenOTal in 
Council, the Local Government, or some officer empowered by the Gover¬ 
nor-General in Council in this behalf." The section does not use the 
word tanohon. It contemplates a complaint made by order of. or under 
authority from, the Local Government. The Code difierentiates between 
sanctions and oomplaiots, as, for example, in section 195. The so-called 
sanctions signed by Mr. Gait were not expressed in exact language, but we 
do not think boat the prosecution of the petitioner was bad for want of 
proper sanction. He was duly proceeded against, if the provisions of 

section 196 were substantially complied with. ^ 

The section was construed by bhe Bombay High Court m Queen- 
Empress v. Bat Gangadhar 'Ttlah (1). In that case the sanction, to use 
the convenient word, was expressed m general terms, and did not even 
specify bhe seditious articles. Nevertheless, the Court held that the effect 
of no such specification being ma-le is to give him loomplainant) the widest 
latitude in selecting the matter to be complained of." We entirely agree 
with Straohey, J., that orders under section 196 should be expressed with 
sufficient particularity and. wo may add. with strict adherence J^e 
language of the section. But the real question in suoh a case is whet^r 
the prosecution was instituted under bhe authority of Government. To 
quote the judgment of the Full Bench, There is no speoia mo a i 
down in the Code whereby the order or sanction of Govarnm^ 
be conveyed to bhe officer who pubs the law in motion. In t i 0 
the prosecution was conducted by tne Government solicitor. It was ns 1 u* 
ted by bhe Oriental translator to Government, and he produced the written 
[ISO] order of Government to institute the complaint, ’ The prosecution 
of the petitioner was, mutatis mutundist even more regular than t e pro¬ 
secution of Tilak. , a • I t 

But bhe learned oounsel has called our attention to a decision of 

Pratt and Handley JJ., in the case of Kali Kinkar Sett v. NrUya Qopal 
Bov (9). where a Division Bench of this Court roled that a Presid^oy 
Magistrate is not excused by section 900, clause ( 6 ), of the Criminal Pro¬ 
cedure Code, from the necessity of placing on record the necessary 
evidence of the actual complainant's authority as delegated by the person 
bo whom sanction was actually granted to prose cute oertaia persons under 

(X) (1897) I. D. B 92 BooTTu! U901) I. ti. R. 92 Oal- 469. 
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seobion 193 of the Indian Penal Oo^e. We bbink bhab case is olsarly 
disbinguishabie from bbe presenbj beoause in bbe absenoe of proof of 
delegation bbe aotaal oomplainanb bad no locus standi^ and his oomplainb 
might have been negatived by the real oomplainanb coming forward and 
exercising bis own discretion not to proceed in the matter. No snob 
considerations can aff ect the present case. We may notice in this oonne*o- 
tioD the !EjQglisb case of Regina v. Judd (1). The learned ooansel has 
argued, on the authority of the observabions of Lord Coleridge. O. J., bhab 
the petitioner’s name should have been mentioned and specified by 
Government, and that the fiat, or order, or sanction initiating his prosecu¬ 
tion being defective, in that it merely described him as the printer of the 
*^Bande Mataram,** the conviction of the petitioner should be quashed. 
We think it Fuffioienb to say that Regina v. Judd (1) proceeded on a con¬ 
struction of the English Newspaper Libel Act, and that the law we 
administer in this country is contained in the Coda of Criminal Procedure. 
We have to oonstroe section 196 of that Code, the terms of which are 
very different from the English Statute. The petitioner here was indicated 
from the first. His name was supplied when it was required, at the 
commencement of the Police Court Proceedings. 

The-next Gontention is that the sanctions or notes by Mr. Gait were 
not really “ complaint^ ” within the meaning of section 4 (fc) of the Code. 
With this we entirely agree. The sanctions were the order or authority 
by which the prosecution [15l] was starbed. The complaint, if any.^was 
made by Superintendent Ellis. The definition of "complaint” la the 
allegation made orally or in writing to a Magistrate, with a view to his 
taking action." Now, the petitioner himself has admitted in the second 
paragraph of his application that he was arrested on the MegaUontho^ 
he had committed an offence under seobion 124A., I. P. C. The facts 
which we have recited in the earlier part of this judgment can bear no 

other construction than that Superintendent Ellis made oral allegations 

against the petitioner. It was not necessary that those alleg^ions should 
be on oath, or bhab they should be reduced to writing. We desire to 
affirm the rule laid down m Queen-Empress v. Sham hall (2) where an 
annUoation by a complainant bo have bis witnesses summoned and the 
case tried was regarded as a "complaint." The same rule has been follow¬ 
ed in later decisions of this Court. We, therefore, think that the appli¬ 
cation of Superintendent Ellis, coupled with his oral allegations, though 
the latter were nob on oath, nor reduced to writing, amounted to a oom¬ 
plainb" within the moaning of section 196, 

It was argued that because there is no record of Superintendent 
Ellis’ examination, he must be taken bo have not been examined. It is, 
however, clear, from the proceedings and Superintendent Ellis* subse- 
Quenb examination iu Court, that he was examined by the Magistrate at 
the time that he applied for the warrant, though that examination was nob 

this oonneobton we should notice a subsidiary argument of the 
learned Counsel. He urges that bbe sanotion of Government was sano- 
tion given in the abstract which, to use the words of Pigot and HiU. 
in Bap^am Surma v. Qouri Nath Dutt f3), ** may float about the world 
like a bit of thistledown until it comes in oontaob with some possible 
proseontor ” But can it be said that Mr. Gait dispersed these sanctions 


(1) (lfi88) 97 W. B. 148. 

(S) (1887) 1 . !<. B. 14 Gal. 707. 


(3; (1892) 1. Ij. BL.^ Gal. 474 
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in empity air, and lihab Snperlntieadeali Ellis intieroeplied them and used 
bbem for proseoubing bhe prinber of bhe " Banc^e Mataram'*? Can ib 
be said bbab bhe Commissioner of Police and bhe Sbanding Oounsel bo 
bbe Governmanb of India abebbed an unwarranbable and illegal aobion 
[i&23 on bbe parb of Superiadendenb Ellis ? We bhink nob. lb musb be 
presumed bbab all official aobs have been regularly performed, and bhe 
presumpbion of seobion 114 of bhe Indian Evidanoa Aob amply supplies 
any omission, either as to bhe mebhod of oommunioabion of bbe sanobion 
to Soperinbendenb Ellis, or in bhe order sheeb of bhe Chief Presidency 
Magisbrabe. Moreover, bhe faobs sbabed by the petitioner in his own appU- 
oabion olearly indioabe that he was pub npon bis brial in eonsequenoe of 
bhe sanobicns granted by Government. 

There is another subsidiary oonbenbion on this parb of the ease, and 
that is that the Lieutenant-Governor should have personally signed bhe 
sanations under seobion 196. The oonbenbion appears bo us puerile. Al¬ 
though bhe expression*'Looal Government*'means bhe Lieutenant-Governor, 
bhe Head of the Exeoubive Government musb neoessarily, and ordinarily 
does, aob and oommunioabe his orders through his aooradibed and gasebbed 
offioers. 

lb is oonbended, thirdly, that even if Mr. Gait’s notes or sanctions be 
held bo be "oomplainbs,” bhe Magistrate should have examined the oom- 
plainanb (Mr. Gait or Superintendent Ellis) as required by law, before 
issuing process against bhe pebibioner. The argument musb fail by reason 
of the observations we have already made. We do nob regard these sano- 
bions as "complaints’* ; they merely authorized Superinbenienb Ellis to 
make bbe complaint which we have found bbab he did make. 

The fourth oonbenbion is that Exhibits 3 and 4 wore wrongly consi¬ 
dered bo be supplementary complaints, and that bhe pebibioner could nob 
be properly tried on them after they had been placed before the Courb. 
This oonbentioa refers bo bhe oorreotion of bhe name of dho arfaiole headed 
“PolibioT for Indians," The first oibation of bhe article, viz., India for 
bhe Indians," was merely a misdesoripbiou. There was no such arbtole in 
bhe "Banda Mataram" of the date indicated, bub there was an article, or 
letter, headed "Polibios for Indians," and bhe trial commenced, proceeded, 
and ended in respect of thab article. The pebibioner was in no way pre¬ 
judiced, as he knew what case he had bo meet. The defeofa, if any, is 
ouied by bhe provisions of seobion 537 of the Criminal Procedure Code. 

[153] The next ground taken is thab bhe Magistrate acted illegally 
in prooeeding with bhe trial of the petitioner when he found thab there 
was no authority for proceeding with bhe brial. As to this, wo do nob 
desire bo add anything bo what we have already said, because, in our 
opinion, there was no real irregularity depriving the Chief Presidency 
Magistrate of his jurisdiction over the pebibioner. 

We pass now to a consideration of the sixth plea bbab bhe article 
" Polibios for Indians " is nob in any way sedibious. We have read bbab 
arbiole with abbentlon and, we may say, with indulgence, and we find ib 
impossible to regard ib oiberwise than as sedibious. The definition of 
sedition given In seobion 124A of bbe Indian Penal Code contemplates 
hatred or oontemvt or diaaffeoiion towards His Majesty or the Government 
established by law in Bribiib ladia. and this apart from any intention of 
the offender. The article is in the form of an unsigned letter, bub ib does 
nob appear in bhe correspondence columns. There is no heading or foot¬ 
note that bhe editor does nob' aooepbj responsibility for bhe opinions 
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expressed in the lebter. The aotnments in the lebfaer are inaompabible 
with the oontinuanoe of the Government established by law. Beading 
the artiole, as we have read it. for the hrst time, we think the oommentB 
on the slave trade, the evil genii, and the alternatives of British goods or 
the sword, and the referenoe bo His Majesty, the King-Emperor, and the 
bone, generally, of the produotion, are not within the Explanations to 
section 124A. Such writings are oalonlated to bring the Government 
into hatred and contempt. It may be said that these are words of emo¬ 
tional exaggeration. It may be said that “ Politics for Indians " was based 
on imperfect telegraphic intelligence. But the duty of every citizen is 
to support the Government established by law, and to express with 
moderation any disapprobation he may feel of the acts and measures of 
that Government, if tbe article were near the line demarcating legith 
mate comment from seditious utterance, we might feel disposed to give 
the petitioner the benefit of tbe doubt, but in our opinion no such reason¬ 
able doubt exists. 

The seventh contention refers to the re-printing 'of the official trans¬ 
lations of the **Jugantar* arbioles, and it is urged the [134] re-publication 
was one made bona fide of the proceedings of a Court of Justice. The 
protection afforded by tbe fourth Exception to section 499 of the Indian 
Penal Code is invoked. That Exception provides that it is not defamation 
to publish a substantially true report of the proceedings of a Court of 
Justice. But did the “ Jugantar" articles form part of the proceedings of 
a Court of Justice ? They did not. The conviction for sedition in the 
“Jupanfor” case was based on one article only. The prosecution intend¬ 
ed to rely in support of their case upon other articles published in that 
paper. These other articles were translated and oorntnunioated to the 
aoau<=ed (or his sola benefit. They were, however, never used, and were 
never brought upon, or formed part of the record in the "Jugantat" case. 
There was, therefore, no excuse for the wholesale publioatiou in tha 
*'Bande Mataram'* of tbe'^e translations, and the head-note is inaoourafie 
and misleading. The publication cannot, therefore, be justified on tha 
ground put forward by the petitioner. It.was not indeed it could not he, 
contended that bbe^e articles were not seditious. In a question of this 
kind we have to take into consideration the state of tbe country and the 
object with which the re-publication was made. It is admitted that the 
country was at the time in a state of unrest. That being so. it was mis¬ 
chievous to add fuel bo the flame of disquiet. There is no reason to be¬ 
lieve, and we have not been told that the **Jugantar'* articles were ooui- 
munioated to the readers of “ Bande Mataram** for any useful or proper 
purpose. Tbe communication of seditious articles to another, and pos¬ 
sibly larger, and certainly more educated, class of readers tended to 
increase and continue tbe mischief which bad been checked by the orimi- 
'al prosecution of the ‘*Jugantar" Tha dissemination of temptation is 
not excusable on any principle with which we are conversant. 

The eighth contention is that the petitioner is imperfectly acquaint¬ 
ed with the English language, and that he merely acted under orders. We 
shall consider this matter when we come to the question of sentence. 

Ninthly, it is argued that tbe petitioner merely subscribed to tbe de¬ 
claration required by the Printing Presses and Newspapers Act (XXV of 
1867), and that, in the absence of evidence to show [135] that he was 
oognixant of what he was printing and publishing, ha cannot be liable for 
tbe publication of the "Bande Mataram" This oontontion cannot prevail 
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in view o{ the legal pre^ampliton embo'^ted in seoliton 7 of tihe Aofi. and in 
thfl absence of any evidenoa to the oonfirary. The learned oonn^^el has 
oalled onr aObentton fio the diversttiy of the proviMons oonbained in Aot 
XXV of 1867» And we are disposed to agree with him that forty years ago 
it was never anticipated that a mere priTiter would be punished* with the 
aid of the Act, for the publication of seditious matt<^r. It is unfortunate 85 0.141=7 
that the person or persons really responsible for these seditious utterances C* l-* *9= 

remain undetected. But our duty is to applv the law. It may be observ- — 2 *^|| if'-j ** 
ed that if* in oonsequenoe of the post of printer being found to be a 5 qo« * 
dangerous or invidious one, the real authors of sedition are unable to get 
their writings printed, the present law will iudireotly suooeed in obeoking 
sedition* though it is evident that if the law oaunot also reach the more 
guilty persons, It should be, and we have little doubt that it will be, 
amended. 


Lastly* on the question of sentence* we pointed out to Mr. Gbau« 
dhuri that section 1^4A provides the punishment of transportation for life 
or imprisonment for three years with 6ae. We agree with him that the 
petitioner should not be severely punished* but we oannot regard a sen¬ 
tence of three mouths' imprisonment as other than lenient. To reduce 
it any further would destroy the responsibility and the salutary dread of 
punishment which should be inculcated. The Rule is discharged.* 

Buie discharged. 


85 C. 186. 

[186] TESTAMENTARY JURISDICTION. 

Before Mr. Justice Ohitty. 

In the Goods of Manick Lal Sead.* 

[I8bh November, 1907.] 

Prebate, application for~^Offieial Trustee — Executor — Renunciation-^Hetraction— 
Probate and Adm»nt«Cra(ton Act (V of 1S81) s. 17. 

V7hare tbe Offioial Ttostae expressed hU ioteatiOQ of roaocDoing probate but 
sabseqaently letraoted 

Bold, that no formal renunoiatioa having been made, he was not precluded 
from applying for probate. 

In the Goods of Robert Morant (1) and Golap Sundari Dassi (9) followed. 

ffeld, also, that there was nothing under .the Official Trustee's Act which 
precluded tbe Official Trustee from being appointed an executor and acting as 
such. 

[Ref : &7 Oal. 387.3 

This was an application by the Official Trustee for Probate of the 
will of one Manik Lai Seal deceased upon the following facts :— 

Manik Lai Seal died on the 12th September 1907 leaving him surviv¬ 
ing his widow, Srimati Kumudini Dasi, and a minor son, Monohar Lai 
Seal. By his will the deceased desired that the Court of Wards should 
take charge of bis property, bat that should they fail to do so then the 
Official Tru^^tee was to manage the properties. Shortly after the death of 
Manick Lai Seal, the Administrator General applied for probate before 
Mr. Justice Ohitty, the Vacation Judge, as it was nob clear whether the 

* Te<^iamentary and Intestate Turisdiotion. 

(1) (1674) L. R. 3 P. & D. 161. (2) (1901) 5 C. W. N. (Notes) olv. 
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t907 Oourb of Wards would fialce oharga of tihe properliy, and ifc was doubtful 
N OV, 1 8. whether the Offioial Trustee would take over charge. 

TbbtAmbn- The Offioial Trustee who had expressed his intenllon of renounoing 
JUB 18 - probate, withdrew bis renunoiation on this applioation, and the matter 
Pi OTiO N. adjourned till after the vaoation, when the Oifioial Trustee brought 

85 0. 156. present applioatioo for probate. 

[157] Mr, Oraharrit for the Offioial Trustee. My applioation is for 
probate of the will of the deoeased Maniok Lai Seal. I understand the 
Court of Wards will not oppose. 

Mr, Sowton, Attorney for the Court of Warls. I do not oppose the 
applioation. 

Bahu Manohar Lall Seah Attorney for the Administrator General. 
My submission is that the Offioial Trustee having renounoed probate 
cannot aob as exeoubor : see section 17 of the Probate and Administration 
Act, and Ganjassar Koer v. The Collector of Patna fl). 

Mr. Chahravartii for Srimati Kumudini Dasi. I have hied a caveat, 

Mr. Graham. As regards renunciation, I submit, tbe following oases 
are in my favour : In the goods of Golap Sundari Dassi (2), In the Goods 
of Gills (3). In the Goods of Robert Morant (4); sea, also. Williams on 
Executors (10th edition) pp. 158, 169 ; and the Probate and Administra¬ 
tion Act (V of 1881) s. 17. 

Mr, Chakravarti. If the grant is to be made to the official Trustee, 
I will withdraw my caveat; it not, I must stand on my rights. It will 
save an enormous amount^of expense if the grant is made to the Official 
Trustee, and will certainly be for the benefit of the estate. Unless the 
renouncement is recorded it is open to the Offioial Trustee to withdraw it. 

Chittt J. Maniok Lai Seal, who died on the 19th September last, 
by his will dated the 7th Jupa 1907 desired that the Court of Wards 
should take oharee of his estate and carry out the provisions of his will. 
If the Court of Wards did not (and only if it did not), do so then he 
desired that the official Trustee of Bengal should do so and he appointed 
snob Official Trustee Executor of that, his will, or failing him the Admini¬ 
strator General of Bengal. 

Immediately after tbe tastator’s death tbe matter came before me as 
Vaoation Judge. It was not then clear whether the Court [188] of Wards 
would take oharee of the estate or not. Doubts were also expressed as to 
whether the Offioial Trustee could or would act as executor, and conse¬ 
quently the first petition for probate which was put in, was that of the 
Administrator General which was filed on tbe 4th of October. It appears 
that on 1st October 1907 Mr. Grey, the Offioial Trustee, had expressed to 
Messrs. Morgan & Co, tbe Solicitors for the estate, his intention of renounc¬ 
ing probate, but that renunoiation he desired to withdraw when tbe 
matter came before me on tbe 4th. He has now put in a petition asking 
that probate be granted to him. On the 4th October I adjourned the 
whole matter until the 28bh of October, and on that day the matter was 
further adjourned until to day. Mr. Sowton for the Court of Wards has 
now stated definitely that that body does not desire to take up the estate. 

I have therefore to deal with the petition of tbe Offioial Trustee who is 
tbe Executor next named in the will, and then if necessary with the peti¬ 
tion of the AdooinUtrator General.____ 


(1) (18981 I. Ij. B. 26 Oal. 795. 
(Q) (1901) 6 0. W. N. (Notes) olv. 
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The fcestialior s widow on behaU of the minor son and sole residuary 
egalise has filed a oaveati. bub appaaring by Mr. Ohakravarbi she ezpresses 
Iher desire bo withdraw that caveat if this Court can see its way to 
grant probate to the Official Trustee. In the event of that tyrant being 
refused she wishes to persist in her caveat so far as the Administrator 
General is oonoerned. All that I have now to deotdo is whether a grant 
can be properly made to the Official Trustee. The Administrator Ganeral 
In his letter of the 8th of October which he has desired to be laid before 
the Court, does not wish in any way to oppose the Official Trustee’s appli- 
oabion, and leaves the matter ho be dealt with entirely by the Court. 
Two points arise with regard to the application of the Official Trustee. 
Pirstly, whether he has renounced in such a manner as precludes his 
now applying for probate ; and, secondlyt whether in his official capacity 
ho can be appointed and act as executor. With regard to the renun* 
oiation, it is true that the Official Trustee did write a letter to 
Messrs, Morgan & Co. intimating his intention of renouncing, but 
that intention or decision was withdrawn before the matter came before 
the Court, and no such renunciation has ever been directly made 
before me nor has any writing intimating such renunciation been filed. 
[1593 I think that the case of ** In the goods of Robert Morant (1), cited 
by Mr. Graham, is a clear authority for bolding that in such a case an 
application for probate may be entertained and that case appears to have 
been followed in this Court by Mr. Justice Sale : In the goods of Qolap 
Sundari Dassi (2). 

There has been no formal renunciation in this matter which has 
precluded the Official Trustee from applying for probate. 

The impression left on my mind on the 4th October was that the 
Court of Wards and these Officers were to make up their minds as to 
what they would or would not do, and that any one who desired to apply 
for probata should put in a petition which would be dealt with by the 
Court in due course. The balance of convenience on the ground of 
expense and otherwise is enormously in favour of the grant being made to 
the Official Trustee, * He is appointed by the will as the trustee under 
the will and the effect therefore of granting probate to the Administrator 
General would be merely to make him, as it were, a conduit pipe for con- 
veying the estate to the Official Trustee. 

The estate amounts to close on twent5>five lakbs and the commission 
payable to the Administrator General for that formal act would be very 
largo. If the Official Trustee takes up the executorship, ho will receive 
no remuneration for that portion of the duties but only under the Official 
Trustee's Act for his management as trustee. 

The other question is whether there is anything in the Act which 
precludes the Official Trustee from being appointed and aoting as ex¬ 
ecutor. There is certainly nobbing in the Act directly prohibiting such a 
course and I can see nobbing contrary bo its provisions in bis being 
allowed to apply. If be is to act as trustee (as it is clear that be must 
act), there seems to be no reason why ho should not receive the estate at 
once and perform the duties of executor. Two instances have been cited 
to me in which grant of probate has been made to the Official Trustee : 
one in the goods of Joseph Paul dated the 25th May 1906, and the other 
in the goods of Hannah David Joseph Ezra dated the 2Dd May 1907. 

(1) (1874) L. B. 8 P. & D. Ittl. (3) (1901) C 0. W. N. (Notes) olv. ’ 
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[160] Under these olroumstanoes 1 propose to make a grant to the 
Ofiioial Trustee as prayed, and probate will aooordingly issue to 
Attorneys for the Offioial Trustee : B. N. Basil <& Oo. 

Attorneys for the Administrator General: Morgan & Co. 

Attorneys for Siimati Cumudini Dasi: Ghose & Bose. 

Attorneys for the Court of Wards: Sanderson & Go. 


35 C. 161. 

[161] ORlMiNAIi REVISION. 

Before Mr* Justice Bampinit and Mr, Justice Sharfuddin* 

* Bipin Chandba Pal v. Empbrob.* 

[20bh November, 1907.1 

Misjoinder of charges^Distinct offences on different dates during same trialsPresidenojf 
Maaistrates^Refusalio take oath cr answer Questions—Criminal Procedure Code 
{ActV of 1898J si. 233, 2S4, 236, 482 —Penal Code Uo| XL? of I860j ss. 178 and 
179. 

Where the aooaaed was charged under two heads, firsts wUh offences under 
8 178 of the Penal Oode committed on the ‘iStli and the 29th August respec¬ 
tively; and secondly, with offences under a. 199 of the Penal Oode committed on 
the above dates during the course of the same trial 

Reid per BAMPINI J , that the trial was under the special procedure provided 
for Presidency Magistrates, that no charge sheet was requited to bo drawn up, 
that there was no trial in the sense of an investigation ot the facts, that the 
petitioner had been oonvioied only ot three offences, two of which were of the 
same kind, and that s. 234 of the Ociminal Procedure Coda had not been con¬ 
travened. 

Snbraftmamti Ayyar v. King-Emperor (1) distinguished. 

Held, further, that a Court acting under s. 482 of the Criminal Prooeduta 
Oode is not bound to take proceedings on the same day, as it Is whan acting 

under s. 480. 

Per SHAbfuddiN J., that the accused was not charged with, nor triidat 
one and the same trial for mote than three offences of the same kind, and that 
a 284 did not, therefore, apply, but that the case fell within a. 236, and that 
there was, therefore, no misjoinder of charges. 


ON bha 26bh Augusb. 1907, during bhe trial of Emperor v. Arabinda 
Ghose and obhers before bbe Chief Presidency Magisbraoe for bhe olienoa 
of sedition published in bhe “ Bande Mataram/' bhe petitioner was called 
as bhe seventh prosecution witness. On going into bhe wibness box ha 
said to bbe Magisbrabe “1 refuse to bake any oath or solemn affirmation. 
I have been subpoenaed to give evidence in this case. The Magisbiabe 
then pub him [162] bhe question ’* Do you know bhe paper “ Bande 
Mataram?” to which he replied “ I decline bo answer this question/' He 
was then asked *' Do you decline bo answer any question in this case ?*' and 
he said **I do.*‘ The petitioner waa then bound down bo appear bhe next 
day bub the case was not taken up bill bhe 29bb idem when he was again 
asked bo bake bhe oath or affirmation and bo answer questions as a wibness, 
and he again declined bo do either. The Chief Presidency Magisbrabe. 
thereupon, drew up a proceeding under section 482 of the Criminal Proce¬ 
dure Code against him and sent him fo r trial beloie bhe Third Presidenc y 

' ^"criminal Beviaion No. 12'i9 of 1907, agaicst the order of Bam Anugraha Naraiu 
fiisg, Third Presidency Magistrate of Calcutta, dated Sept. 10, lti07. 

(1) (1901) I. L. E. 26 Mad. W. 
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Magistrate for **an offenoe under s. 178 and s. 179, I. P. C," The latter 
took up the oase on the 10th September and framed two heads of charges. 

The first charge stated that the petitioner "had on the 26fih and 29bh 
August refused to bind himself by taking an oath or affirmabioa or to 
answer any question put to him as a witness, and that be had thereby 
committed offences under s. 178 of the Indian Penal Code,” The other 
alleged that he " bad on the same date refused to answer questions put to 
him thereby committing offences under s. 179 of the Indian Penal Code.” 

The prisoner then made a statement that he bad conscientious 
scruples to take any part in the prosecution, and that be had therefore 
refused bo be sworn or affirmed in the case. The Magistrate examined 
one witness, heard both parties, and convicted him of an offenoe under 
s. 178 of the Indian Penal Code committed on the 26th, and under ss. 178 
and 179 of the same Code of offenoes oommitted-on the 29tb, acquitting 
him of an offence under b. 179 on the former date. The petitioner was 
sentenced to six months* simple imprisonment for each offence, but the 
sentences were made conourrenb. 

Mr. C. B. Das (.Pabu Sarat Chunder Sen with him), for the 
petitioner. The trial is invalid for misjoinder of charges. The offences of 
the 26bb August were completed on that day, and weie distinct from the 
offenoes committed on the 29th. The joinder of offences under ss. 178 and 
179 of the Indian Penal Code was in contravention of s. 234 of the Crimi¬ 
nal Procedure Code and rendered the trial bad; Subrahmania Ayyar v. 
[163] Kxnq-Emv^ror (1). Next, the commitment was illegal. The 
Magistrate could not on the second day take action in respect of the 
offences of the first day. The proceedings in respect of the latter should 
have been drawn up on the same day. The commitment is had also for 
want of specification of the offenoe committed. The Magistrate says "an 
offenoebe intended only one offence, that is, either under s. 178 or 
s, 179 of the Indian Penal Code. Then on the 29th August the position 
of the petitioner, if he had committed any offenoe on the 2btb, was that of 
an accused, and he could not be oalicd upon to take any oath or to be 
affirmed. Further, s, 179 of the Indian Penal Code only applies where a 
person who is on oath refuses to answer questions. 

BamfinI, J. Tne petitioner. Bipin Chandra Pal, was convicted on 
the lOfih September last of three offenoes under sections 178 and 179 of 
the Penal Code, and sentenced to three terms of six months simple 
imprisonment, the sentences bo run concurrently. The present application 
for revision was presented to the Vacation Bench on Monday, the 4bh 
instant. Mr. Das appeared on the llth instant in support of it. 

Mr. Das contends (t) that the oonviotion of his client is illegal on the 
following grounds: ^a) that there was misjoinder of charges, (&J that the 
commitment order was illegal, and (o) that it contained no specification 
of the offence alleged to have been committed ; (it) that the offenoes 
are alleged to have been committed on the 26bh and 29 bh August, and 
the commitment order was not drawn up until the lather date ; and (iii) 
that the petitioner was an accused on the 29t)h August, and so should not 
have been required to take an oath. The facts are that the petitioner was 
called as a witness for the prosecution in the oase of Emperor v. Arabinda 
Q/iosfl under section 124A. On the 26th August last he was put into the 
witness-box; but he declined to taka the oath or to answer any questiona 
put to him with regard to the case. Ho was then required to execute a 

(I) U 901 ) 1 . Li. B. 25 
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personal reoognxzanoe of Bs. 50 fio appear again. On bhe 29bh Angasb he 
\?as again oalled on to bake bhe oabh and answer questions, bub he 
[1643 again deolined bo do either. The Chief Presidency Magistrate, 
before whom the petitioner had appeared as a witness, then recorded the 
facts, and sanobioned*and directed his prosecnbion before the Third Fresl* 
denoy Magistrate. On the 4bh September, ah the request of the peti¬ 
tioner's counsel, the case was postponed to the lObh September. On the 
lObh September the petitioner was convicted of three offences under 
sections 178 , 179 and 178 of the Penal Code and sentenced as already 
mentioned. 

The hrst objection urged by the learned counsel for the petitioner la 
that the trial was illegal as there was misjoinder of charges. He relies on 
the case of Suhrckhmania Ayyat v. King Emperor (1). Bub the decision 
of their Lordships of the Privy Council in that case can have no applica¬ 
tion to the present. The trial in the present ease was a summary one 
under the special procedure provided for Presidency Magistrates' Courts. 
No charge sheet was required to be drawn up* Furthermore, there was no 
trial in the sense of an investigation of facts, for the facts were all admit¬ 
ted by the petitioner. The petitioner can have in no way been prejudiced 
by charges with two heads, in each of which he was charged with com- 
mittiog offences under sections 178 and 179, being drawn up. He was 
convicted of only three offences, two of which are of tbe same kind. The 
provisions of section 234 have, therefore, not been contravened. Ha has 
been sentenced to practically one punishment for all three offences. 

Then tbe learned counsel for the petitioner impugns the correctness 
of the order of the Chief Presidency Magistrate sanctioning and directing 
biB prosecution before the Third Presidency Magistrate. In patticular it 
is objected that tbe Chief Preeidenoy Magistrate directed hia prosecution 
for " an offence under eeobions 178 and 179 " which, it is said, would not 
justify his prosecution for two offences under section 178, and one under 
section 179. An offence under section 178 is quite disbinob from one 
under section 179. The Chief Presidency Magistrate could not have 
meant, as the learned counsel contends he did, that tbe petitioner should 
be prosecuted for only one offence, i. e.* that the proseoution should be 
either under section 178 or section 179. Tbe Chief Presidency Magistrate 
[166] no doubt meant that the pebitioner should be prosecuted for an 
offence under section 178 and for an offence under section 179. But in 
any case tbe petitioner has been in no way prejudiced, for be has been 
sentenced to undergo only one period of simple impri^^onment, to which 
be was liable for one offence under section 178 or section 179. There is 
no question as to tbe facts for, on bis own showing and that of bis learned 
counsel, he clearly committed offences under sections 178 and 179. 

The learned counsel's nest oontenbion is that the Magistrate should 
have recorded the facts and passed the order of commitment on tbe 26fch 
August, and that he had no right to abstain from passing orders on the 
96tb August and to recall the petitioner on tbe 29th August and again 
call on him to take the oath and give evidence. The Chief Presidency 
Magistrate proceeded under section 482 of the Criminal Procedure Code. 
There is no provision in this section, as there is in section 480, that be 
should take proceedings tbe same day as that on which the offence is 
committed. The Magistrate's procedure in postponing orders to the 29bh 
August was no doubt prompted by a humane desire to give tbe petitioner 
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a locus pinitentiae and an opporbnnity of purging himself of bis oontempb, 
and nob by any wish bo lead bbe pebibioner inbo oommibfaing farfaher 
offences. 

Tbe learned oounsers nexb oonbenbion is bhab on bbe 29bh August 
bbe pebibioner was an accused and no oabh should have been required of 
him. Bub be was oalled on bo bake an oabh as a witness and nob as an 
accused. No oabh was required of him as an accused. 

The lasb quesbion bhab arises is as bo the sentence. The pebibioner 
has praobtoally been senbenoed bo only six months' simple imprisonment. 
Considering the nature of the case in which the pebibioner was oalled on 
to give evidehoe and of the deliberate character of the abtenapb made by 
him bo frustrate and impede the administration of jusbioei I do nob consi¬ 
der bbe sentence boo severe. The application is rejected. 

ShabfuddiMi J. The pebibioner in the present case is one Bipin 
Chandra Pal. He was convicted by ^the Third Presidency Magistrate* on 
the lOtb of September lasb. of three 'offences, [186] namely, two under 
section 17d of the Indian Penal Code committed on the 26bh and SQbh of 
August last, and one under section 179 of the Indian Penal Coda oommib- 
bed on the 29hh of that month, and sentenced bo six months’ simple Im- 
prisonmenfa for each of the above offences, the sentences bo ruq^ concur¬ 
rently. The petitioner now applies for a revision. 

The original case, in which the petitioner was summoned as a witness 
(or tbe prosecution, was the case of Emperor v. Arabinda Ohose under 
section 124A. It appears that one of the dates for the hearing of that 
case was the 26bh of August last. The petitioner on appearing as a wit¬ 
ness was required to biud himself by an oath or affirmation to state the 
truth, bub he refused bo do so. 

The Chief Presidency Magistrate who was trying the original case 
book a personal recognizance from the petitioner to appear on the follow¬ 
ing day. The petitioner's case was adjourned on the 27fth and 28bh of 
August last, and on his reappearance on the 29th of August he again 
refused to bind himself by oath or affirmation. On both the dates he 
also refused bo answer any quesbion with reference to the case in which 
he was called as a witness. 

On the 29th of August the Chief Presidency Magistrate drew up a 
proceeding against the pebibioner requiring him, under section AB'l of the 
Criminal Procedure Code, bo appear for trial on the 4bh of September 
before the Third Presidency Magisrate for "an offence under flections 179 
and 179 I. P. 0." 

It appears that the petitioner has admitted all the facts with refe¬ 
rence to his refusal to take any part in the prosecution of Arabinda 
Ghose. 

The trying Magistrate has drawn up a charge with two beads, first, 
under section 178 of the Indian Penal Code, regarding offences commit¬ 
ted on the 26th and 29tb of August last; second, under section 179 regard¬ 
ing offences committed on the above dates. The t''ying Magi'^trate has, 
acquitted bbe pebitioner with regard bo the offence under section 179 
of the Indian Penal Code committed on the 26th of August, and has oon- 
vloted him of the oiher three offences and sentenced him as above stated. 

We have been asked to quash the sentences on the following grounds : 
(t) that there was 'misjoinder of charges the provisions [167] of 
section 234 of the Criminal Procedure Code *having been contravened; 
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(ft) that the order of oommibment was not in aooordanoe with law, inas- 
muoh as the said order does not specify the offences that are said to have 
been committed; (tit) that the offences having been committed on the 
26th and 29bh of August, the trying Magistrate was wrong in drawing up 
any proceeding on the 29th of August with reference to the offences com¬ 
mitted on the 26&h of that month; (tv) that from the 26th of August 
the position of the petitioner being that of an accused, the lower Court 
was wrong in requiring him on the 29th of August to bind himself by 
oath or affirmation ; (v) that the petitioner, having once committed an 
offence under section 178 of the Indian Penal Code cannot be held to 
have committed a further offence under section 179 of the Indian Penal 
Code, as the section provides for the case of a witness who, being on oath, 
refuses to answer any question relevant to the inquiry. 

The Third Presidency Magistrate has sentenced the petitioner practi¬ 
cally to only one punishment of six months' simple imprisonment for all 
the three offences and, under the oiroumstanoes, in accordance with the 
special procedure, it was not necessary for him to draw up any charge 
sheet at all. It is urged that the provisions of section 234 of the Criminal 
Procedure Code have been contravened inasmuch as the petitioner has 
been charged with, and tried at one trial for more than three offences. 

What appears to have been forbidden under the provisions of sec¬ 
tion 234 of the Criminal Procedure Coda is that when a person is accused 
of more offences than one oj the same kind committed within the space of 
twelve months from first to the last of such offences, he ought not to be 
charged with, and tried at one trial for, more than three of such offences. 
Clausa (2) of that section provides that offences are of the same kind 
when they are punishable with the same amount of punishment under 
the same section of the Indian Penal Code or of any special or local 
law. Before the application of the provisions of section 234 of the 
Criminal Procedure Code to the petitioner's case we have to find 
out whether all the requirements of this section are present in his 
case* for, if they are not so this section can have no application. 
The petitioner was charged for having committed two distinct [168] 
offences under two different sections of the lodian Penal Code on 
the 26tb of August last, and again two distinct offences under two diffe¬ 
rent sections of the Indian Penal Code on the 29bh of that month. It is, 
therefore, clear that the petitioner was not charged for more than three 
offences of the same kind^ nor was he tried at one and the same trial for 
more than three of such offences. Under the above circumstances, the 
petitioner's case does not fall under section 234 of the Criminal Procedure 

Code. 

The provisions of section 233 are general in nature, requiring that 
there should'be a separate .charge and separata trial for every distinct 
offence, except in the oases mentioned in sections 234, 235, 236 and 239 
of the Criminal Procedure Code. I have already observed that section 
234 has no application as the offences are not of the same kind. 

Section 235 of the Criminal Procedure Code relates to the case of a 
person who, in one series of acts so connected together as to form the 
same transaction, has committed more than one offence. This section 
provides that in such a case the accused person may be charged with, and 
tried at one trial for, every such offence. The transaction here referred 
to is marked by oneness as bo time and place. Illusbiabions (a), (b) and 
(c) refer to oases where different offences form parts of one continuous 
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series of aoiis. In deciding the question whether the acts alleged form 
parts of the same transaction, the elements for consideration should be 
the proximity of time and the intention and similarity of action. In the 
present case there was proximity of time and the intention of the petitioner 
was clearly bo frustrate and impede the admini«^tration of justice by refus¬ 
ing to give evidence in the case in which he was called to give eyidenca. 
I thinfe that the petitioner's case clearly falls under section 235 of the 
Criminal Procedure Code. For the above reasons, I am of opinion that 

there was no micjoinder of charges. 

The second objection urged on behalf of the petitioner Is that the 
order of commitment does not specify the offence that are said to have 
been committed by him. The Chief Presidency Magistrate in his order 
of commitment says that in his opinion Bipin Chandra Pal had committed 
“ an offence under saohions 178 [189] and 179, I. P. C.” An attempt is 
now made to take advantage of the expression "an offence." It is urged 
that the petitioner was committed for trial for having committed only one 
offence. From the wording and general tenor of the commitment order it 
is clear that the order of commitment related to offences under sec¬ 
tions 178 and 179 of the Indian Penal Code, and not to any one offence 
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as urged. 

The third objection is that the commitment order, dated the 29th of 
August, ought not to have referred to the offences committed on the 26th 
of that month. It is contended that section 492 of the Criminal Pro¬ 
cedure Code ought to be read with the two previous sections and, as no 
proceeding was drawn up on the 26bh of August, the Chief Presidency 
Magistrate had no power to draw up a proceeding on the 29hh of August 
with reference to what had happened on the 26th of that month. Assum¬ 
ing that section 492 of the Criminal Procedure Code required the proceed¬ 
ing to be drawn up on the day the offences were committed, this objec¬ 
tion is of no avail bo the petit’oner inasmuch as the proceeding of the 29bh 
of August related also as to what had happened on that date. The peti¬ 
tioner has been convicted under seobi'^ns 178 and 179 of the Indian Penal 
Code for offences committed on the 29hh August and for each of these 
offenoas, he has been sentenced to six months' simple imprisonm«nt to 
run concurrently. If the conviction and sentenoo under section 178 of 
the Indian Penal Code for the offence oommitted on the 26th of August 
cannot stand on the above ground, the other sentences remain as they are. 

The fourth objection is that the petitioner was an accused on the 
29th of August, and the Chief Presidency Magistrate was wrong in recall¬ 
ing him on the 29bh and directing him to bake an oath and answer ques¬ 
tions pat to him. There is no doubt that the petitioner was an accused 
party in his own case, t e., In the case of Empfi.ror v. Binin Chandra Pal, 
but his position as an accused in his own oa e did not affect his position as 
a witness in the case of Emperor v. Amhinda OhosA. There is no law that 
disqualifies an accused party from giving evidence in a case in which he 
is simple called as a witness and himself is not an aonused. 

[170] The fifth objection is that the petitioner, having once committed 
an offence under section I7d of the Indian Penal Code, cannot be held to 
have oommitted a further offenoe under section 179 of the Indian Penal 
Code, as the latter section provides for the case of a witness who being on 
oath refuses to answer questions relevant to the inquiry. Assuming that 
this proposition of law is oorreot, there still remains the petitioner's convic¬ 
tion and sentence under section 178 for his refusal to take the oath on 

the 29 tb of August. 
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The pe^ibiOQor admilts in his written statement that every member ol 
society is b'^un^ to help the a^mini'^tratiou of iasWoe by giving evl^eaQO 
in the interest of 'Social well-being, an*! also admits having rafnsed to 
taka the oa-b. He further savs in his written statement that his refusal 
was aotuatad bv the belief that the prosaontion was promoted by exeontiva 
policy. The petitioner appears to be a journalist and a preacher and pra- 
flumbly a man of eduoation. That being so, I do not consider that 
a sentence of six months’ simple imprisonment, even under one seotloni 
namely, section 178 of the Indian Penal Code, for his deliberate refutial to 
take an oath on the 29th of Augast, is at all excessive, 1 oononr with my 
learned brother in rejeoting this application. 

AppUoation r$fu$6d» 
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[171] APPEAli FROM OPiaiNAti OIVIL, 

Before Sir Framis W. Maolean, K.O.I.B., Chief Justice, Mr. Justioe 

Harington and Mr. Justice Fletcher. 

Makham liAL Mukbrjeb V. Nawn Chandra Gupta.* 

[21st November, 1907.] 

Attorney and Clieni^SoUoiior'e coetit suit for—tiimitation^Order for taxation-^ 
Limitaiion Act {XV of 1877), s. IB, Sc?». If, Art. 84— Practice. 

An order for taxation of a solioitoe’s oo'^te does not. under s. 15 of the IilmU 
tatioD Aot. stay the institutioa of any suit by him (or his ooats. Art. 81, Soh. 
II of the Limitation AotU applfoableto saoh a case. 

Per HabinOTON, J. An order for taxation oan only affeot the right to in* 
■tltute a Bait if it relates to something wbioh is a condition preoedent to the 
bringing of a suit. 

Appeal by the defendants. Makham Ijal Mnkerjea and Khagendra 
Nath Mnkerji, from the judgment of Sale, J. 

The plaintiff, Nalin Chandra Gupta an attorney of the High Court, 
in'^tifcuted a suit on the 27th May 1905 for the recovery of his oo^ts 
amounting to Ks. 6 955-14, He acted for the defendants, Makham Lai 
and Khagendra Nath, in a suit instituted in 1899 until the 1st May 1909 
when by an order of that date one Krishna Kishore Ley was appointed 
attorney for the defendants in bis place, and the Court directed that Nalin 
Chandra Gupta’s costs should be taxed. The amount due by the defen¬ 
dants to the plaintiff, Nalin Chandra, amounted to Bs. 0.955-14, and the 
plaintiff demanded payment of this sum from the defendants who neglected 
to pay the amount demanded, whereupon the plaintiff instituted a suit 
against them for reoorvery of his bill of oo«ts. 

The defendants at the bearing of the suit contended that the 
order of the 1st May 1902 was made without direction for pay¬ 
ment of oo^ts to the plaintiff, and simply contained a direction 
for taxation of costs due to the plaintiff as between attorney and 
[172] client, and that the order was completed and served on him on the 
8fcb Mav 1906. Tbev further contended that the suit was barred by Art. 
84 Sob. II of the Limitation Act. 

The suit came on for trial before Sale .T., and bis Lordship, on the 
lltb April 1906, delivered the followicg judgment:— 

* Appeal from Original Civil, No. 11 of ,1907, in Suit No, 378 of 1905. 

IOC 
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** This is a suit by an attorney to recover tbe amonnt of lama due upon fvarious 
allocators. Tbe only question is as to wbebber ibis suit is barred to any and ^bat 
extent by limitation. It ^ppeare that tbe plamtifi acted for tbe defeodant in tbe parti¬ 
tion suit of Foresb l^ath Mukerji v. ir'arbutty Cbuin Mukerji, and tte costs in respect 
oi which the allooature were issued were payable under various orders made in that 
suit. Ihe orders for payment oi these costs would not have been enforceable 
ordinarily until the deteimmation of tbe suit It appears however that there was an 
order made for obange ol attorney on the let May I90i. At that time tbe attorney 
for the plaiotifi bad oeased to act as the attorney for tbe defendant, and it is contended 
that time began to run against tbe claim in tbe allooaturs from tbe Ist May 190^. 

Article 8i of tbe Limitation Act provides as foliows regarding tbe date from 
wbiob the time is to run Tbe date ot tbe termination of tbe snit or business, or 
(where tbe attorney or vakil propeily discontinues the suit or business) the date of 
snob discontinuance.*’ 

Printajacie therefore tbe time in this case would begin to tun from tbe period 
the plamtifi's attorney discontinued business on account of tbe defendant, that is, tbe 
time would run from the lat May 1902. The suit itself was filed, instituted on the 
27th May 1905, more than three years from tbe date ot suob discontinuance But 
then on turning to tbe order directing tbe obange of attorney and which operated so 
as to efieot a discontinuance of tbe plaintifi’s secvioes, it provides as follows 

* It is ordered that Baba Kristo Kissore.Dey, one of the attorneys of this Court, 
be appointed tbe attorney lor tbe said defendants, Makham Lai Mukerjeo, Kbagendra 
I^ath Mokerii, Kumndindu Mukeiji and Mohan Lall Mukerji, in the plaoe and stead 
of tbe said Bubu Nalin Chandra Gupia, the attorney on record tor the said defen¬ 
dants : and it is further ordered that tbe costs due to the said Babu Nalin Chandra 
Gupta in this suit, including tbe costs of, and incidental to, this application (inolud- 
ing the tee to couneelj, be taxed by tbe Taxing Officer of this Court as between 
attorney and client on scale No. 2.' 

Tbe result of tbe latter part of tbe order is that tbe plaintiff is unable to enforoa 
bis claim as regards costs until tbe same has been taxed in pursuance ol this order. 

Now, section 16 of the Limitation Act provides :^** In computing the period of 
limitation piesoribed foe any suit the institution of wbiob has been stayed by injuno- 
tion or order, tbe time of the continuance ol tbe injanotioi^ or order, tbe 'day on 
which it was issued ot made, and tbe day on which it was withdrawn, shall be 
excluded.” 

Tbe effect ol the order directing tbe attorney to have bis coats taxed is therefore 
to stay any suit or proceeding for tue purpose of enfocomg payment ot b's C173J costs 
and until such costs should be taxed, and vhetelote it seems to me tbav tbe period 
between tbe aabmisBion ol the bill of tbe attorney foe taxation and tbe issue of tbe 
allocatur in respect oi such bills, would be the period wbion tbe plaintiff was entitled 
to have exoluded under the operation ot section l5. 

In looking however into these bills, it appears possible, if not probable, that a 
certain portion ot that period would not necesdacily tall witbin tbe spirit at seotion 15 
ol the Limitation Act, because 1 obdeeve that alter the bills have been taxed they are 
not passed until the attorney eatisbee tbe Taxing Officer that certain fees included in 
tbe bill have been paid, and on various occasions L find that - a very long period has 
elapsed between tbe oate of tbe taxation ot the bills and tbe passing of tbe bills by 
reason ol the attorney tailing, during that period, to satisfy tbe Taxing Officer that 
tbe sums bad been so paid It seems to me neceesaty, tbeieloce, to ascertain the 
oorteot period wbiob tbe plaintiff is entitled to have exoluaed from tbe general period 
of limitation. The plaintiff should show wbat those periuUs really ojnsist of, be¬ 
cause i ft.m of opinion that be was not entitled to have tbe benetit ol those periods 
which were attiiuutabie to bis uwn delay in salistying tbe Taxing Officer that tbe 

sums due in respect ol tbe lees alleged to have been paid to counsel or otberwiee bad 
been in laot paiu. It may be ot course tbat the pectode in respect oi which the plain¬ 
tiff would be entitled to the benefit ot the operation ot seotion 15, would ol them* 
selves be sufficient to take tbe present case out ot iimitatiun. it is necessary to have 
-tbe calculation made. Jb'or tbat purpose l must set this oaee down in order tbat tbe 
plaintiff should have an opportunity ol proving what those periods ace. ” 

P'rom this judgmenh kho defendants appealed. 

Mr. Qarth (Mr. N. Chatterjee with him), for tbe appellants. Tbe 
efieot of an order direotmg an attorney to have bis oosts taxed does not 
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stay any suit by him for enforcing payment of his costs : Lunley v. Brocfcs(l) 
and Coburn v. Colledgt (2). Tne latter case is very much stronger 
than the present. Section 15 of the Limitation Act does not apply here 
at aiii but Art. 84j Soh. II of that Act does. The attorney in this case 
ceased to act when he refused to aot for his client and when a change 
of attorney was made. I submit; therefore! that the decision of the 
lower Court is wrong* and the appeal should be allowed. 

Mr. Asghati for the respondents. Until the amount of the costs was 
ascertained we could not tell where we should bring our suit. The order, 
I submit, operates as a stay of the institution of the solicitor's suit for 
costs. The provisions In s. 15 of the Limitation Act do not exist in Eng¬ 
land. Therefore, 1 submit, the ^English oases cited do not apply. Section 
15 of that [174] Act governs this case, and farther my submission is 
that unless a solicitor's costs are paid, there is no change of attorney. 

• 'Maolkan, O.J. This is a suit by an attorney for the recovery of 
his costs; and the only question is whether the suit is barred by the 
statute of Limitation. 

The facts are these : The plaintiff acted as solicitor for the present 
appellants in a certain suit. On the 1st of May 1902, an order was made 
in the suit for a change of solicitors; and another gentleman was appoint¬ 
ed as Solicitor for the appellants in the place of the present plaintiff ; and 
it was ordered that the costs due to the plaintiff in this suit, iuoluding 
the costs of, and Incidental to, the application (including the fee to counsel) 
be taxed by the Taxing Offioer of this Oourt as between attorney and 
client on scale No, 2." That was, asl have said, on the 1st of May 1902; 
the suit was not instituted until the 27th of May 1905. The defendants 
say that the suit is out of time. 

The article of tlie Indian Limitation Aot applicable to the case is 
admittedly Article 84, which relates' to a suit by an attorney or vabil for 
bis costs of a suit or a particular businees there being no express agree¬ 
ment as to the time when such bosts are bo be paid. The period allowed 
is three years, and the time from which the period begins to run is the 
date of the termination of the suit or business or (where the attorney or 
vakil ptopetly discontinues the suit or business) the date of such dis* 
oontinuance. It is conceded that that Article applies, and that in the 
face of that Article, the suit, upon the facts stated, would be barred, 
unless there is some exception which takes the case out of that article. 
It is said that the case falls within section 15 of the Limitation Aot ; 
and this was the view taken by the learned Judge of the Court of 
hrst instacoe. That seoMon runs as follows :—In computing the period 
of» limitation prescribed for any suit, the institution of which has 
been stayed by injunotiou or order, the time of the continuance 
of the injuDotion or order, the day on which it was issued or made, and 
the day on which it was withdrawn, shall be excluded." The learned 
Judge considered tbat this order, which is a common order for taxation 
[I7n] of costs, was an order amounting in elEfeot bo an order staying the 
institution of a suit by the solio:<)or. I do not think the case falls within 
this section. The order of the 1st May 1902 did not stay, by injunobion 
or order, the institution of any suit by the solicitor: it is simply an order 
for the taxation of his costs. The eolioitor—it does not affect the legal 
question we are discussing —seems to have been very dilatory in the 

matter, and has only himself to blame for the result. 1 cannot, however, 

- ■ ■ 

(3) [1897 J 1 Q. B. 709. 
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see bhftfj this order was an order by which bhe insbitrabion of any suib by 
bhe sofioibor was stayed. There was nobbing bo prevent bha solioibor in- 
sbibubing a suit bo recover his oosbs. 

I, bhereforo, bhink that bhe appeal rau5b suooaed, and bhe suib mush be 
dismissed with costs, aud as bhe defendaubs offer bo accept out-of-pocket 
oosbs bhronghouti they will get only suoh costs. 

Harinuton, J. I agree. The order could only affect the right bo 
insbibube a suit, if ib was an order relating to something which was a oon- 
dibioD precedent bo bhe bringing of the suib. All the aulhoribias show that 
the taxation of costs is not a condition which must be performed before 
an action on an attorney’s bill may be brought. If that is so, an order 
for taxation cannot affect bhe plaintiff’s right to bring his action. For 
these reasons, I agree that this appeal should be allowed. 

FiiBTOaBR, f. I also agree. In England there are two forms of 
order regarding the solicitor’s casts. The first is an order for taxation and 
for payment of oosbs; and the second is an order for taxation only. It 
has never been held thati an order for taxation only is a bar bo bha insti¬ 
tution of a suib; and, I think, that is tight on principle. I think bhe appeal 
should be allowed. 

Appeal allowed. 
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Attorney for bhe appellant: Manmatha l^ath Ganguli, 

Attorneys for bhe respondents; Skamal Dhone DuU and Shashi She¬ 
khar Banerji, 
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[176] APPELLATE CIVIL. 

Before Sir Franeia W. MaeUant R. C. /. £?., Chief Justioei and 

Mr, Justiee Qeidt, 

Shambho Obandba Hazra p, Purna Ghabdba Pal.* 

[25tb November, 1907.] 

Record of righia—Tenancy Act {Vlll of 1885), •«. 103, 109, sub-aea. (*3)— 

ment O/fieeTf poioer of^Revtsion of entriea’-~Objection ,by tenante—Second appeal 
•^Settlement of rent. 

SeotioB 108 of tbe Bengal Tenanoy Aob does not warrant the Settlement 
Officer in revising hie entries as to mal lands in the eaoord-of*rights. 

The Aob gives to tenants ample opportunity for the oorreotion of mistakes in 
the reoord-of^rigbts; bat the tenants to avail themselves of the opportunity 
must make an obiestion to the draft-ceoord, or inebitute a suit under s. 106 of 
the Act after the final pablioation of the record. 

No eeoond appeal lies from the deohion of a Settlement Officer sstlling rent 
under 8. 109 of the Bengal Tenancy Act. 

[Ref; 14 0. W. N. 897=12 G. D. J. 195=7 I. 0. 103; 23 1. O. 616=19 0. W. N. 688n: 33 
Oal. 30; 68 I. O. 39=80 O. L. J. 1: Fol; 2 I. 0. 263 ;1 

Second AppeaIiS by bhe plainbtff-landlord, and by soma of bhe 
benanb- def endanbs. 

On bhe 97bh Jnly 1901, bhe dur-pubnidar, Sambhu Chandra Hazra 
applied for a survey and record- of-rights In respeob of 127 and odd acres 
of lands in mauza Nazarpur In bhe district] of Hurdwan in the occupation 

* Appeals from Appellate Decree, Nos. 1033 and 1081 of 1905, against the decree 
ot G. K. Deb, District Judge of Hooghly. dated Jan, 30, 190.5 oonfirming the decree of 
Biamatba Nath Dotty Settlemeat Officer of Uiobotiab, dated Deo. 22, 1903. 
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1907 bananfas under him. On the 5bb Sepbamber 1902, bhe dar-pnbnidat 

Nov. 25. further prayed for assessment of fair and equitable rent. On tlfe 31st 

March 1903, tbe Sebblemenb Officer published the drafb reoord-of-rights 
and informed the parties that the record would be open for inspection 
and that objections would be received within one month. No objeo- 
35 0.176sl2 tions being preferred within the month, the recotd-of-rights was finally 
O. W. N. 122 published on the 9th June 1903, and tbe Settlement Officer proceeded to 

settle fair and equitable rents. On the 14bh August [177] 1903, some 
of the tenants preferred their objections as regards the mode of measure¬ 
ment and the entry as to their status of settled raiyats holding mal lands, 
asserting that their status was that of raiyats holding at a fixed rent. 
Accordingly the Settlement Officer, on the 22nd December 1903, after 
enquiry, altered the entry in tbe record-of-rights and recorded as lakhiraj 
the lands which had been put down as mal. He decided against the 
tenants on their other objections. On appeal, these orders were upheld 
by the Special Judge. 

The landlord preferred a second appeal (No. 1033) for the alteration 
made in the entry in the reoord-of-rights and for the limitation of 
enhancement of rent imposed by the Settlement Officer. 

The tenants also preferred an appeal (S. A. No.: 1081) solely on the 
ground that the Settlement Officer was wroeg in allowing enhancement 
of rent. 

Babu Sarat Chandra Boy Chowdhury (Babu Charu Chandra BhaUa~ 
oharya with him), for the appellant (in S. A, No. 1033). A Settlement 
Officer cannot alter entries of mal lands made by him in a reoord-of- 
rights, after its final publioatioo, into lakhirai% without a plaint being pro¬ 
perly filed before him under s. 106, Bengal Tenancy Act. In this case no 
such plaint was filed. 

[Geidt J. Gould nob the tenants’ petitions of objeobion be treated as 
plaints ?] 

The petitions were unstamped. The Special Judge also holds that 
the petitions were not plaints within the meaning of s. 106. But he is of 
opinion that the Settlement Officer could alter the records under s. 108. 
Section 108 however has no application. Revision of any deoision made 
under os. 105, 106 or 107 is possible under that section. Hero the Settle¬ 
ment Officer is said to have revised the finally published reoord-of-rigbts. 
Tbe tenants raised no objection either wnen the draft reooids were being 
prepared when they had the opportunity to do so, or after tbe draft 
publication when they were allowed a month's time to file objections. 

As regards the second point, the Settlement Officer in fixing an 
arbitrary limit to the enbanoement on the ground of hardship [178J 
apparently had in mmd s. 86 of the Bengal Tenancy Act. That section 
however does not apply to a case of increase of tent on increase of area, 
and only provides lor gradual enhancement. Section 52 is imperative. 

Babu Bagendrnaih Qhosht for the respondent, conceded that s. 108 
bad DO application to tbe present case, but submitted that the tenants 
tcok objeotiODS upon the landlords’ application for settlement of rent, and 
that tbe question ol tbe ooneotneES ot the enbeies arose upon such ob¬ 
jections. Under ?. 107, a proceeding lor settlement of rent under s. 106 
IS a judicial proceeding, and it is open to the tenants in such a ptooeading 
to raise any question which they might legitimately raise in a suit insti¬ 
tuted for the same purpose. 

[Maclean, 0. J., drew attention to s. 105, ol, (2).] 
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This olauso does nofc override or go beyond the proTisions of s. 103B. 
I sm eoMhled fio prove iib%f) an entiry is Inoorreob in a proceeding by the 
landlord nnder s 105 as in anv other. 

[MaCDRAN, O. J. You should have done so when the draft records 
were being pnblisbpd or within the month allowed to vou after the dra^t 
publication. You had also the right to institute a suit under s 10^ 
within three months after the 6nai publication. YoUi however, did not 
avail voursalf of any of these opportunities.] 

The omission on the part of the tenant to contest the* proceedings 
before the Settlement Officer or to institute a suit under s. 106 does not 
confer greater authority on the entry than is given to it by s. 103 B. It is 
open to me to prove that the entry is incorrect, in any subsequent judicial 
proceeding in which the entry is relied upon. 

On the second point, s. 109A, o1. (3] precludes a second appeal 
against the decision of the Settlement Officer on the amount of rent. 

Babu Sarat Ohandra Boy Chowdhury, in replv. 

Babu Nagendranath Qhosh, for the appellant (in S. A. No. 1081). 
The decision that the tentants were settled ralvats is based on an 
erroneous reading of s. 115 of the Act. Under s. 50, presnmotion should 
have been made in favour of the tenants that they were tenants at d^ed 
rates from the fact that they were holding lands at the same rent for over 
twenty years before settlement proceedings were instituted ; Secre- 

%<kry of StCkte for India v. Kojimiiddi fl\ 

[Maclean, O, J. Can you at this stage of the ease go behind the 
entry ?] 

The entry is not conclusive under s, 133B. Section 105 (2^ has no 
application to the present question of the tenant. Under^ s 103B the 
entries are only to be presumed to be correct until tbe contrary is proved. 

Babu Sarat Chandra Boy Chnwdhnrv was not called upon to reply. 

The judgment of tbe Court (Maclean, 0. J. and Getdt J.] as deliver¬ 
ed by 

Maclean C. J. These appeals arise out of settlement prooeediogs 
initiated by tbe landlord who applied for tbe preparation of a reoord>of* 
rights. An enquirv was held bv fbe Settlement Officer and a draft 
reoord-of-rights publi«!h6d on the 31sh March 1903, the parties being in¬ 
formed that tb^ record would be open for Inc^peotion, and that objection, 
would be received within one month. No objections were preferred, and 
on 9th .Tune 1903 the record of-rights was 6nally published. Tbe Settle¬ 
ment Officer then proceeded in aooordanoe with the landlord’s application, 
to settle fair and equitable rents, and on tbe I4tb Augu<^t 1903 tbe ten¬ 
ants, wbo had been recorded as settled raiyats bolding mat lands, pnt in 
a petition objeoting that some of their lands recorded as mal were 
lahhiraj, and that their status was that raivats bolding at a fixed rent. 
The settlement Officer on enquiry gave effeoi’ to the fir*t of tbe^e nbieo- 
tions. and altered tbe entrv in the reoord-of*rigbb«5 recording a‘? Inhhirnj 
lands which bad been put down as mal. As regard^ the second oViection, 
the Settlement Officer held that the raivat= bad not proved that they bad 
held lands at a uniform rate of rent since tbe permanent ':=ettTempnt. Tbe 
Settlement Officer’s orders on these points were upheld by tbe Special 
Judge on appeal. 

In appeal No. 1038 which is by tbe landlord, it is objected that the 
Settlement Officer was not competent to revise the entries relating 

(1)3(1899) I. L. R Q6 Cal. 617. 
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to mal lftii3s. Tha Special Ju^ge has held that section 108 ol the Bengal 
Tenancy Act gives tha Settlement Officer power to alter these entries. 


That section provides that a Revenue Officer.'' may on 

ftpolioation or of his own motion within twelve months from the 
— ' making of any order or deoi^^ion under section 105, section 106, or sec- 
SB 0.176 wlS bion 107 revise the same.’* It seems clear to us that the entry as to mal 
?'n^r lands was not made under any of tha sections mentioned. S«otion '05 
'lOJ **’ refers to tha settlement of fair and equitable rents. Seobiop.^ 106 relates 
to the decision of disputes regarding entries in the reoord-of-rights. These 
disputes can only be decided by the presentation of a plaint on stamped 
paper. No such plaint had been presented, nor had the Settlement 
Officer professed to settle any such dispute under section 106. Section 107 
merely refers to the procedure to be adopted under tha two preceding 
sections, and directs the Revenue Officer to make in the _reoord-of-rights a 
note of all rents settled under section 105 and of all decisions of dispnt^ 
passed under section 106. It appears to us, therefore. that_ section 108 
did nob warrant the Settlement Officer in revising his entries as to wiai 
lands in the reoord-of-rights. The Act gives to tenants ample opportunity 
for the correction of mistakes in that record. The draft record is prepared 
in the presence of landlord and tenant. The draft is then published, and 
obieotioEs bo any entries therein are invited and ^nsidered before it is 
finally published. A still further opportunityMS afforded even after final 
pnblioation by section 106, which allows the parties to institute before 

the Revenue Officer a suit for the decision of any 

entires In the present case the tenants made no objection to the arwt 
record, nor did they after final publioation institute any suit regarding the 
mal lands. The Settlement Officer had no authority to revise the entries 
regarding mal lands in the reoord-of-rights. and his orders on this point 

™'*^V!mbber objeotion taken in the landlord’s appeal is in 
limitation of enhanoement of rent imposed by the Settlement Offioer who 
has directed that the rents shall not be enhanced so as to be in a^«®®® oj 
one and a half times the existing rent. It is urged that such a limita¬ 
tion is inequitable in oases where the [181] 

in excess of that on which his existing rent was fixed. Wa are, however, 
unable to entertain this obiaotion. as the order oomplalned.of is a 
settling a rent, and on such a point no second appeal lies; sea section 109 

(subseotion 3l of tha Bengal Tenancy Aot. i- 

* In appeal No. 1081 preferred by the tenants, the sole ground urged is 

that the s*2ttlement Offioer was wrong in deeding that their status was 

not that of tenants holding at fixed rents. For the reasons already given 

in a former part of this judgment regarding mal lands, we are of 

that the Settlement Officer bad no power to entertain their ob]aotion 

to their status. Their status bad been recorded in the draft record as that 

of settled raiyats. No objeotion to this entry was made before final 

publication, nor was any plaint presented to the Settlement Offioer for 

'^°"T°hV^:suirs‘^b:tth: tndiord’s appeal No. 1033 succeeds in part 
Tha entries in regard to lakhiraj lands must be expunged, and the lands 
Stored as mal. In this appeal, we direct that aaoh party bear its own 

oosbs. 

Appeal No. 1081 fails, and is dismissed wibb costs. 
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[182] APPEIitiATB OIVIL. ^ 

Before Sir FVanois W. Maolean K, 0, Z.B., Oheif Smtioe^ and 

Mr. Justice Qeidt» 

- SB 

Abddl Bab Ohowdhubt v. Bqoab.* o- 

[l2tb November, 1907.] 

PariietSuit for rent -MutwaUi^EJfeet of all mutawallis not being made partiee to 

a rent suit. • , 

VVbare the persona liable to pay rout are mutwallie, it U 
tbe muttaallie aboald be brought balore the Court aa deCondanta, maamuoh aa 

mutfoalliB stand in the position ot truatees. 

[Dlst. 41 Cal. 148 ; Fol, 65 X. O. 5^2 3 

Second Appeal by Syed Abdul Bab Obowdhury, bhe defendanh 

The suibs were broughb by Mr. G. L. Gatbh and Mr. H. Webheral 
afiam<?b Sved Abdul Bab Cbowdhury. lor self and as guardian of byed 
Mahomed Mahabir Bab Cbowdhury. On Mr. Garth s death pending these 
suits Mr. B. 0. Eggar was substituted as plaintiff in his plaoe. 

These suits were lor arrears of rent of a puini 
periods and were tried together with the oonsent of both the parties. The 
allegations in the plaint were these. A 4-anna share of \ 
bearing tauzi No. 5495. which had originally belonged to f 

Hai, was let out in putni to Amirunnassa Khatun. Mahomed Abdul Hai sub¬ 
sequently sold the said share to the plaintiffs who afterwards conveyed it 
to Tomeiannesa Khatun and Ayemunnessa Khatun by two deeds of gift. 
Tomejannessa Khatun afterwards made a heba of a oertain share in 
of FalsumB-inu. These ladies subsequently granted apuint respect 

olthe said 4-anna share to the plaintiffs, who bv virtue of that povta 
became entitled to [l83] receive rent from the defendants who are in 
possession of the putm as mutwallts under a «;aA:/ created by f 
Khatun. These matwallis refusing to pay rent, the plaintiffs brought 

these suits. 

Both the suits were contested by Syed Abdul Bab Chawdhnry, 
whose defence amongst others was that the suits not having been propejly 
laid against the defendant No. 2, who was a minor, were bad for defect of 

parties. , . a .. a a- 

The Munsil gave effect to this contention of bhe defendant and dis- 

missed the suit. The lower Appellate Court while agreeing with the 

Munsif that the minor defendant No. 2 was not properly 
the suit and that summons against him was not properly served, bold that 
the suit must fail against defendant No. 2 only. On a consideration of 
the other points raised in the suit and the appeal, the lower Appellate 
Court reversed the iudgment of the Munsif and decreed the suits as agams 

defendant No. 1 only. Hence this appeal. 

Dr. Priyanath Sen. for the appellant. The lower AppeUato couit. 
baying di^mi^sed the suit as aeain^b defendant) N • ^ on brie groiin » hd 

• Appaallrom Apr«llate D-cres. T^o- 912S of l90S 

Ohandta Chowdbuty. Bubordioate Judge o! Fandpur d»ted July 

■iBg the decree of LaUt Mohan Dat. MonBil of Maaarlpur. d«*fced Jao. 23. i905. 
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1907 he bad doO been dnly summoned and was no\ properly represanfted before 
NOV. la the Courb, should have dismissed it albogebher. The two defendants have 

iPP^iATBposition is akin to that of two oo- 
GiviD, exeoutors : Ameer Ah*s Students’ Mahomedan Law, p. 110. Section 438 

- of the Civil Procedure Code requires that whan there are several exeou* 

be made parties to a suit against them. When there are 
u. w. M. itro. several trustees, they should all be made parties in a suit brought against 

them as euob: the English praotioe is also to that effect: see Annual Prac¬ 
tice for 1906. 

Babu Surendra Nath Ouha, for the respondent. All the trustees 
need not be made parties. Suit should not fail for omission to sue one 
of the joint trustees, if it is not shown that according to the deed of trust 
they were required to act together. Absence of a general order of Court 
appointing guardian is an immaterial defect, and in the absence of any 
prejudice is covered by s, 578: Walian v. BanhiBehari Perahad Sinj/fcd). 

[184] ^ACliEAN, O. J. I think this appeal must succeed upon one 
short point, namely, that the plaintiffs cannot succeed because they have 
nob brought before the Court all the parties who are liable to pay their 
rent. In this case the rent was created by a putni pottah, the date of 
which is not given but the effect of which is stated in the first paragraph 
of the plaint. The Interest under the putni pottah subsequently became 
vested in the two first defendants as mutiuallis. I have always regarded 
a mu twain asatrutee. One of these mutwalUs is a minor; he is a 
defendant but no guardian ad litem had been appointed on his behalf, 
for the purpose of this suit. It is found that the summons was not pro¬ 
perly served upon him. . An objection was taken at the bearing that 
defendant No. 2, the minor, was a necessary party to the suit, and that 
be was not properly represented before the Conrt. He had not been pro¬ 
perly served, and it appeared that no guardian-ad-litem had been appointed 
on bis behalf. Even then if the plaintiffs, in order to save the suit, had 
asked the Court to allow it to stand over for a short time to enable a 
guardian to be properly appointed and proper notice to be served on 
defendant No. 2, such an application would possibly have been granted. 
But they did not do that. I consider it essential that both the mutwailia 
wbo are the persons liable to pay the rent should be before the Court, and 
as they were not before the Court the view taken by the Court of first 
instance is right, and the suit fails. 

Other points of some nicety were raised, but I need not go into them. 

Both the appeals are allowed with costs, and the suits dismissed 
with costs. 

Guidt, J. 1 agree. > 

Appeal allowed. 


(1) <1908) I. D. R. 80 Cal. 1021; L. R. 80 I. A. 182. 
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[188] APPEIiliATE CIVIL. 

Before Mr. Jtistio* Mtira and Mr. Juttiioe Oaspsrsg. 

Kbibhha Kinkar Dotx V . Bhagwan Das.* 

[12hh Novenabar, 1907,] 

Chaukidari Chakran lands—Tha Village Ohaukidari Act {Bang. VI of 1070), s. 61, 

conttruoiionof—Bight created bg the chauktdar, effect of. 

Th» words “sabieok to all ooatcaots hetetofoia made . . . . in which 

such land may be situate” in aeotion 51 ot Act VI 

tracts in the nature of patois oc .mokararia created by the aemmdar hiin<»elf in 
respect ot the village in which the ohaukidafa land or ay portion of u 
ate, and do not reserve the tights created by the ohaukidat, whose land is re- 

Bouiddi ill favottc of dk tlutd porfloii. 

CDlet. 16 0. W. N. 61=18 0. ti. J. 109=3 I. O. 833 : Ref : 69 1. O. 7*85 0- I*. J- 193.1 
Second Appeal by the defendants, Krishna Kinkar Dutb and 


1907 

NOV. 18 . 

APraLEATB 

OXTUX 

88 G. 185=18 
C. W. H. 161 
= 7 , 0 . L. 4 . 
86 . 


another. ^ 

This appeal arose oat of a suit in eieotment brought by the plaintiff, 

Mahant Bhagwan Das, against the defendants, Krishna Kinkar Duth and 
another, who were sub-lessees holding their homestead under a resumed 
ohaukidaxi service tenure. The dispute referred bo two plots of land ; of 
which one plot was settled with the defendants by the Oolleotor of the 
district, on behalf of the ohaukidar, for a patiod of 26 years; and the other 
plot the ohaukidar settled with them personally. Afterwards the chakran 
lands were resumed by Government and settled with the aemindar of the 
estate, from whom the plaintiff obtained a patni lease of an eight-anna 
share of the estate. The plaintiff by a subsequent purchase became the 
owner of the 16 annas of the putni right, of which the pro/orma 
defendants were durputnidara of eight annas share. The allegation 
of the plaintiff was that the right*of the defendants, if any, had bean 
annulled by the resumption of the service tenure, and they being tres¬ 
passers were liable to be ejected from the two plots with respect to the 
[186] eight-anna share, and the plaintiff was entitled to recover khas 

possession ot the same. , i. • 

The defendants pleaded, inter alia, that they were let into the 

possession by the previous owner, and were in possession lor over 30 

years* that their right to the lands in dispute bad not been annulled, as 

section 51 of the Village Onaukidari Act (VI B.O. of 1870J reserved the 

rights created by the ohaukidar, whose land was resumed, in favour of a 

third person ; and that at any rate, they were entitled to rely on the 

lease tor 26 years, granted by the Collector of the district in favour of 


them. 

The Court of 6 rst instance dismissed the suit for khas possession as 
regards the plot settled with the defendants by the Collector, and passed 
a decree for ejectment as regards tae other plot. On appeal, the learned 
Subordinate Judge passed a decree in favour of the plamtvd in respect ot 
both the plots. 

Against this decision the defendants appealed to the High Court. 

BtkbTX Digamhar OhatUrjee {Babu Qobtnda Chandra Hoy witn him), 
for the appellants. Section 51 of the Village Cnaukidari Act expressly 


* Appeal from Appallate Dootee, No 3 >j of 1936. ag<»iQet the deocee of Umeah 
Ohandra San, Sabordmate Judge ol Biebbum. daMd Deo. 8. 1905, Eevereiog tbe deoree 
of Duiga Dae Obakeavatti, MaoeU ot Rainpas.tlat, dated May 29, 19Q5. 
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1907 makes the transfer subject to all oontraobs ; there is no limitation placed 
NOV. 13. on the word oontraob ; the oontracb made by the Collector on behalf of 
Apf^atk obaukidar. and that made by the ohaukidar himself must therefore 
OrnoT ^^bsist notwithsbaadmg the resumption of the land : see Jonah 

-* Alt V. Bakihiiddin Mallik (H. The object of the section is to save all 

as 0. 185^12 oontraotual rights of person other than the zemindar. The Collector in 
0. «. N. 161 representing the Secretary of State has made the first oontraot for 25 

ye^rs, and when afterwards he made the transfer, this must be subject 
bo that oontraob. The law does not in any where say that the ooDbract to 
be saved must be one to which the zemindar was a party. The zemindar 
had no present interest. The chaukidar was the present holder and the 
Collector represented the Government; enoh a transaction ought to 
stand. It has been held in the case of Ram Kumar Bhattaeharjee v. Bam 
NeioaJ Bajgutu (2) that a sub-lessee under a ohaukidar was entitled to a 
[l87j right of oooupanoy. Here the land being buatee, no such right oan 
be olaimed, but it shows that a sub-lessee under a ohaukidar is nob wiped 
out by the mere fact of resumption. Besides, the Government was in 
possession for several years, and punokayats realised rent from the defen¬ 
dants. There was an aooeptanoe of the tenancy by the Government after 
resumption, and the plaintifis deriving title from the Government must 
also accept the defendants as tenants. 

Babu Lai Mohan Das (Babu Surendra Krishna Dutt with him), for 
the respondents, was not called upon. ^ 

MiruA AND CAtiPERSZ JJ. The main question argued before us refers 
to the construction to be put on tbe last words of section 51 of Act V£ 
(B.C.) of 1670. Under section 50 of the Act, the Collecbior is authorized 
bo make a transfer of resumed cbaukidari land to the zemindar. Section 
51 says that the transfer shall be subject bo the amount of assessment 
mentioned in the deed of transfer which is to be in tbe form prescribed in 
Schedule C of the Act and ''subject to all contracts heretofore made in 
respect of, under, or by virtue of, which any person other than the 
zemindar may have any right to any land, portion of his estate or tenure 
in the place in which such land may be situate. 

The contention before us is that the words quoted above reserve th^ 
rights created by the ohaukidar whose land is resumed in favour of a third 
person. We are of opinion that this oonbenbion is nob sustainable. The 
words evidently refer ho a oontraob made by the zemindar in respect of the 
village in which the cbaukidari land or any portion of it is situted. This 
has been tbe view taken in a series of oases decided by this Court, and the 
form as given in Schedule C confirms the view that has been taken in 
these oases. The last words of the form are "subject to all contracts bind¬ 
ing tbe said ... in respect of any lands, portion of the said . . . 

situated within the said village.*' Thus tbe section evidently refers to 
contracts in the nature of putnis or muhararis created by the zemindar 
himself in favour of third persons. If the transfer is made bo the zemindar 
and the zemindar has already granted a sub-lease of the entire village, 
[188] including the cbaukidari land, the sub-lessee would be entitled to 
the benefit of the transfer made by the Collector under the Act. It 
would go against tbe principle of the Act itself and tbe well known status 
of cbaukidars if we were to bold that the rights created by the ohaukidar 
would subsist DOtwith^taoding the transfer by the Collector by virtue of 


(1) (1906)9 0. W. N. 671,676. 


(2) (1904) 1. Ii. B. dl Oal. 1021 ; 
8 0.W.N. 860. 


X16 


WALIHAM V. JOaESHWAB NABAYAM 



86 Gal. 166 


febe provisions oonbained in seotion 51 of the Aofi. A obankidar is in 
possession of obaukid^ri land for fabe purpose of oerbain servioes, and bis 
inberesb is Umitied to the period during which he serves the estate or the 
zemindar.^ As soon as his service ceases, his right to the land ceases. 
The grantor ceasing to have right in the land, the grantee must necessarily 
cease to have right under any grant made by the grantor. 

We are. therefore, of opinion that both on principle and on the 
construction of section 51 of Act Vi (B. O.) of 1870, the leases created by 
the ohaukidar must be held to have ceased upon the transfer by the Col¬ 
lector of the land to the zemindar. Oar judgment with respect to this 
point will cover both the plots A and B which are the subjects of dispute 
in this case. 

As regards plot A, a further contention has been raised > namely, that 
the Magistrate of the District having granted a lease for 25 years in 
favour of the appellants, they are entitled to rely on that lease in any 
suit for ejectment by the transferee from the Government. It does not. 
however, appear that the Magistrate or the Collector bad any power to 
grant snob a lease, and it would seem from the wording of the lease itself 
that the Magistrate or the Collector intended to act on behalf of the 
cbankidar. If that is so, the grant of a lease by the Magistrate or the 
Collector could nob be of any use as against the transferee. The Magis¬ 
trate or the Collector stood in the same position as the cbankidar himself. 
And then again if the lease be considered as one created by the cbankidar 
himself, the lease is void for non-registration, inasmuch as it was eseoubed 
after the Transfer of Property Act came into force. For these reasons, 
we are of opinion that this appeal must fall, and it is accordingly dismiss¬ 
ed with costs. 


1910 

hot. 19. 
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Appeal dismissed. 
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[189] PRIVY COUNCIIi. 

WAlilHAN V. JoQESHWaR NaRATAN. 


[On appeal from the High Court at Fort William in Bengal.] 

[7bh and 20bh November, 1907.] 

Deelffratery decres—Power of Court to make declaratory deeree’^Suit for possession by 
alleged next reversioners on ground that their mother who held a woman's estate in 
immoveable property was dead—Failure to prove mother's death^Dismissal of suit 
So far as possession was eoficerned, and declaratory decree made as to plaintiff s’ 
title. 

The plaiatifla brought a salt for oectaia immoveable property as the next r«- 
verslooary beir^ of a deceased Hioda, aod the only relief they claimed was pos¬ 
session on the allegation that their mother who bad succeeded to a woman’s 
estate in the property was dead:— 

Beld. that on the finding by tbe Court that the evidence failed to establish 
the fact of the mother’s death, the suit should have been wholly dismissed. 

Other allegations made in the plaint that alienations made by the alleged 
mother were not justified by legal necessity, and that the plaintifis were really 
her sons which were both denied, were merely argumentative steps towards the 
only decree sought, namely, possession; and under the oiroumstanoes tbe Court 
was not entitled to make a declaratory decree in the plaintifis’ favour on those 
allegations after the failure of tbe sole cause of action 

• Presentx Lord robertbon, Lord Collins, And sir Arthur wilbon. 
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Nov^ 20* Appeal, from a judgmenti and decree (Tune 25bh, 1903) of the High 
p^iYY Court at) Calcutta which affirmed a judgment and decree (March 3lsti 
OouNOXEi. 1900) of the Court of the Subordinate Judge of Bankipur. ' 

The defendants were appellants to His Majesty in Council* 

® The oiroumstanoes out of which the suit arose were that Gopi Nath, 

0, W m ”227 VJAS the proprietor of a village called Dhawlpur Akowna, died on 28bh 

a=7 0. ii. J. Novenaber 1859. leaving a widow Gend Koar and a daughter Kewal Koer 
ii=10 Bom. who subsequently married one Chandan Lai. On the death of Gopl Nath 

tiis widow euoceeded him and remained in possession of the estate until 

or L T Tno death on 2nd December 1886 when she was succeeded by .her 

daughter, Kowai Eoer. 

[ISO] Various loans were taken by both mother and daughter on 
the security of the village. Gend Koer borrowed Rs. 2,000 from one 
Wahid Ali (whom the appellants now represent) on 2nd June 1868, and 
another sum of Bs. 3,000 on 25th June 1868 on a mortgage of the pro* 
perty. After the death of Gend Koer her daughter, Kewal Koer, on 3rd 
April 1869, borrowed Ss. 2,000, and on 6tth July 1870 she eseoubed a 
deed for Bs. 5,000 on aooount of the amount due on the bransaobion of 
3rd April 1869 and on account of a further advance. On 25bh June 1872 
she executed a mortgage deed for Bs. 22,000 which included a small 
balance due under the deeds executed by Gend Koer, the amount due 
under the former deeds executed by berself, and a fresh loan for about 
Bs. 13,000. Further loans of Bs. 5,500 on 17tjb February 1873 and 
Bs. 2,000 on 2ad September 1873 were also taken by Kewal Koer, and 
all from the same creditor, Wahid AH. Brenbually on 23rd April 1875 
she executed a oonsolidating mortgage deed, in which all the previous 
transaotions were included, for Bs. 30,000 in favour of Zahar Ulluq, the 
son of Wahid Ali, decea'ed. All the above deads were executed with the 
knowledge of her husband, Chandan Lai. 

Kowai Koer failed to pay the mortgage money in due course, and 
Zabur Ulluq enforced the mortgage and obtained a decree thereon in the 
Court of the Subordinate Judge of Patna, in execution of which the 
village was sold and purchased by Zahur Ullnq on 26th August 1878 ; 
and though subsequently various endeavours were made to set the sale 
aside, they were unsuooessful and the appellants remained in possession 
of the property. 


Up to this time Kewal Koer and her husband had no son, but on 
2Gth August 1878, the date of the sale of the village, one Teto Koer, the 
father's sister of Cbandao Lai, made an application under Act XL of . 
1858 in whiob she alleged that a son had been bora to Kewal Koer on 
l6th August 1878, and prayed that she, the applicant, might be appointed 
guardian of the child ; and an order granting a oreti6oate of guardianship 
was made on 15bh November 1878. The son said bo have been horn to 
Kewal Koer was Jogeshwar Naravaa, the 6rst respondent. 

On 4bh September 1897 was instituted bbe suit out of which 
this appeal arose. The plaintiffs were Jogeshwar Narayan and [191] 
Kusheswar Naravan, alleged bo be the younger son of Kewal Koer. They 
sued by their next friend Sham Peari Koer, tueir sister, though Jogeshwar 
Narayan had since attained his majority. 

The defendants were the appellants as representing the mortgagee 
and purobaser. 
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The plaint stated that the Tillage In snlt was the property of Gopi 
Nath; that Gend Koer, and on her death Kewal Koer, snooeeded to an 
estate for life in the village; that Kewal Koer died on 10th Febraary 1S97; 
and that the plaintiffs as her sons beoame, on her death, entitled in suooes- 
sion to the estate of Gopi Nath. The plaintiffs disputed the validity of 
the mortgages executed by Gend Koer and Kewal Koer, contended that 
the sale in pursuance of them were not binding on them, and prayed for 
possession of the property in suit. 

The defendants denied that Kewal Koer was dead; alleged that the 
plaintiffs were not the sons of Kewal Koer, and 3 pleaded that the mort* 
gages of the property executed by Gend Koer and Kewal Koer, and also 
the sale under the mortgage decree were binding on the plaintiffs. 

On these pleadings the Subordinate Judge held that the alleged 
death of Kewal Koer was not proved: that the plaintiffs were sons of 
Kewal Koer and Gbandan Xial; and that though the money had been paid 
to Gend Koar and Kewal Koer as alleged, the transactions were not justifi¬ 
ed by legal necessity so as to be binding on the plaintiffs. 

So far as the relief asked for, namely possession, was concerned the 
suit was on these findings dismissed. But the Subordinate Judge made a 
declaratory decree that the plaintiffs were the sons of Kewal Koer, and the 
mortgages and sale not being justified by legal reoassity were not valid or 
binding upon the plaintiffs. The reason he gave for doing this was that 
the High Court had held in another case that although Jogeshar Narayau 
was not entitled to get immediate possession because Kewal Koer was 
alive, the Court was bound to decide whether the necessity alleged was a 
legal necessity or not.’* 

From that decree both parties appealed, and the High Court (Ghoss 
and Pratt JJ.) on appeal affirmed the decision of the [193] Subordinate 
Judge and dismissed both appeals with costs. As to the declaratory decree 
the High Court said :— 


1107 

MOT. 7, SO. 



OOUKOlIi. 

83 0 . 189^80 
1 . &. SBsslS 

0. «. N. 217 
=«7 0. L. J. 
iisio Bom. 
U B. 9»i7 
M. L. J. 620 
ss8 M. L. T. 
309. 


It was ooxi>:ende3 bj Mr. Hill for the defendants that the suit ooaid not be 
maintained, tbo cause of aotioa upon which it was founded, vte., the death of Kewal 
Koer. baYiDg failed. No doubt the euit. so far as it a^ked that a decree for poeses-«ion 
be awarded to the plaintiffs, must fail. »a Kewal Koer is cot proved to be dead ; but 
the suit praotieally sought for two declarations, vim , that tbe plamtifis are the grand¬ 
sons of Qopi Nath, and that they ar^i not bound by the sales held in execution of tbe 
decree against their mother, tbe loans upon wbiobtbe decree was obtained not haying 
been for legal neeeeeity. And issuea iovo’ying these questions wer? raided between 
the parties in tbe Court below and were decided. In these oiroaixstanoea it is not 
deeitabla that the final doeision of those questions should be postponed till after tbe 
death of Kewal Koer, when much of the evidence which is now forthcoming, and 
wbieh was adduced at the trial will have disappeared*'. 

On kbis appeal , which was beard ex parte. 

De Qruyther and Q. A. Branson, for fcbe appellants, contended that 
the Courts below bad erred in granting the respondents a declaratory 
decree. The only relief asked for in the plaint was possession, and the 
ground for that relief failed entirely when it was found, as it was by both 
Courts in India, that tbe evidence produced for the respondents had not 
established tbe fact that Kewal Koer was dead, in which case only they 
were entitled to the relief sought. The cause of action failing, the suit 
should have been dismissed. The reasons given by the High Court for 
giving them relief to which they were not entitled on the pleadings 
(amendment of whioh they never asked for) ware unsound. Keferenoe 
was made to Doolkun Jankee Kooer v. Lall Beharee Roy (1) and iiaiea- 
auree Koonwar v. Indurjett Koonuar (2). _ 

<1) (1873) 19 W. B.B3. (2) (I868j fi W. B. 1. 
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The jadgtaenli of their Ijordships was delivered by 
Lord KoBd,BT 80 N. Their Tjordshipe are of opinion that this ftotlon 
ought to have been dismissed with costs, and that therefore this appeal 
should be allowed. 

The suit was one of the simplest and most plain sailing oharaoter, 
alike in the ground of action and the deoree sought. [1933 The plaintiff 
(the present respondents) claimed to have possession of their mother's pro¬ 
perty on the ground that she was dead. The Courts held that it was not 
proved that the lady ba^ died (and indeed there was positive evidence that 
she was alive). The inevitable inference would seem to be that the suit 
should be dismissed. The Court which tried the case, however, bad, very 
naturally, tried the whole case at once and bad to deal with some 
questions as to the paternity of the plaintiffs, and also as to the validity of 
certain gifts by the mother. These, however, were merely argumentative 
steps towards the only decree sought, vis. possession ; they were not 
presented by the plaintiffs as separate and substantive questions affecting 
rights other than that of possession of their (alleged) i deceased mother’s 
estate. As regards one of those questions, it is plain that the validity of 
the gifts, the lady being alive, could ooly be determined with her as a 
party to the suit. Again, the Court might quite well have first triad the 
issue whether the mother was deed ; and, reaching as it did, the conclusion 
that this essential fact was not proved, it is impossible to suggest that it 
could then have gone on to take up and try the other questions. Yet the 
present is really the same question. It appears to their Ijordships that the 
oiroumstauce that some of the media coneludendi might be the same in 
other actions does not vest the Court with any right or duty to pronounce 
upon them in a suit which has gone by the board because of the failure of 
the ground of action. It is not surprising that no proposal was made in 
India bo amend the record, and the record presents its original plain 

Their Ijordships will therefore humbly advise His Majesty that the 
appeal ought to be allowed, that the deoree in both Courts below ought to 
be discharged, and that instead thereof the suit ought to be dismissed with 
costs in both Courts to be paid by the respondents. 

The respondents will pay the costs of the appeal. 

iAvpeal allowed. 

Solicitors for the appellants : Watkins St Lempriere, 


89 0. 194 (=12 0. W. N. 190). 

[184] ClVIti RULE. 

Before Mr, Justice Mitra and Mr, Justice Cagperaz, 

Nadir Chand Shaha v. Wood.* 

[28fch November, 1907]. 

Bailtoay Company—Notice of claim—'*May he directed**—Indian Railways Act (IZ of 
1890), sj. 77, 140—C?ia»r» against Railway administered by a Railway Company. 

A notioe of o'aim for short delivery was served upon the Trafflo Manager of 
a Bailway administered by a Railway Oorapany, and nob an Agent:— 

Held, tbat snoh a notiae was not a sufficient oomplianoe with the provision* 
of sections 77 and llO of the IndUn Railways Aot. _ 

•Civil Rule No, 2751 Jot 1937, Saa No. 3639 of 1907. 
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Secretary 0 / State for Iniia 7 . Dip Ohand Poddar (1) referred to. 

Tbe word ^^may" ia seotton 140 of the lodtan Bailwaye Aot meacs that if a 
plaiotiS is desiroae of serving an eSeotive ootice of claim, the notice be 

directed to the Manager or Agent as the case may be- 

Oreat Indian Peninsula Bailway Oo7npany y.Chjndra Bat (2) followed. 

Pt;r#an«an Oheiii v. South Indian Railway Company (3^ dissentad from. 

LRef: 7l I. O. 459=4 Lah. 46; 44 Gal 16; 49 I .0 493=1919 Pat. 160; 12 G. L. J. 14=3 
4 O. VV. N. 88^=7 1. 341; 18 O. D J 147=17 G W. N. 1184; 19 O L. J. 180, 

10 M. ii. T. 882=21 M. D. J. 1001: 3> Mad. 66; 69 1. 0 69=14 L. W. 684=42 
M. li. J. 202=45 Mad. 135=1921 M. W. N. 878 (PB.)] 

Rule obtained by the plaintiff, Nadiar Chand Shaba, under s, 26 of 

the Provinoial Small Cause Courts Aot. 

The plaintiff sued Mr. Wood, the Agent ot the Assam-Bengal Railway 
Company, to reoover damages for non-delivery of goods. His allegation 
was that he consigned certain goods from Calcutta and Dacca for conve¬ 
yance to Chittagong, but they were short-delivered. He, also, stated that 
one of the consignments was nob delivered at all. 

The defendant Company pleaded, inter alia^ that the suit was not 
maintainable, and that no notice was served according to the Railways 

Aot. 

The learned Small Cause Court Judge having found that the notices 
were served on the Traffic Manager, and not on the Agent £196] of the 
Railway Company, held that they were insufficient in law, and dismissed 

the plaintiff's suit. 

Against this decision the plaintiff moved the High Court and obtained 
the Rule. 

Babtt Skarat Chandra Basafc, for the petitioner. The question is, 
whether the notice, which was given in this case to the Traffic Manager, 
was a sufficient notice under the Railways Act. Section 140 of the Aot 
speaks of the persons upon whom notice is to ba served; the section is not 
exhaustive, and a notice on the Traffic Manager is a sufficient compliance 
with the provisions of the Act The ca^e of Pcrtannan Chetti v. South 
Indian Railway Company (3). and the judgment of Mr. Justice Tyahjee 
in the case of East Indian Railway Company v. Jothmull liamanand (4), 
which was nob reversed on the point that hha Traffic Manager was the 
proper person to serve notice upon, support my oontenbion. I also rely 
upon s. 229 of the Contract Act. 

Afr. Oarth (Dabu Joy Qopal Qhosha with him), for the opposite party, 
was not called upon. 

Mitra and CA8PERSZ, JJ. This is an application in a suit instituted 
in the Court of Small Causes ab Chittagong by the plainhiff for recovery 
of damages from the Assam-Bengal Railway Company for short delivery, 
on different dates, of goods carried by the Railway Company under risk 
notes. 

The plaint is extremely imperfect. It does not state the date or 
dates on which the notices of non- lelivary were given to the defendant; 
it does not, also, state to whom the notices ware given, and when and 
how they were served. The plaint is also silent as to the dates when 
the delivery in each case was expeobod. 

The defendant, who is the Agent of the Assam-Bengal Railway 
Company, denied the receipt of proper nobioos and, also, denied the liabi¬ 
lity of tbe Company even if the notices were duly served. 

(1) '(1896) l. L. R. 2l,0alo. 306. (3) (1838) I.Zj. R. 22 Mad. 137. 

(2) (1906) I. L. B. 28 All. 563. (4) (1901) !. Li. B. 26 Bom. 669. 
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1107 [ 198 ] The learned S^all Cause Courli Judge came to the conolusion 

H oy, fl a. that the alleged notices of claim were insufficient, they, admittedly, 

CiTiD RutB. been served on the Traffic Manager, and not on the Agent of the 

Bailway Company. 

?f w question argued before us in this Rule is whether the 

O. W. H. 480. uQ^ioQ to the Traffic Manager was a euffioient oompliance with the pro¬ 
visions of sections 77 and 140 of Act Z of 1890, the Indian Railways 
Act. 

S«>otion 77 of the Act requires that before a person can sue for re¬ 
fund for loss or non-delivery of goods, or for short delivery, he must 
prefer, in writing, a claim within siz months from the doe date of delivery 
by the Railway Company. Section 140 speaks of the mode of service of 
notices and the persons to whom the notices are to be directed. It says^ 
" Any notice or other document required or authdirized by this Act to be 
served on a Railway Administration, may be served, in the case of a 
Railway administered by the Government or a Native State, on the 
Manager, and, in the case of a Railway administered by a Railway Com¬ 
pany, on the Agent in India of the Railway Company." The present 
case is one of a Railway Company not administered by the Government 
or any Native State, and the section requires that the notice should be 
served on the Agent In India. Admittedly, the notice or notices were 
served on the Traffic Manager. 

The authorities in this Court as well as in the Bombay High Court 
are to the effeot that the service of notice under section 77 of the Act 
must, in order to be effective, be served in the form and manner indicated 
in the Act itself, f.e., section 140 of the Act. In the case of The East 
Indian Railway Company v. t/ethmuH Ratnanand (1), Mr. Justice Tyabji 
held that section 140 of the Act wa" merely an enabling section and that 
the service of the notice on the Traffic Superintendent, or a person of that 
character, would be sufficient. The Court of appeal, however, consisting 
of Jenkins, C. J., and Crowe, J., bald that the formalities required by the 
Legislature could not be dispensed with, and they came to the oonolusion 
that a notice, in strict accordance wi^h the provisions of the Act, must be 
served before an action could be [197] brought. The learned Judges 
were of op-nion that the fact that the Bast Indian Railway Company 
knew of the claim of the plaintiff, and that intimation of the notice, 
which, in that case, was served on the B. B. and C. L Railway Company, 
had been given to the East Indian Railway Company, were not suffi¬ 
cient; and they followed the decision of this Court in Ounga Psrshad V. 
The Agent, Bengal and North-Western Railway Company (3). 

In the oa*:e of TA* Sf'oreiary of State for India in Council v. Dip 
Chand Poddari^), this Cou^t held that section 77 of the Railways Act re¬ 
quired that the claim should be preferred to the Railway Administration, 
and that the words Railway Administration mean, having regard to the 
provisions of section 3 of the Act, the Manager in the case of a State Rail¬ 
way, and that the service of notice to the Traffic Manager was not suffi¬ 
cient The case of The Secretary of State for India in Council v. Dip 
Chand Poddar (3) was one against a State Railway, bub the principle of 
construction adopted by th’S Court was that the directions in section 140 
must be strictly followed, and the word "may" in that section must be 
ooDstruotive as meaning mush if a plaintiff desires to make a claim, 

(1) (1903)11. L. B. 26 Bom. 669. (3) (1896) I. Tj B. 94 Cal. 306. 

(1) H. 0. Deoieiooe, Ind. By. Oaa S3. 
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A simiUr iaberprebafeion has beea pab oa similar olaases ia obher 
enaobmanbs in which direobions are gwen bbab nobioes should be served on Kov. 23. 
a paitioular person in a pirbioular manner. Tna oa^e of noQioes under see- 
tion 424 of bha Oivil Pcooadura Gada, on bha Saacetiary of Soatie for Ba uE. 

in Oounoili may be oibei as an lilnsbrabion of this pimoipie of oonsQtno> 35 q. 

bion. 0. «. N. 430. 

Wa oannob agree wibh Tyabji, J. or the learnad Judges of the Madras 
High Oouri who daoidad bba Orkse of Pertannan Cketti v. South Indian 
Railway Company Cl)i in bhe view they have Oafcen as bo bhe etleoti ot bhe 
word "may’* in seobion 140. In our opinion* bhe word '*may" in bhis sec- 
bion means bbab* it a plambiff is desirous ot serving an effeotiive nobioe ot 
claim, bhe nobica musb be direobed bo bha Manager, or Agenb, as bhe case 
may be. This is, also, bhe view bakan in Great Indian Panimuia Rail¬ 
way Company v. Chandra in which all bha earlier oases have been 

cited and followed. 

[198] We are, bberefore, ot opinion bbab bhe judgment ot bhe Small 
Cause Court Judge is correct and that bhis Buie muso be discharged. 

The learned vakii lor bhe petitioner has contended that bhe case 
should be sent back bo bhe lower Court for a finding on bhe question whe¬ 
ther bhe Traffic Manager was authorized by bhe Agent of the Assam- 
Bengal Bailway Company bo receive notices, bub bhe question does not 
arise on bhe pleadings, and bhere is no evidence on bhe record on bhe point. 

The Buie is accordingly discharged with costs. 

Rule disoharged. 


85 c. lag. 

[199] APPEAL FROM ORIGINAL CIVIL, 

Before Sir Francis W. Maclean, £. C. I. E., Chief Justice, Mr, Justice 

Stephen, and Mr, Justice Woodroffe, 

Bamjidas Poddar V. Howsb.* 

[12bh December, 19<J7.J 

Arbitration—Application to stay proceedings pending arbitration—Arbitration Act {IX 
0 / 1899) s. 19. 

Saotion 19 ot the Avbitcation Aot oolf applies where there baa been a sub- 
miasion to arbitratioo before the oommenoemeat ot legal piooeedmgs. 

CFol: 84 Bom. 879 ; Ref : 33 Bom. 687 ; 81 I. 0. 653.] 

AfpeaIi by the defendant, Ramjidas Poddar, from the judgment ot 
HABINQTuN j. 

The plaintiff. Frederick WilUam Howse. on the 24bh August 1906, 
instituted a suit for the recovery of Bs. 13,362-13 as damages sustained by 
him through the defendant Bamjidas Poddar’s broach of three contracts. 
On bhe 2 nd November 1906, they agreed in writing bo submit the disputes 
and differences arising between them to bhe arbitration of Mr. T. B. Pratt 
and Babu Sewpetsad Poddar. Thereafter one of bhe arbitrators declined 
bo proceed wibh bhe reference alleging dilaboriness and obsbruobiveneas on 
the part of the defendant. The plaintiff then proceeded with the suit. 
On the 8 Dh January 1907 the delendant applied under s. 19 of bhe Indian 
Arbitration Act for an order staying proceedings in the suit, and on the 
92nd January 1907 the following judgment was delivered by 

• Appeal from Original Civil, No. 4 of 1907, in Saifc No. 747 of 1906 
(1) U998) I. li. B. 32 Mad, 187. (3) (1906) I, L. R. 28 All 563.' 
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HabiNOTON J.«-Thi8 is a zula to shew cause why this suit should not ba 
stayed andec the provisions of seotion 19 of the Arbitration Aot, and why the 
acbUratiOQ to which the parties to the rule agreed should not ba diteoced to 
proceed. The learned counsel, who appears to shew cause aSainst the rale, taSea 
an objection that section 19 of the Arbitration Aot is inapplioable in the pre-ient 
case, because the dispuie agreed to be referred to arhid^tion wa^ the subject 
of a suit, and he o.>ntends taat the Arbitration Aot applies only to arbitrations 
[2003 bv agreement and not to an -arbitration in a dispute wbioh is the subjeot-znat* 
ter of a suit. No'^r, the preaxnable to the Arbitration Aot is in the following terms: 
‘‘Whereas it is expedient to am- nd the law relating to arbitration by agreement. 
‘'Without the intervention of a Court of Justice; Tt is hereby enacted" and so on. 
The seooau .•‘eobioa provides that "this Aot shall apply only in oases where, if the 
"8ubieot-m.»tter submitted to arbitratioa were the subject: of a suit, the suit could, 
“whether With leave or otherwise, be instituted in a Presidency town " Then follows 
seotion 19 which provides foe the staying of legal prooeelings. That seotion gives 
power to the Court to stay proceedings in a case "where any party to a submission to 
"wbioh this Aot applies, or any person olaitaing under him, commences any legal 

“ptooeedioga against any other party to the submission,.in respect of the matter 

"agreed to be referred." In my opinion that section is clearly directed to the stay of 
a prooeediog instituted after the submission to arbitration and it does not appear to 
me to be appiioabla to the stay of proceedings wbioh have been oommenoed between 
the parties eefore tbe agreement to refer to arbitration was oome to. And 1 think 
there is great force in tbe argument of Mr. Baoklaod that tbe terms of seotion 2 shew 
that tbe Arbitration Aot was intended to refer to arbitratioa of disputes which were 
not in faot tbe subjeot of suits, and my view is strengthened by the fact that the pre> 
amble to the Aot relates to arbitrations without the intarveption of tbe Court. 1 think 
the objection to the rule is sound, and that tbe only course open to the parties is to 
have recourse to proceedings under seotion 506 of the Civil Procedure Code and tbe other 
eeoliODs in that Chapter, and to have an otdec-of Court referring the matter to arbi¬ 
tration and then by tbe provisions of seotion 508 the Court would be enabted to deal 
with the suit as provided by that Chapter. If the Arbitration Aot were intended to 
refer to arbitrations in respect of ^uits already Instituted, it is very siogular that it 
only repeals the scobions in the Civil Procedure Code which relate to arbitrations by 
agreement other than agreements in ponding suits. Tbe ruli must be discharged 
with oosts. 

Froob this judgDQOnti tiho defendant Appodled. 

Mr, Aveloomt for the appellant, 

Afr. Zorab and Mr, Buckland, for the respondent. 

MaclkaN, C. J. We are clear that the ease does not fall within 
section 19 of tbe Arbitration Act (IX of 1899J. Here, a suit bad been 
instituted to recover a substantial sum. The parties then agreed to an ar¬ 
bitration not only in regard to the subjeot of the suit but to all differences 
between them relating to other matters. Now the defendant in tbe suit 
applies under section 19, to stay proceedings in the suit. It is quite clear 
that that section applies only to oases where there has been a submission 
[201] to arbitration before the commencement of legal proceedings, and 
gives the Court power bo stay such subsequent proceedings. That has no 
application to tbe facts of the present case. The appeal must, therefore, 
be dismissed with costs. 

In tbe view we take of the case, it is not necessary to discuss the 
question whether or not an appeal lies. 

Stephen J. I agree. 

WooDBOFpE 3. I also agree. 

Appeal dismissed. 


Attorneys for the appellant: Ghosh & Bose, 
Attorneys for the respondent : Orr^ Dignam & Co. 
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35 0. 202 (ssl2 0. W. N. 169= 38 I. A. 22=10 Bom. L. R. 1=2 U. L. T. 506 

=17 M. L. J. 616=5 A. L J. 10=7 C. L. J. 36) 

[202] PRIVY COUNOIIi. 

PHUIi KUMAni V, Ghanshyam Misra*. 

[L9bb November, 1907.] 

[On appeal from the High Court at Fort William in Bengal,] 

Valu<ition of $uU-~Siiit under Otvil Procedure Code {Act XIV of 1882| s. 333—P/'opeyfy 
of pXoiniiJf wronglft atfachcd^Claim in €x-:cttiion prcceeding'^ refected ^Court Fees 
Act {VII of 1870) Sch. JI, Article 17, sub-sec. (1)— Su'i to set aside summary deci- 
lion of Court not established wider Letters Patent. 

The plaiatiQ was iu poisesstoQ of immoveabla property whioh she bad pur* 
oh»sed from the aeooad defeadaot agaiast whom the 6c3t defendant obtained, 
in the Goart of a 3 ibordinabe Judge, a deoree in exeeation of whioh the plain- 
ti9*3 property was attached. Her claim in tbe execution prooeedings was 
rejected, and she thereupon brought in the Subordinate Judge's Court, a suit 
foe a deoUration of her r<ght to the property and foe an injunction to restrain 
the first defendant from executing his deoree against it 

Beld (reversing the decisions of the Courts belo^), that the suit was one 
under s. 383 of the Oivil Procedure Code (Act XIV of 1893- foe which the proper 
court*fee was that prescribed by sub*aeotion (1) of article 17 of Sobedales 11 
of the Court B^ees Act < V 11 of 1870 , namely Bs. 10 foe **a suit to alter or set 
aside a summary decision or order of a Civil Goat t not established by Letters 
Patent.'* 

Dhondo Sahharam Kulkarni v. Oovind Babaji Kulkarni (1) followed. 

CDist : 40 Mad. 733 = 31 M. L. J. 394=1916 M. W. N. 207; 43 Mad. 760=1920 M. 
W. N. 672=39 M. L. J. 350=59 1. C. 947; 33 0 L. J. 201=62 I. O. 348; 1921 
M W. N. 243=41 5f. L J 78; Fol: 14 1. 0 716=15 C. L- J. 649; 39 Mad. 1196; 
88 Mad. 535: 44 I. O 891 = 4 Pat L. W. 391 = 1913 Pat 221; 30 I. 0. 965; 64 I. 
0. 49;70 1. O 332; 76 I O. 116=18 L. W. 399=l923 M. W- N 747; Ref. 79 I. 
O. 358=il6 AU. 419; 80 I. 0. 856»3 Pat 796; 80 I. O 905; 3l 1. 0 879=38 All. 
73; 43 Oal. 370; 80 M. L. J. 665: 86 !. 0. 615; 31 Mai. 317; 6 P. L. J 394 ; 58 I, 
G. 336 ; 63 I. O. 892; 64 I. 0. 718 ; 64 I. 0. 49 ; 73 I. G. 767 ; 83 I. C. 2S3ar61 
Cal 648.3 

Appeal from a judgmenb and decree (lObh Deoember 1903) of bbe 
High Courb at Caloubba whioh affirmed a judgmenb and decree (^7bh 
Augasb L900) of bbe Subordinabe Judge of Purneab. 

The plainbiS was bbe appellanb to Hie Majesty in Council. 

Gbbabrapab Singh, bbe second respondeat, was the owner of perganas 
Katibar and Kuuaaripur in bbe disbriob of Purneab, whioh on 2Dd Septem¬ 
ber 1893 ho sold bo the plainbiff-appellanb who obtained possession thereof 
and was duly registered as proprietor in bbe Collector’s reglsber. In 
Ghanshyam M sra, the first respondent, who had obtained a money-deoree 
against Chbatrapab Singh, attached tbe abovemenbioned properbies and 
[203] advertized them for sale in execution of his deoree; whereupon the 
appellanb objected bo the abbachmenb and applied to tbe Subordinate 
Judge of Purneab in whose Courb the exeoubion prooeedings were bo 
remove it, claiming bbe properbies as her own. 

The Subordinatae Judge^on 24th April 1899 made an order rejeobing 
her claim, and consequently on 30bh May 1899 she insbibubed bbe present 
suit against Ghanshyam Misra and Chbatrapab Singh, stating the above 
lacks and claiming the following relief; " (a) that the plaintiff's title bo 
and possession of the aforesaid properbies be declared, and bbab it be 

•Present: Lord Robertson, Lord Coldins and Sir Arthur Wilson. 

(1) (1884) I. L. B. U Bom. 20. 
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declared that bhe defendant! second parby has no rtgbb or blble lefb in bha 
said properbies afber sale bo the plainbiCE as aforesaid; (6) bhab ib be furbhar 
declared bhab bha said properbies are nob liable bo be sold in exacubion of 
bhe decree of bhe defendanb firsb parby againab bha dafendanb second parby 
as aforesaid; and (o) bhab a permanenb injanobion may issue on bhe defen- 
danb firsb parby nob bo exeoube his said decree against bha said properties 
of bhe plaintiff.” The plaintiff stated in bhe plaint bhab she was paying **a 
courb fea ot Rs. 10 for her prayer for a declaration and another fee of 
Rs. 10 for her prayer for a permanent injunction.” 

Ghanshyam Misra alone defended the suit, and of bhe questions raised 
in his written statement the only one material on this appeal is bhab bhe 
plaint was insufficiently stamped. 


The Subordinate Judge heard bhe whole suit bub gave judgment only 
as bo bhe sufficiency of the stamp-duty On bhe plaint. On that point he 
held, following two Calcutta oases, bhab the suit did nob fall within article 
17. soh. II of the Court Fees Act (VII of 1870), bub was one in which the 
ooutb-fees should be calculated on bhe amount of Ghanshyam Misra's 
decree which was Rs. 62,022; and be demanded from the plaintiff a sum 
of Rs. 1,^30 in addition to the Rs. 20 she had already paid, and on the 
additional sum not being paid within the time fixed for payment, the 
Subordinate Judge dismissed the suit with costs. 


On appeal the High Court (Rampini and Pratt JJ.), afber referring 
bo the suib as being ”one of bhe nature referred bo in s. 283 of the Code of 
Civil Procedure,” said :— 

** The Babordisate Judge hae pointed out that in oettain oaaea deoided by the 
Allahabad, Madras and Bombay High Ooucta, a suit ot this kind has been held to [2043 
be one ooming under artiole 17, sob. II of the Ooucfc Fee? Aot. and therefore subjeot to 
a oourt'fee duty of Rs. 10 only. Ha has however followed two rulings ot this Court; 
Ahmed M.irza Saheb v. Thomaz (1) and Modhutudun Koer v. Rakhal Chunder Roy (3), 
Booording to which a suit of this nature is one in which consequential relief is prayed 
for, and therefore subjeot to an ad valorem oourt-fee duty. 

**Xbe learned pleader who appears for the appellant has Invited us to come to the 
oonoluston that the above-cited rulings of this Oourt are erroneous and to refer the 
question of the oourt-fee duty payable on such a suit to a Fall Bench with the view 
ot having the decisions in these two cases set aside. We do not see any neoessity to 
adopt this oouTEie. The earlier of these two oases only followed a still older deoisioo. 
Jalalu'idtn Mnhomed v. ShohoruUah (3^; so that the rule of this Court on the subjeot is 
one of very many years* standing. Moreover, in this case the plaintiffs seeks not only 
lor a deolaration of her right bub for the grant of a petpetuel injunction restraining 
the sale, as the property of defendant No. 2, of the property she lays claim to. Hence, 
she would seem to us to seek for more than a mere declaratory decree, and the suit 
comes within the purview of the Fall Bench decision of the Allahabad High Cou't in 
Ram Pro tad v. Subh Dai (4j which seems to have been overlooked in soma at least 
of the later oases deoided by the Allahabad High Court, which are cited in the Sub¬ 
ordinate Judge's judgment. 

**We accordingly dismiss this appeal with ooets" 

On this appeal, which was heard ex parte, 

De Gruyther, for bhe appellanb, conbended bhab bha oourfa-fee demand¬ 
ed by bhe Courbs in India was nob oorraobly debermined in accordance wibh 
bhe provisions of bha Oourb Fees Aob (VII ol 1870), The proper fee, ib 
was submibbed, was nob one calculated on bhe value of bha decree in exe« 
oubioD of which the appellanb's properby bad bean wrongly abbaohed; nor 
was ib bo be debermioel by breabing the sutb as one for a deolarabory decree 

(1) (1686) 1. D. B. 18 Oalo. 162. 422. 

(2) (1867) 1. D. B. 15 Cal. 104. (4) (1880) I. L. B. 2 All. 720. 

(8) (1874) 15 B. Ii. E. Ap. I; 29 W. B. 
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in-whloh oonsequenbtal relief was sought; bub was goyerned by Atbiole 17i 
clause (1) of Sob. 11 of the Aob as beiog a suifa to ^eb aside the suDamary 
decision of a Court nob established by Letters Patent, for which the court' 
fee prescribed was Bs. 10; and as the appellant had paid Bs. 20 the plaint 
was sufficiently stamped. Beierence was made to bhe Civil Procedure 
Code (Act XIV of 1883), sections 278, 281,283; the Court Fees Aob, 86 0. S02:=12 
sections 7 and 6, clause (6); Sob. I prescribing ad valorem fees ; Soh. II, ^ If* 
Article 17: Jalaluddin Mahomed Shohorullah (1), Ahmed Mirza 
[2063 y. Thomas C2), Modhusudan Koer v. Bahhal Chunder Bov (3), b. 1—sic,' 
Dhondo Sakharam Eulkarni v. Qotind Bahaji KuZ^earni (4), Go6»nd L. T. i06^=17 
Nath Tiwari v. Qajraj Mali Taurayan{6)t Qulzarimal v. JadauvBai (6), ^ 
and as bo a suit for a declaratory decree where consequential relief was |^* 

prayed for Eattama Natohtar y. Dorasinga Tevar (7). J. 86. 

The iudgment of their Lordships was delivered by 

Lord Bobbbtb.^n. The sole question in this appeal is what is the 
proper coutb'fee payable on the plaint in the suit. The Aob governing the 
question is the Court Fees Act (VII of 1870). Proceeding on the theory 
that what was due was Bs. 20, bhe appellant stamped her plaint accord- 
ingiy; her suit was dismissed in the Court of first instance on the ground 
bhat her plaint was insufficiently stamped; and this judgment was affirm¬ 
ed by the High Court of Bengal in the judgment now appealed against. 

The present appeal has been heard ex parte. 

For bhe right determination of the question at issue it is necessary 
to ascertain what are the object and the nature of the suit. Now, for¬ 
tunately, this is not dubious. The plaintiff euccinotly and accurately 
abates that the cause of aoticn accrued on 2Ith April 1899, that being the 
date of a judgment pronounced against her in the Court of the Subordinate 
Judge of Purneah in certain ezeoution proceedings. Wbat had taken 
her into that Court was this : she bad bought a property from the 
second respondent and bad taken possession and was registered as pro¬ 
prietor. After and nowithstanding this, the first respondent purporting bo 
be a creditor of the second respondent under a decree for Bs. 62,022, at¬ 
tached the property and advertised it for sale. The appellant lodged with 
the Subordinate Judge of Purneah, before whom the execution proceedings 
took place, a claim to the property olaimicg that her right should be 
declared [2o63 and that an injunction should issue against the execution 
of the decree held by the first respondent. This claim was rejected by the 
Subordinate Judge on 24tb April 1899, and bis decree is the cause of 
action in the suit which gives rise to this appeal. 

Now the right of the appellant to sue for the establishment of her 
right, which the Subordinate Judge had negatived, rests on the 283rd 
section of the Civil Procedure Code (XIV of 1882). 

' ** The party against whom an order under section 2^0, 281, or 282 is passed may 

institute a suit to establish the right whiou be claims to the property in dispute ; but, 
subject to the result of such suit, if any, the order shall be conclusive.'* 

This is clear of itself, and the High Court, in the Judgment appealed 
against, describes bhe suit as *' of the nature referred to in section 283.’* 

Having thus ascertained what is the nature of bhe suit, their Lord- 
ships turn to the Court Fee^ Act to see whether such actions of appeal 

(1) (1874 ) 15 B. Ij. R. Ap. I ; 22 W. (6» (1891) I. L. R. 13 All. 889. 

B. 422. (6) (1878) I. ti. U, 2 All. 63. 

(2) (1886) 1. li. B. 13 Oal. 162. (7) (1876) 16 B. L. B. 88 ; L. B. 2 I. A. 

(8) (1887) I. L. B. 16 Cal. 104. 169. 

(4) (1684) I. Ii. B. 9lBom. 20. 


160 T 

NOV. 16. 


PBIVT 

CODMOIIi. 


127 



KPhII II qS 


85 Cal. 207 


INDIAN HIGH OO0BS BBPOBXS 




CYol. 


1907 
NOV. 19. 

Pbivt 

oouNaiii. 

0. 202=12 

. ff. N. 169 
89 (.A. 22 
10 Bom. L. 
. 1=2 H. 
T. 906=17 
L.J. 613 
=3 A. L. J. 
10 0. L. J. 

86 . 


are speoifioally deaU wibh ; for it is only if tihoy are not speoifioally dealt 
with that the task arises of hading bo whiah group of oases this is to be 
assigned,Now. the ITtih Arbiole of Sohedale II is expressly made bo 

apply to ** Plaint or Metaorandam of Appeal in eaoh of the following 
suits 

•* 1. To alber oc a^i aside a summary deoision or order of any of the Civil Court! 
nob established by Letters Patent, or of any Revenue Court." 

Now, this is an exaot desoripbion of the e£feob of the appellant’s suit. 
It is true that, insbaad of asking the Court bo alter or set aside the decree 
which is the eausa of aotion, she oabagorioally asks from the Court the 
several deorees which she had asked from the Subordinate Judge, and which 
the Subordinate Judge had refused. But this is merely a verbal or formal 
ditferanoe, and saotion 283 of the Civil Prooadure Code, under which 
setion the action is brought, reoognizds suoh a suit as not merely an 
appropriate bub the only mode of obtaining review in suoh oases. 

Their Eiordships are accordingly of opinion that the first head of 
Arbiole 17 of Shedule II, applies to the oasa. This view is opposed not 
only to that of the respondeabs and of the High Oourb bub to that of the 
appellant. Misled by the form of the aobion diraobed by seobion 283, both, 
parties have treated the aobion as if it were nob simply a form of appeal, 
but as if it were [207] unrelated to any decree forming the cause of aooion. 
Accordingly, on the one hand, the appellant, pointing to her prayer for a 
deolarabioQ, says she pays Rs. 10 on that, and, pointing to her prayer for 
injunotion, says she pays other Bs. 10 on thab. In their Lordships' 
judgment, this is not the proper view of the suit taken as a whole; but, if it 
were, it would be extremely difficult for the appellant to bring her suitj 
whioh asks oonsequential relief as well as a declaratory decree, within 
the enaotment which she invokes. 

On the other hand, the respondents equally ignore the essential fact 
that this is a plaint for review of a summary decision ; and they go on to 
bring the action, treated as an original action, within the class of 
oases where the oourt^fees are ad valorem of the action. It is 
not necessary to discuss this in detail; but tbeir Lordships are 
not Satisfied that, even if the value of the aobion determined 
the fee, the respondents have rightly ascertained the value. What 
they have done is simply to take the sum in the exeoubion deoree. This 
is plainly a fallaoious proceeding. The value of the aobion must mean 
' the value to the plaintiff.* But the value of the property might 
quite well be Bs. 1,000, while the execution debt was B^. 10,000. It is 
only if the execution debt is less than the value of the property that its 
amount affects the value of the suit. 


Their Lordships, however, are satisfied that there is in the statute no 
general or overriding reference to value, Tne terms of sub>seobion 1 of 
Article 17 (which they bold to apply) contain no reference to value. Ih 
like manner the class of suits dealing with arbitration awards is coupled 
with suits suoh as that immediately in question ; awards may be of value 
Bs. 10 or of value Bs. 1,00.000; and yet no distinction is made. In short, 
the statute, for good reasons or bad, has dealt wibh oerbaia actions 
irrespeotive of value ; and the present aoBton is one of them. 

This being a matter of praooioe, although bo be determined by 
statute, their Lordships would willingly have given much weight to any 
oonstantaneous praotioe. But while the respondents can claim to be 
supported by decisions of the Oalcutba and Allahabad High Oourts, there 
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Is a contrary decision in the Bombav High Hotirt. Tyhon^o SnJcharam Kul* ifl07 
V. Qovind 3o>haji [2083 Kiilkarni (1\ whioh ha*? the high anhhnritv Nov. 19. 
oI Sir Charles Sargenb, who «?0 judgonontj is in accordance with bbe 
conclusion ab which bheir liordsbips have arrived. COUMOili. 

It is a singular faob bhab while the ratio of bbe appellanb's os'^e Is ab - 

variance wibh bhab which bheir Tjordships adopt bbero is onlv a d'fferflno 
of Rs. 10 in the praobical re^ulb,—the appellanb having naainbaioed bhab ^35 i 22 
. she was liable for Rs 20, while she was brnly liable onlv for R' 10 On ^lO Bom. L. 
bhe obber hand, bbe sum held due in India was Rs. 1.320 and bhis was R 1=‘4 L. 
bhe resnlb of bhe ad valorem bheory. Ib is bo be observed bhab bhe apnol- 
lanb did nob, as she should have done, sbaod on bbe fir^b clause of bhe 17 bh ^ 41 ^. j. 10 
Arb'ole of Schedule If, bub. on bhe conbrary, oonbribubed bo mislead bhe =7 0 . L. J. 
Oourbs, by advancing a bheory which was as unsound as bhab of bhe res- 36. 
pondenbs. Their Lordships bbink bhab, in these oiroumsbanoes, bbe jnsbioe 
of bhe case is meb by bhe 6 rsb respondenh (who alone appeared In bhe suib) 
paying half of bhe appellanb’s oosbs in bhe High Courb and in England. 

Their Lordships will therefore humbly advise H’S Maiesby bhab bhe 
appeal ought bo be allowed, bhab the decrees of bhe High Courb and bhe 
Courb of bhe Subordinate Jndge ougbb bo be discharged, bhab the case 
ought bo be remitted bo bhe High Court wibh a view bo the tspoessarv steps 
being taken bo dispose of bhe remaining issues reserved by the Snhordi- 
naba Judge for future oonsiderabioo. that bhe first respondent ought bo pav 
half bbe appellant's costs in bhe High ■ Courb, and bhab the costs in bhe 
Court of the Subordinate Judge ought bo be dealt wibh by bhe Subordinate 
Judge after bhe o^'har issues have been disposed of. 

The first respondent wUI pay half the appellant’s oosbs of this 
appeal. 

Appeal allowed. 

Solioibor for bha appellant : O. O. Farr. 

35 0. 209 f=13 C. W. N. 828=7 0. L. 3 59=S M L T- 00). 

[209] APPEAL FROM ORIGINAL CIVIL. 

Before Sir Francis W. Maclean. K.G.I.E., Chief Justicet Mr. Justice 

Harington and Mr, Justice Fletcher. 


Lakhan Chunder Sek V. M\r)HU9aDAN Sen.* 

[6bh Eaoemher, 1907.] 

Limitaiion—Limitation* Act It—5-«psnsran of rtohi of action. 

In 1872, a Hindu died in^ettate leaving three Honfl H M, M M. ^nd H. Tj 
C. Ij died in 1881. On the 18th January 1802 M M and the nona C Tj. wore 
dispossessed of their share in osrtain propprty. In 1898 the sons of 0 Ti. insti¬ 
tuted a suit against B M and M for possession and aconnnb, and in isny 
on the death of B. M. and M M their sons were hroncht on the record The 
flons of M. M supported the pods of O. Tj.. and an isRu«> was raided as het.wf^oa 
the co-defendants as to whether the son‘> of M M were entitled to " ee'-tain 
share A decree dated the 20bh ^oril was passed in f'*vnuT of the plain- 

tifl. and it was further deoLred that the dofnndscfc'’, the sons of M. M . were 
entitled to the share thev nlaimed. The som of H M. sppea^'*d O'' the ‘^^nd 
February 1004, the Appeal Court confirmed the decfpo In fAvonr of 
and pek agide tha deor^a no far ao it rp^ake'1 kn th^ of M M on 

tba 14tli Nov^mbfif 1904, tbe aodp of M. M. iQ^kiitikpd tf’O prp<3Ank floifc 
the POQfl of O Tj. and of R M for rofl96A5^ioQ« pf%rtit»nn and aoconntu 

• Appeal from Original CiTil, No.H ol-1907. in'suit No. fc26 of 1904. 

(1) (1884) I. 1,.:r. 9 Bom. 20. 
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tbat the ctghb of tho plaintiffs to bting an action to leoovcr tbs pio* 
pcrty was oa8Pea>led between the 20fch April 1903 and the aand Febcaaey 1904» 
and that in ooaeeqaeaoe the suit was not barred by limitation v 

Ranee Surno Moyee v Shoo^hee Mokhee Butmenia ll) and Prannath Rt^y 
Chowdru V. Rookea Begum (2% followed Fulteney v. JVatran (3)* and East Indea 
Company v Campion \4) referred to. 

Quaere whether section 14 of the Xiimitation Aot oovere the case. 

[Ref : 43 Oal. B60 ; Diet: 45 I. 0. 46^=83 M tj. J. 699 ; 70 T. O. 470= Q6 0 W.N. 984; 
16 t* W. 639=44 M.Ij J. 87 ; Ref : 93 1. O. 497; 69 1. 0 9^ ; 63 I. 0. 4lft=83 
OL.J. 260; 70 I. O. 924=1922 M.W.N. 113-=42 803=16 11 W. 848» ’ 

45 Mad 486 ; 70 I. 0. 689=1932 M.^.N. 633=16 D. W. 369=49 486= 

46 Mad. 190 ; b8 I. G. 110=38 O.W.N. 1009.3 

AppkaTi by the plaintiffs, Lakhan Cbnnder Sen and others, from a 
jadgment of Bodilly J. 

In the year 1872, one Guru Cbaran Sen, a Hindu governed 
by the Bengal Sobool of Hindu Law, died intestate leaving a widow* 
Sreemutby Sarat Kumari Dasi, and three sons Beni £210] Madbab 
Sen, Moni Madbab Sen and Obuni liall Sen. The last named died 
in 1881. Up to the 18bb January 1892, Moni Madbab and the sons 
of Cbuni Lall bad partioipatad in the use and enjoyment of their 
shares in certain premises, but on that^date owing to a quarrel with Beni 
Madbab and Sarat Kumari Dasi, they were dispossessed and Beni Madbab 
alone oolleoted the rents and profits of the premises to the exolusiou of 
Moni Madbab and the sons of Cbuni Lall. 


In the year 1896, the sons of Gbuni Lall instituted a suit, being suit' 
No. 882 of 1896 against Beni Madbab and Moni Madbab, praying that 
tbeir shares in the property may be ascertained and declared, for posses* 
Sion, an account and incidental relief. In 1897 both Beni Madbab and 
Moni Madbab died and tbeir sons and legal representatives were brought 
on the record in tbeir place. In that .suit the position of the sons and 
legal representatives of Moni Madbab was the same as that of tbe plaintiffs 
and they supported the case of the plaintiffs. An issue was raised at the 
inJ-tanoe of the representatives of Beni Madbab as between themselves and 
the representatives of Moni Madbab 00 -defendants, as to whether the 
latter were entitled to a ^ share in the prem’ses. The suit was heard by 
Henderson J. and by a decree dated the 20bh April 1903, the plaintiffs 
were declared entitled to a 5/6 share in tbe scheduled properties and it was 
expressly declared that tbe sons and legal representatives of Moni Madbab 
were jointly entitled to 1/3 part of the property in dispute, and it was 
directed that quiet possession be given them of the share to which they 
bad been declared to be entitled, 

Tbe representatives of Beni Madbab appealed against this judgmenti 
and on the 22nd February 19 (j 4 the appellate Court, while confirming tbe 
decree in favour of tbe plaintiffs set aside the decree so far as it related 
to tbe representatives of Moni Mabab Sen. 

Thereupon, on tbe 14tb November 1904, the sons and legal re- 
presentativee of Moni Madbab instituted tbe present suit against tbe sons 
and representatives of Cbuni Lall and Beni Madbab, praying that the 
plaintiffs’ share in the disputed property should be ascertained and deolar* 
ed, for posseasion, partition aoeount, and incidental relief. Bodilly J. held 
that tbe notion [^H] was barred by limitation and dismissed tbe suit in 
the following terms :— 


(3) (1801) 6 Ves. 73. 

(4) (1887) 11 Eli. (N. 8 ) 168. 


(1) (1868) 12 Moo. I. A. 244. 
(3) (1859) 7:Moo. I. A. 828. 
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BODllili'S J. This is an action bionght by the plaintifia to obtain a declaration 
ol the abate in certain property* which he alleges to be joint family prupecty* lor 
partition, mesne profits and o.het reliefs. 

For the purpose ot this judgment, it is only neoagaaty that 1 should very briefly 
deal with the facta as they have been very fully dealt with in the judgmeats of 
Mr. Justioo Henderson and of the Court ot Appeal to both of which 1 shall have late* 
to refer, and they ace not of importance in aeoiding the point. I now have to con¬ 
sider, which is in the nature ot a preliminary objection, that no action will lie, 
inasmuch as from the pleadings it appears, that the action is barred by the Liimita- 

tion Act. 

One Guru Cbaran Sen died in the year 1872 leaving a widow and three sons Beni 
Madhab Sen, Moni Madhab Son and Chunni Dali Ben The present plaintifia ate the 
desoendants of Mom Madhab, and the defendants are the widow and the descendants 

of the other two brothers. 

Guru Ohatan was, during his life-time, the owner of considerable immoveable pro¬ 
perty in thia city and elsewhere, bathe got into pecuniary oif&oultiea and it is allege, 
that for the purpose oi protecting hia property irom the hAnda of his oreditora, be 
dealt with hib properties in various ways, which are very p<iriioulatly^ dealt with in 
the judgment of Mr. Justios Henderson in the suit of Uobind Chunaer bun y. brtmuUy 
XVetiomum U) and in the appeal from that judgment to the Court of appeal. 

That was a suit by the desoenaaots of the youngest bcotbsr, Ghuni Dali s©“» 
ejectment in respect of the proparties now in dispute and for a declaration as to their 
rignts and shares. The piaintiiis suooeeJed and were held entitled to a five-sixth 
Share in tnat suit the proeent plamtifis were made defendants, and m their 
written statement they supported toe claim of the pUintifls and assed that a deoia- 
lation should oe made in theit favour, that they were also entitled to a snare m tne 
disputed properties. The learned Juuge made a decree in their favour declaring that 
they were entitled to 4 abate in the disputed properties—this portion oi the ueotee 
was, however, set aside by the Court ot Appeal on tbe ground, that inasmuch as tuo 
action was one in ejectment and not a partition suit, relief oouid not be given as bet¬ 
ween twoco-defonoants, and theit Dordsbipa said that the present plaiotifis must, if 
BO advised, bring a separate action to establish Iheit rights and that the present 
defendants would te at liberty to raise any defence that might be available against 
them and which was not available as against tbe plamtifis in the former suit. 

The pUmtifi's present action is to establish those rights. After the case had 
been opened by the counsel lo< tbe plamtifis, Mr. 6. K. Dass, the counsel tor the 
defendants. Mr. O. H. Dass, raised a preliminary objeotion that inasmuch as by 
paragraph '^‘2 of the piamt, it is admitted that the plaintifis were diBpo88a:-8ed on 
January ibth, 1892 and as the present action was not started until November l-lth 
190^, more than twelve years had elapsed between the dispossessioa and the bring¬ 
ing of the action, ana the claim was barred by section 9 of the Limitation Act. 

112123 Mr. S. B. Dass. on bahalf of the plaintifis. in answer to the objeotion, says 
that inasmuoD as the judgment of Mr Justice Henderson was given in favour ot the 
present plamtifis on April 20th, 1902, that there was a satistaoDion of the plamtifis 
present cause oi action at that time, and that having regard to the decision of the 
Privy OouQoil, in the case of itance iJurno Aloyee v. bhix^itiee Mokhee iJurm> nta 12 ;, 
when that decision wab reversed a new cause ot action arose at tbe date ot the rever¬ 
sal, and alternatively, he says that, even if a new cause of action did not arise, still 
the statute did not run agaiust his cheats during the time the decree in their favour 
remained uneeversed, which was not, until February 22nd, 1904, and that, therefore, 

he Is in time. , ^ t 

Mr S B. Dass has cited in his argument several oases in addition to tbe one i 

have named above and noticeably amongst them* ate the case of Ziaesu i£uar v. 
X>Auw v8). and the case of Dtndayai i urorAum/c v. Hadhakunort Oeb% (i) and 

several others, but 1 think that they are all distinguishable from the present case and 
1 will deal with them btibfiy later on, as 1 think, they should be only dualt with as 
being subsidiary to the first point and only aciaiog in case 1 am wrong in the de¬ 
cision, to which 1 have come in respect ot that point- Tbe point is, was the dooision 
of Mr. Justice Henderson a decree tu a suit between two parties to the suit who 
would be bound by his decree ? 1 do not tbmk it was. a decree is defined m seo- 

tiou 2 of the Givil Pcooeaute Code as being “ the foimal expression of an adjudica¬ 
tion upon any right claimed *’ ** when such adjudication *’ ** deoidea the suit and 
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» aeorea-holdar is .aid to be “ any person in whose favour a decree or order oapabla 
ol arfioiition has been made. wif^wio 

The Court of Appeal having held that inaamuoh as the suit, in which the decree 
was passed, was a suit in ejectment, Mr. Jaatioe He nderson's jud^'ment cannot staod 
It be.ng a decree as between two oo-defendaDt?. They have held, in my opinion, that 
the dooreo is not a vahd decree and U one, that Mr Justice Henderson had no juria- 
dionon to make, and that it is not merely a qaestion of bis wrongly having 
adjudicated as between the parties, for the case that be bad before him, being one in 
ejectment, the mere fact that one defendant raises an issue in his written statement 


88 0.209=17 - . , - — 

0, V7 N t26 another defendant, does not make it 

=7 0. L. J. 

89=8 L. 


L i. r-. ^ t- • . y. ,--r " ® as between those parties 

whioh the Court has juriadiotion to try, and therefore in my opinion, the decree was 
ultra vires. 


T. 90. The oases of Ba» 3 C Snrno M^yee v. Shooshee Mokhee Burtnonia (1) and Bastu Kuar 

V. Dftum Singr (3) that have bsen quoted by the learnei counsel for the plaintiff in 
my opinion, do not apply to this case, even if 1 am wrong in the oonclufeion to whioh 
I have just come, for the queabiou in bot-h these oases, which are the leading oases in 
point, was—did the decree or order lot the time being in force, ‘•satisfy” the 
plaintifi’e cause of action ? ^ 


■ 


In Ranee Surnoo Moyee v. Shooshee Mokhee Burmonia (\) the facts were 
ehortly the^e The plaioiifi was a zemindar and she granted putnee talooks to the 
defendants who failed to p^y their rents, and oonaequently aha put up the talook 
for sale under the regulat on then in foroa, toe puroba-^a price greatly exoeeded 
the a oount of iho rent due and she was p*id in full the amount of rent due. 'Ihe 
C‘^'33 sale was even ually set aside on ihe ground of irrcguL^rity andshe had to refund 
the amount of the purchase price to the i^urouaser, she then sued to recover the 
arrears of rent and it was held that the oause of action accrued at the time the sale 
was set aside, and that she could not have sued for the rent before, as she had chosen 
to adopt the pcooedare under the Bengal Regulation VIU of 18)9, and although the 
sale was bold to be invalid, owing to an irregularity, still until it was set aside and 
while she held the proceeds of it *’ she was in the position, of a person whose olaim 
bad been satisfied and the suit might have been sucoesefully met by a plea to that 
efieot. 


In Bas$u Kuar v. Dhunt Singh (?), the same principle is, I think, applied. The 
defendant, in that ease owed money to the plaintiff on an aocount stated, and an 
arraegement was oome to between them, that the defendant should sell oartain land 
to the plaintiff, and in respect of the purchase price, ehould give credit for the amount 
due from him lo the plaintiff. 


The defendant refused to oomplete his bargain and a suit for speoifio petformanoe 
hiving been brought failed, aithougu it suooeeoed in the Court ot first instance. In an 
ao lon lor the money due on the account stated instituted after the decree in the suit 
for trpooifio performance bad been set. aside, the cefenUant desired to avail himself of 
the defenoe of the Statute ol Limitation, but unsuooessfally, for the Privy Counoil held 
that, whilst the contract was in ezistenoe between the parties, the plaintiff was m a 
potitioD of a person whose oUim was satisfied, and he could not, daring that time, 
have sued to rsoover the money. 

a 

There are other o^ses that have been cited to me, bnt th<^y do not, in my opinion, 
vary tee ptinoiple that has been laid down by the Privy Oounoil in these two oases* 
i. s., that It is only whereas between the two parties to a suit the claim has been 
sat sfied in such a way that a plea to that effect would be a bar to tne aotion, that the 
Statute of Limitation ceases to run. 

In the present case there was, in my opinion, no such satisfaction. All Mr Jastios 
Henderson did was to make a declaration ai to the nature of the plaintiffs' rights but 
no ezeoubion could have issued on suou declaration and the plaintiff was not in the 
poflibion of a decree bolder within the provisions of section 2 of the Code of Civil Pro* 
oedure. He might have Drought an aotion for partition, as he has done now, and the 
faot that be bad obtained the declaration from Mr. Justice Henderson oould not, in 
my opinion, have been pleaded in bar of such suit, and tharefjre it does not come 
within the principle of the oa^es relied upon by tue plaintiffs. 

The seoood point raised by the plaintiffs as bo there being a period between the 
time of the decision of Mr. Justice Henderson and its reversal by the Court of Appeal 


(1) ( 18 C 8 ) 12 Moo. I. A. 244. 
(3; UBb 8 ) 1. L. R. XI All. 47. 
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daring whioh tbe atatat« did not run, depends apon the same prinoiples and must 
fail on the s^me grounds. 

I, therefore, bold tb^t this action is barred by the Hjinoitaion Aot and must fail- 
Tbe defendants who appear. wiU have costs on Scale No. 2 inolading ihe reserved 
costs. 

From bbls judgmenii tbe plaintiffs appealed. 

[214] A/r. Gartht (Mr. S. B. Das with him), for tho appellants. This 
enit was not barred by limitation. The period oi limitation is 12 years 
from the date of dispossession, i.e., from tbe iStb January 1892. It is 
true this suit was instituted on tbe 14tb November 1904, but the period 
between the judgment of Henderson J. on tbe 20tb April 1903, and the 
reversal of that judgment by the Appellate Court on the 22ad February 
1904, must be oxoluded : in wbioh ease, we would be within time by 
seven days. Our rights must be taken to have been suspended between 
those dates. Our olaims were completely satisfied by the judgment of 
Henderson J., and we were surely justified in not instituting other pro* 
oeedings as long as that decree snood.. Tbe facts here come within the 
principle enunciated by the Privy Council in Ranee Surno Moyee v. 
Shooshee Mokhes Burmo7iia (1) which has been followed in Oindayal 
Paramanik v. Badhaktshori Debi (2). Bazau Kuar v. Dfium Singh (3), 
Surjiram Marwari v. Barhamdeo Prasad (4), Qobind Chunder Koondoo v. 
Taruok Chunder Bose (5), and Shadal Khan v. Arntn-ul-lah Khan (6). A 
claim can be prosecuted just as well by one co-defendant against another 
as by a plaintiff against a defendant: sea Prannath Roy Choiudry v. 
Bookea Begum (7). The facts in this suit are covered by section 14 of 
the Limitation Act. Tbe following oases were also referred to: Rajah 
Enayet Bossein v. Sayud Ahmed Beza (8) and Maharajah Jugutendur 
Bunwari v. Din Dyal Ohatterjee (9). 

Mr. Sinha {Mr. G. B. Das and B. C. Mitter with him), for the res¬ 
pondents, It has not been pleaded (nor was it argued in the Court of 
first instance) that section 14 of the Limitation Aot applied. The appel- 
lants cannot claim exemption now : see Jogeshwar Roy v. Raj Narain 
Muter (10). Tbe ground hitherto taken has bean that a new cause of 
action arose on the judgment of tbe Appeal Court. Daring the time tbe 
previous suit was before tbe Appeal Court, the present appellants did 
nothing. 

[FiiEXCHBB J. Did they not appear on the appeal, and does not that 
amount to prosecuting their claim ?] 

[216] The appellants must shew that they were bona fide prosecut¬ 
ing a claim and in a court wbioh bad no jurisdiction to try tbe claim. 
Now the Appeal Court did have such jurisdiction and in fact held that 
their claim was bad. Tbe real point is whether a new cause of action 
arose on the decision of tbe Appeal Court. To oome within the principle 
of Ranee Surno Mouee v. Shooshee Mokhee Burmonia (1), the appellants 
must shew that we having been dispossessed by tho judgment of Hender¬ 
son J., possession was restored to ns under the deoroe of the Appeal Court. 
No such case can be made. Similarly, the effect of the decision in Bassu 
Kuar V. Dhum ^ingk (3; was tho creation of a new obligation to ray. It 
must also ba noticed that the above cases, as also Dindayal Paramanik 


(1) (1663) 13 Moo I. A 2U. 

(3) <16721 6. B L B. 5^6. 

<3) (188». I. Ij B. 11 All. 47. 

(4) (19061 1 O. L J- 837. 

(6) (1877) I. Ii a 8 Cal. 146. 


(6) (1881) I Ij R. 4 All 93. 
l7) (1969) 7 Moo. I. A. 838. 

(8) ( 1868 ] 7 Moo I. A. 288. 

(9) (1864) 1 W. B. 810. 

(10) (1903) I. li. a 81 Oal. 196. 
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1907 Radhakishori Debi (I) were deoisioas tinder fahe Benb Aoti. The prln 

Dbo, 6 . oipld has been explained by the Privy Counoil in Huro Pershad Bo» y 

AFFBOi DuUK'^u See also W, Sheriff v. Dina JSath Mooktrjee \,S)] 

FROM M Dassee v. Burma Moyi Chowdhuram (4). Mahomed Majid v. 

OBiaiNAL ^o^nomed Ashan (o). It is necessary for the appellants to show that on 
Oiviii. the reversal of tne judgment of Henderson J., a new cause of action 

38 oraOB=l 2 The decision of Henderson J, did not satisfy their 

0 . W. N. 328 jl^t did not direct partition but joint possession of an undivided 

=7 b. £i. J, share. The authorities on this point are ooileoted in Mitter on Inmita- 
B 9 sS M, L. tion, 4th edition, pp. 1152, 1153. Again, any relief sought m a suit must 
■ 80- be set Out in the plaint and hence a detendant cannot claim any relief. It 
is only by way of a set off that a defendant can be said to prosecute a 
claim: see Hafizunneasa Khaiun v. Bhyrab Ghunder Das ^6). 

Mr. Garth, m reply. 

Cur. adv. vult. 

MaOLEAN, C. J, The only question we have to deal with on 
this appeal is whether tbe suit is barred by limitation. The fact* of 
the case, so far as are material, are as follows : It appears that in 
the year 1896 the sons of one Chuni IjaU Sen instituted [3l6J a 
suit in this Court, being suit No. 882 of 1896 against, amongst others, 
tbe present appellants or their predecessors in title and tne present 
respondents or their predecessors in title, and the object of tbab suit was to 
have their shares ascertained in certain property, for possession, an 
account and incidental relief. The present appellants, are the sons and 
heirs of one Mom Madhab Sen, who was an original defendant In that 
suit but died during its pendency and the present appellants were brought 
on the record as party detendants in the place of their deceased father. In 
that suit, an issue was raised as between themselves and the sons of Beni 
Madhab Sen who were the really contesting defendants in that suit and 
who are the respondents on the present appeal, as to whether the sons 
and heirs of Moni Madhab Sen were entitled to a i share in the premises 
scheduled to the plaint in that suit; and, they supported the oase of the 
plaintiffs. It would appear from paragraph 17 of the written statement in 
the present suit that this issue was actually invited by and raised at the 
instance of the heirs and representatives of Beni Madhab Sen, the present 
respondents. The position of the present appellants in the previous suit 
was the same as that ot the plamtitls in that suit. In that suit tbe pre¬ 
sent appellants and their mother, breemutty Munjari Bassi, were declared 
entitled to a 1/3 share in the scheduled property and entitled to obtain pos¬ 
session of tbe share to which they were held to be so entitled. That suit 
was a long and expensive one and was fougnt out with tne result I have 
stated, the plaintiffs in that suit being deoiaied entitled to 5/6 of the sche¬ 
duled properties. By the decree in that suit which is dated the 20th of 
April 1903, it was expressly declared that the present appellants were 
jointly entitled to one*thiid part or share of the property m dispute and 
the present respondents were to deliver to them ** quiet possession of the 
shares of the said premises to which tney have been declared entitled as 
aforesaid.'’ No doubt, in strictness tbe present appellants ought to have 
been transferred from the category of defendants and joined as oo-plaintiffs. 
But, as now appears, the issue 1 have referred to, as to tne rights of the 

(4) (1895) 1 . li. B. 23 Oal. 191. 

16) U895) 1. Jj. B. 23 Cal. 206. 

(6) (1883) 13 0. Ij. B. 214, 

184 


(1) (1872) 8 B. D. B. 686. 

(2) (1882) 1. Ii. B. 9 Cal. 256. 

(3) (1866) 1 D. B 12 Oal. 268. 
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presenli appellants to a one-third share of the sohednled property, was, 
at the inyitation of the present respondents deoided in that suit. The 
[2173 present respondents or their predecessors in title appealed against 
that judgment ; and, on the 22ad of February 1904, the Appellate Court 
confirmed the decree in the main but set aside the decree so far as it re¬ 
lated to the present appellants. Whether the Appellate Court would 
have arrived at that conclusion if it bad then known, as this Court now 
knows, that the question as to the right to the one-third share was raised 
and deoided in the previous suit at the insbanoe of the present respondents 
or their predecessors in title, is to say the least (f say so because I was a 
party to the judgment) probably open to doubt. But no doubt the decree 
was reversed and we must deal with the matter on the footing of that re¬ 
versal. In this state of oiroumstanoes, the learned Judge in the Court of 
first instance held, that the suit was barred : and the plaintiffs in the pre¬ 
sent suit have appealed. Their case is that their rights must be taken to 
have been suspended between the 20bh of April 1903, the date of the 
decree in the first suit, and the 22nd of February 1904, the date of the 
reversal of that decree : and, it is conceded that if this period be excluded 
on the ground that their rights were so suspended, the present suit is 
within time. It is also contended that section 14 of the Limitation Act 
covers the present case. As to the latter point, we feel grave doubt whe¬ 
ther the case falls within that section: but it is unnecessary to decide 
that point, as we think the present appellants are entitled to succeed up¬ 
on the other point. 

It is clear that under the decree of the 20bh of April 1903, the pre¬ 
sent appellants with others wore declared entitled bo a one third share in 
the property and that the present respondents were ordered to deliver up 
quiet possession to them of this share. It is perfectly true that that 
decree was passed in a suit which qua the position of the parties may be 
said not bo have been properly framed. No doubt if the attention of the 
Court, when it passed that decree, had been called to this, it wonld, 
in the circumstances, have traosferred the present appellants from 
the category of defendants into that of co-plaintiffs. It seems bo us, 
however, that this was a decree which, so long as it stood undischarg¬ 
ed, was susceptible of execution at the hands of the present appel¬ 
lants, and whilst that decree existed, it was not open to them in the 
[218] oiroumstanoes to institute a fresh suit for the attainment of the 
very objeob wbiob had been suooossfully attained by them in the previous 
suit. We think, therefore, in tbese ciroumstanoos that the right of the 
plaintiffs bo bring an action to recover the property was suspended between 
the 20t)h of April 1903 and the 22nd of February 1904, and that the case 
falls within the principle laid down by the Judicial Committee of the 
Privy Connoil in the cases of Ranee Surnomoyee v. Shooshee Mokhee Bur^ 
monia Cl) and of Prannath Roy Choivdhury v. Rookea Beguvi (2). It is 
conceded that at the time of the institution of the first suit, the plaintiff's 
claim was not barred. 

In this connection the language of Lord Kldon in Pulteney v. 
Warren (3), has some application : “ if there be a principle, upon which 
courts of justice ought to act without scruple, it is this ; to relieve parties 
against that injustice occasioned by its own acts or oversights at the in- 
banco of the party, against whom the relief is nought. That proposition 

(1) (1866) 13 Moo. I. A 344. (8) (1801) 6 Yes. 78, 93. 

(3) (1859) 7 Moo. 1. A. 838, 867. 
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IS broaaw laid down in some of 4ha oases." This view was approved of 

by the House of Lords in Th, East India Oompnnv v. Oa^upton (4). 

hor ihese reasons, we are anablo to oonoar in the view taken by 

the learned Judge m the Court of brst instanoe. The appeal must be 

allowed with costs both here and in the Court below, and the case must 

be renaitted to be tried out on the merits if, after the contest which took 

place in the previous suit, the present respondents think that there are 
still any inants to bo discussed. 

Hakingi-on J. I agree. 

Fletcher J. I also agree. 

A 1 . 1 . # „ Appeal allowed. 

Attorneys for the appellants ; S. O. Milter. 

Attorneys for the respondents : 8. C. DutU R. C. Bose. 


35 C. 219 (=12 0. W. N. 272 =3 M L T t90=7 0. L. J. 242=7 Or. L. J. 112). 

f219] CRIMINAL REVISION. 

Before Mr. Justice Rampini and Mr. Justice Sharfuddin. 

$ _ 

Prabhat Obandr\ Ghowdhry V . Emperor.* 

[I7th December, 1907J. 

Arms Act (XT of 1378) ss. 14 and 19. Kf'^—Temporary possession of a gun. 

Seotion 19 -/) of the Arms Aofe does nob make the mere poggeagioa of a gan 
punishable thereunder, but a posgessioo oonteary to s. 14 of the Aot. 

The temporary poggegsion of a gun by a man who has snatohed it up to firs 
at a mad d')g whioh had enfered his premises, is not oontemplated by s. 14. 

[Pci: 41 Cal. 11; Ref. 13 0. W. N. 124; Dist. 47 All. 267 :] 

The petitioner was oonylcbod by the Subdivisional Magistrate of 
Goalpara of being in possession of a gun without a license under section 
19^/) of the Arms Aot and sentenced to a hne of Rs, 5. He was the cousin 
of one Rajendra Narain Chowdhry who was the owner of the gun and who 
was exempted from the operation of the Act. It appeared that Rajendra, 
who was at the time in Eoelaod, had kept the gun with bis younger 
brother. On the 30th March 1907 a mad dog having entered the accused’s 
compound he snatched the gun from the hands of a servant of its owner and 
fired at the dog. The shot glanced off a brick and struck a man who died 
a few days after. The accused was at fir^t trir-d for, and convicted of. an 
offence under section-304A of the Penal Code by the Subdivisional Officer, 
and he was now put on trial under the Arms Aot for being in unlicensed 
pesseetion of a gun. and convicted and sentenced as stated above. 

3fr. P. L. Roy (Bahu Bykunt I^ath Das with him), for the petitioner. 
The possession of the aooased was merely a temporary one for the purpose 
of shooting a mad dog which had entered his compound. Such possession 
is not within the purview of s. 11 of the Indian Arms Act, and the oon- 
viobion is, therefore, illegal. 

No one apoeared for the Crown. 

[220] RAMPtm AND SHARFanoiN, XT. This is a Rule, calling upon 
the Deputy Commissioner of Goalpara to show causa why the conviction 
of and sentence passed on the petitioner should not be set aside, on the 
groun'^ that ho was not in possession of the gun within the meaning of 
the Arms Aot. 


Criminal Revision No. 1264 of 1907. 
(4) (1887) 11 Bli; (N. S.) 168. 
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Tha pabifiioner ba? boan oonviobed under seobion 19 (/) of bhe Arms IBOT 
Aob (XI of 1878), and senbenoed bo pay a fine of Rs. 6. D bo. I T. 

The faobs are these. The gun used by bhe peblbioner belongs bo a obiminah 
gentleman named Rajendra Narain Ohowdhry, wbo has been exempted bbvibion. 
from the operation of bhe Arms Aob. This gentleman is now in Rngland. 

His gun seems to have been left by him wifth bis brother. Jabindra Narain 
Ohowdhry, The petitioner is a oousin of the^e two gentlemen. On bhe M L T 
30th March last a mad dog entered tha compound of bhe of the pebi- ^gQ q. L. 
tioner, and he seized bhe gum which was in the hands of one Rajeswar, a J. 242^7 Or, 
servant, and fired at the dog. Unfortunately ha missed bhe animal, but a J. 112. 
shot from the gun wounded a man named Thanda Rajbansi. For this be 
was convicted under section 304A, Indian Penal Oede, and sent^aoed/taa 
fine of Rs. 300 and to detention in Court for one day. Tbfl^ Sessions 
Judge, on appeal, reduced bhe fine ho Rs. 100. i 

Now the petibioner has been again prosecuted under seotidn ^19 (/) of 
Aob XI of 1878, As regards this second prosecution we think, lli^bhe firsts 
place, that it was unnecessary, and, in the next place, that the'petitioner ^ 
is nob liable under bhe provt^ions of seobion 19 (/) of the Ao^i^. '-The 
provisions of spobion 19 (/) do nob make bhe mere possessl^^^pf ^ \ 

a gun punishable ; they make possesion contrary bo bhe provisions-. \ 

of seobion 14 of that Aob, punishable ; and we aeree with the learned^-Cj:^'" y 
counsel, who appears for the petitioner, that bhe temporary posse«sion 
which bhe pebioner had of the gun when he snatched it up and fired it 
was not the possession contemplated by section 14. 

We accordingly make the Rule absolute and set aside bhe conviction 
and sentence. 

The fine, if paidi must be refunded. 

Bult ahsolute. 


35 Cal. 221=35 I. A. 28=7.0. L. J. 233=12 0. W. N. 389=10 Bom. L. B. IM). 

[221] PRIVY COUNClIi. 

Gokuldas V. Ghaskbam. 

[On appeal from the Court of the Judicial Commissioner 

Central Provinces.'] 

[4th and 19th November, 1907.] 

Decree^Oontlrticlion of decree on mortoaoe^ decree under sectconfl 86 and 88, Tran&fe 
of Properly Act (ZV of R8S)— ** Future int^resf^Power to give interest afte 
date fixed for paymenl-^lriiere&t to date o * realization of mortgage debt. 

Inasaitfor foreloflure a oooditioQal d(*oreo was tnade nader seotions 86 
and 88 ol the Ttan‘»fet of Pronerty Act (IV of 1892) for the sum due for priooi* 
pal and interest on the mortgage, and for cost, lor redemption on payment of 
the amount so due, ** with future interest at 7 annas per cent per mensem from 
the date of suit, on ©r before the ^fltb March 1878," and for pale on default of 
payment: and the decree was made absolute on 26tb June 1888 

on the oottstruotion of the decree, that on snob default the plaintiffs 
were entitled in ezeoution to “futute interest at 7 annas per cent, per mensem” 
after the date fixed for redemption, a^d up to the date of realia^tion of the 
entire amount. 

Maharajah of Bharaipvr v. Kanno Dei (1) and Swndar Koer v. JRo* Sham 
Kri&hen (2) followed. 

• Breseut : LORD BOBeetSON.'Lord COI/LIKS. /h'D BIB /EaErR W 116 ON. 

(1) (1900) I. L. R. 28 All. 181 ; L. P. S8 (2) (1906) I. L. B. 84 Cal. IBO : L.E.'84 
I. A. 35. I. A. 9. 
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1 by spooial leave from a judgment! and deorea (SOfih Janu¬ 

ary 1904) of the Additional Jndioial Commi'^sioner of the Central Pro- 

vinoas which reversed the decree (4ljh November 1903) of the Civil Judge 
of Narsingbpur. ^ 


The plaintiffs, Gokuldas and another, were the appellants to his 
Majesty in Council. 


In a suit for foreclosure the plaintiffs obtained, in the Court of the 
Civil Judge of Jubbulpore, on 18th September l89o, a conditional decree 
under the provisions of sections 86 and 88 of the Transfer of Property 
Act (IV of 1882), in the following term*? ** It is hereby ordered that the 
defendant, Ghasiram. is indebted to [222] the plaintiffs in the sum of 
Rs. 30,467-4 for principal and interest on the mortgage mentioned in the 
plaint, and in the further sum of Bs. 1.106—10 for costs, and that upon 
the defendant paying to the plaintiffs or into Court the amount so due, 
with future interst at 7 annas per cent, per mensem form the date of suit, 
viz., 22nd July 1896, on or before the 18th March 1897,” the mortgaged 
property should be transferred to the defendant; and in default the 
property should be sold, and the proceeds applied in payment of what was 
due to the plaintiffs. 

This decree was made absolute on 26tb June 1898 by an order of 
which the material part was as follows :— 

** Whereas it appears to this Court that the defendant in this suit 
has not paid into Court or to the plaintiff the sum of Rs, 20,457-4+ 
1,106-10 and interest at 7 annas par cent, per mensem from the 22ad 
July 1896 which by the oonditional deorea passed by this Court on 18th 
September 1896 he was required to pay on or before the 18th March 
1897, it is hereby ordered that the oonditional decree be made absolute.*’ 

On 13tb July 1898 it was tranferred to the Narasinghpur District 
for execution, there being then due Rs. 18.322-7-6 'after deducting 
Rs. 5.000 paid. Execution was taken out on 21st 'September 1898 for 
Rs, 18,484-1 as due at that time. Between that time and 1901 several 
applications for execution were made and for increased amounts, the 
increases being caused by ** future interest *’being added'to the amount 
due. No objection to this was made by the defendant. It was only on 
24tb August 1903 that a petition was 61 ed by the defendant in which he 
complained for the 6rst time that the plaintiffs had wrongfully calcu¬ 
lated future interest on the decretal amount to the date of execution* and 
contending that the decree on a right construction thereof did not oarry 
interest beyond 18th March 1897, the date 6xed for redemption; ftnJ 
issues were raised on this contention, of which the only one now material 
was "what ia meant by the expreasion * future interest * ; cannot the 
plaintiffs get interest beyond 18th March 1897 

As to this issue the Civil Judge said :_ 




Future ioteresti ** oleaiW interest payable After the deorea. The decree 

passed under eeotion 88 of the Transfer of ProT’erty Aot is the real decree in the 
[22 3) ease. It o'early awards future interest from the date of the suit It does not say 
that this future iute'ost is to be paid up to the date Bx^d for the payment of the 
deoretal amount i. e.. 18bh March 1897 or up to tbe realization: but as laid down by 
the Full Bench ruling of the Allahabad High Court in Hakar Sajjad v. Udit Narain 
Singh (1) and by their Xiordsbipe of the Privy Council ir. Bam^stear Kn6r v- MahomtS 
Mehdi Hossein Khan {2)^ and Maharajah of Bharat pur v. Kanno Dei (8), there is 
nothing either in the decree or in law which would prevent tbe decree-holders from 


(1) (1899) I. L. B. 21 All. 861. 

(2) (1898) I. Xi. B. 26 Oal. 89; L. B. 26 
1. A. 179. 


(8) (1900) I. Ij. B. 28 All. 181 ; Ii. 
28 X. A. 85. 
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getting inteieet at 7 annas per cent, pec mensem from the date of the suit to the date 
of cealization. 

Upon pcinoiplo and apart from anlhocity, statutory or otherwise* it is difdoult 
to see why the mortgagee should not have interest on his money so long as the debt 
cemains unpaid* Tne l8th March 1897 is only named in the deoree as tbe date on 
which payment is to be made, and after which, if payment is not made* tbe property 
is to be sold. It is not named with any special cefecenoe to interest. , 

In the absence of any express direction as to the date up to which interest is to 
be paid, the deoree is rather ambiguous on the point. The Allahabad High Court has 
held \,Amoiak Ham v. Lachmt Haratn il), and Htrbhu Naratn Si7igh v. Hup Singh { 2 }] 
*‘tbat a Court executing a decree the terms on which are ambiguous should, where it 
is possible* put such a construction upon the deoree as would make it in accordance 
with law/ Formecely there was a oondiot of opinion on the interpretation of see- 
iiona 86, 88, 69* of tbe Transfer of Property Aot, read with sections 90* 94 and 97 of 
the same Aot. and with section 209 and 'Forms 109 and 128 of the 4th Schedule of the 
Oivil Procedure Code* but since the decisions of the Privy Counoil in Hameatvar Koer 
V. Mahomed M^hdi Hoaaein Khan (2) the point has bean setcled* and it has been held 
that the Court has power in a deoree under section 88 of the Transfer of Property Aot 
to award interest subsequent to the deoree and the date fixed for payment until realiza¬ 
tion. To be in oontormity with these sections as interpreted by the Privy Council the 
decree must be oonetcued as awarding interest* net merely until 18th March 1897, but 
until realization of the mortgage money.j« 

** If future interest is awarded under section 88 of the Transfer of Property Aot» 
it ie not neoessaty that specific mention of it should be contained in the order 
absolute for sale : i^oy^timar ▼. btaheahar Nathi^f. 
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**1 accordingly [hold that plaintiffs (decree-holders) are entitled to interest at 
7 annas per cent, per mensem, from tbe date of tbe suit to date of realization, and not 
ap to 18th March 1897 only. The defendant’s contention that future interest should 
be allowed up to 18th Match 1897 only is groundless and is disallowed.'* 


On appeal the ease was transfeired to tbe Judicial Commissioner’s 
Court, and tne Additional Judicial Commissioner H. J. bTAN« 

YOM) who heard the appeal, alter reviewing tbe decisions on sections 56 
and 85, Transfer of Property Aot, said : 

**lt seems to me upon the proper oonstcuotion of the Privy Counoil judgment in 
Maharajah of bharaiyur v. Kanno Det\^) that it does not wholly overrule tne case of 
Amolak Ham v. Lachmi Naratn{6). it seems to me to accept that the inierpcetation of 
seotion 88 ucad with section 66) as to power to award interest alter the ettee aaius not 
being given by the seotion wae ooireot as ruled m that case: but theic LiOrdaUipa dis¬ 
sented from tbe further dictum that because the power was not given it was denied; 
and they held tbe power to exist avhura the seotion, and to tbis extent only they 
accepted tbe case of Bakar Sajjad v. Odtl /Varum ib>»nph(6) as the more correct. 

After reading the oonditional decree and finding that there was no 
ambiguity in its terms and that there was nothing to show that the Judge 
contemplated afiairs beyond X8th March 1557, or meant to give future 
interest after that dale, and holding that even if any ambiguity existed 
it was cleared up by the terms of the deoree absolute the Additional 
Judicial Commissioner oonoluded 


*■ It seems to me cleat that bad tbe future interest been intended to continue 
beyond 18th March 1897 it would have been made clear beta. But eale ia ordered to 
pay what ia due to tbe plaintiffs* and not what on tbe date of payment may have 
become due. V/hat la doe is staled in the order absolute as already shown. 

** 1 tbereioie hold that upon a proper oonetcuotioa ol tbe decree as framed no 
interest after tbe 18th March ib97 tuns on tbe decretal sum or any pact thereof," 


On thifi appeal, which was heard exparte, 

0. VV. Araihoon, lor the appellants, oontieDded thafa the Appellate 
Court had put a wrong construction on the decree, and bad misunderstood 


(1) (1696) 1. Ij. B. 19 All. 174. 

(2) (1698) 1. L. B. 20 411. 397. 

(6) (1894) 1. li. a 16 Ail. 270. 

(4) (1900) I. li. B. 28 All. 181; L. B. 


28 1. A. 35. 

16 ) (1896) I. L. B. 19 All. 174. 
(6) (1899) I. D. B. 21 All. 961 
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and misapplied tihe daoisioa of the Jadioial Commibbee ia bha oasa of 
Maharajah of Bharatpur v. Kanno^Oet(.l) in aoaordanoa widb which laling 
he should have decided m tihe appailaa&s' favour ; and bhab bobh on principle 
and aubhoriby bhere was no good reason why the mortgagees should nob 
have inberefib on oneir money so long aa the debti remained unpaid alter 
the date hsed for redemption ; and as to this the case. of Bunder Koer v. 
Hav Snam Kr^shen^^) was cited. The appellants, it was submitted, 
[223J were on the aoove decisions entitled to interest at the rale men*' 
tioned in the deoee up to the date of realization. The judgment of the 
first Court was correct and should be restored. 

The judgment oE their liordships was delivered by 
IjOHD BfoBKBIsoN. Their Iioroships have examined the decisions 
of this Board relied upon by the appellants, Maharajah of Bharatpur v. 
Kanno Dei (1), Bundar Koer v. Bai Sham Krtshen (2), and find that 
they fully sustain the contention of the appellants. They will therefore 
humbly advise His Majesty that the appeal ought to be allowed, the 
judgment of the Additional Judical Commissioner reversed with costs and 
the Older of the Civil Judge restored. 

The respondent will pay the costs of the appeal. 

Solicitors for the appellants : T. L* WtUon & Oo» 


C. 226 (=12 C. W. N. 323=7 0. h J.) 

[226] APPEAL FEOM OBIGINAL CIVIL. 

Before Sir Francis Maclean, K.O.I.E. Chief JusHoe, Mr. Justice Milra 

and Mr. Justice Woodroffe. 


EaJESHWAB MULLICK V. GOPHSHWAB MUIjIjICK.* 

[20th December, 1907.] 


Undu lau—Herediiary Shebatuhip, altenaitoyi oJ^Aiienaiicn by will or inter vivos. 

A shebati is a manager, or gnast trustee for the benefit of the idol and there' 
fore has bo power to alienate the hereditar; office of thttbatlshtp by will. 

Mancharam ▼. Pranshankar{^) disapproved. 

per MlTBA J. A shebatt has no power to alienate hereditary ehebaiithip 
except for necessity or clear benefit to the 'fhakur, 

niftt- Sfi Oal 975 ; Fol: 42 Cal. 455 ; Ref: 8 1. 0. 403=11 O. L. J. 2 ; 63 I. 0. 2a2s=98 
• 01, i 141; 87 o. U J. 8t=24 J. W. N. 30d=b6 1. O. 19; 67 1- 0. 828*20 A 

li\ J.*5a7 ; 77 1. c. 833=27 0. W. N, 684.] 

ApFBAli by the plaintifi, Bajesbwar Mulliok, against the judgment of 


Chitiy, J. . . L* 

This was a suit brought by the plaintifi Bajesbwar Mulliok against bis 

brother Gopeshwai Mulliok, and nephew Gora Gband MuUiok lor oon- 

struotion ot the will oi his uncle Laiit Mohan Mulliok. On the lllb 

Novemher ib91, Laht Mohan MuUiok died leaving him surviving Sreemali 

Sudevi Moni Dassee his sole widow and heiress. Clause 5 ot the will [the 

only clause necessary lor the purpose ot this case) was as follows:—“My 

wile Sreemati buaevi Mone Dassee shall on my demise take the money 

which 1 have been receiving lor the expenses of services according to my 

turn out ol the profits of the piopetoies placed lu charge of the BeoeiTCf 


* Appeal from Original Civil, No. 38 of 1907, in suit No. 836 ol 1906. 

(1) (liiOO) I. Ii. B. 28 All. 181 ; D 11906; 1, D. B 84 Cal. 160 ;Ii. B. 34 

B. 28 1. A. 86. 

(3) 


1. A. 9. 

U882) X. L. B. 6 Bom. 298. 
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* 

Saheb by ordar oi bhe Honoarable High Courti for services bo 
Sree bree Issar Radba Gooind Jew esbabiished by my grandmother 
Uatber’s mother) the la&e Gniatca Dassi and perlorm bhe -aid sei vices 
bill her liiecime, and 1 confer on my wife Sreematl Sudevi Moni Dassee 
bhe same right tnao I now have to the Xssur Jew's iuwelLery, plate, etc., 
and on her demise I confer on my nepnew Sriman Bajeshwar Mollick 
Baba]ee the righti, etc., in respect of the e&penses, jewellery, etc., 
l‘Z2U of the said service. He and his son and son's son, etc., m suooes- 
Sion, shall enjoy by petioxming the service. To this import, 1 out of my o L J. 

free will and without inducement give in writing this instrument of will.” 3*18/ 

On the lObh May 1906, Sreemabi Sudevi Moni Dassee died leaving a 
will by which she appointed Gopasbwar Mulhok and Doyai Chand MuU 
lick her e^seoutors. Thereafter disputes and differences arose between the 
parties as to the plaintid's right under the will of Laiit Mohan Mulliok 
and as to whether he had any power to devise bis right and interest in the 
worship of the idol, Badha Gohind Jew. The piainbiti's contention was 
that the deceased Lialit Mohan was entitled to doal with his turn of wor¬ 
ship by will and by the custom of his family, as also of his caste and by 
Idle custom of the Hindus of Bengal, and that he was now entitled bo the 
turn of worship of the deceased Dalit Mohan Mulliok. 

The defendant denied bhe existence of any ousbom of bhe family, or of 
bhe caste bo which bne plaintilf belonged, or any ousbom of the Hindus 
of Bengal which entitled bhe deceased Lalit Mohan bo devise bis turn of 
worship by wili. and contended that clause 5 of bhe will was invalid. 

The suit originally came up for trial before Chitxy J . and his Lord- 
ship held, that the bequest was not in accordance with bhe intention of 
bhe foundress, nor the Hindu law; and that there was no established usage 
or custom in the family to justily it. The judgment of Chi'X''XY, J. is 
reported in I. L. B. Vol. 34 of the Calcutta Senes at p. 831. 

From that judgment the plaintiff appealed. 

Mr. (ianA vMr. Vkakravant witn him}, for the appellant. The ques¬ 
tion in this case is whether a snehaitsuip can be bequeathed by will. 
Gnanusam6i»nda Fandara iSannaaht v. Vetu Pandaram U), referred to. 

[MaOijUaN, C. j. Is it your argument that this gift of the foundress 
is baa ?] 

Yes. The attempt to create a life estate is bad. The case of Qnanas* 
amha^nda tanara v. Vtnu Pandaram fl) has been followed [228] in the 
case ot GopaL Vnundtr ijose v. Aarttck Okunder Dey Gaoapathi Iyer 
on Hudowments, pp. xoi and oixiv, ulted. The estate is alienable by will, 
and if soi is alienable in tbe same way as alienation inter vivos but the 
alienation must be to a peison standing on the line of succession : Man- 
cnaram v. Pranskoinkar ^3} following tSuarambhat v. Sitaram Oanesh C4) 
and approved in Aketter Okunuer Gkose v. Han Uaa Bondopadkya (5), 

See also M.v,U%ka Vaai v. tia^anmani Okakervarti ^6). 

The case of Hajaram v. Ganeah discusses bow far the right of 
sbebaitship can be alienated. 

[Maoleam, O. j.—X s there any authority for tbe proposition that lb 
could be alienated by will 

(1) U899) *• L. B. at Mad. a7l ; Ii. R. U il669) 6 Bom. H. G (A. 0. J.) 260. 

27 1. A. 69, 7 7. (5) UB90) 1. Ii. R. 17 Cal. 567. 

iS) 1- L. B. 29 Gal 716. 721 . ^6) {ibdl) 1 0. W. N. A98. 

(8} (1869) 1. L. B* 6 Bom. 298. 17) (1898) 1 . L. B. 2? Bom. 161, 
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Only in the Oftsa of Manoharam v. Pranskankar {I). Ganapalihi 
Iyer his book on Endowmanbs at pp. olxviii, olxix. deals wihh endowed 
properbies, and says a shebaibship may be a heredibary offioe. 

[Mitka, J, The posibion of a shebait is bha same as bhab of a 
manager.] 

I submib his posibion is higher bhan a manager. There is no aubhoriby 
which questions Manoharam v. Pranshankar U), 

[Mixba. J. The case of Chotalal Lakhmiram Manohar Qan^ah 
Tambekar (2) is againeb you.] 

That was a ease of a public temple and is distinguishable from the 
present case which is an alienation privately bo one of the family, the tes¬ 
tator preferring nob bo sub-divide by alienating to two others. The ease of 
Qobtnda Kumar Boy Chowdhury v, Debendra Kumar Boy Chowdhury (S) 
is clearly distinguishable; it was a land acquisition case, and the 
judgment decided that the property is not debutber property ab all. Any 
decision here as to whether the property is debubter is clearly obiter 
dictumi^ and the Court is wrong in supposing that the case conflicts in any 
way with Afanc^iaram v. Pranshankar (X) : see also Proaunno Kumar 
Adhikari v. Saroda Proaunno Adhikati (4). The case of Barayana v. 
[^29] Banya (6) is against me, bub the decisions in Madras are much 
stricter bhan any other decisions in India. I submit there can be an 
alienation of bha private office of shebaitship, and the offioe of shebalt- 
sbip in this case has been alienated by will by each successive ahebait 
with one exception only. If any alienation is allowed at all, it should 
be by will. 

JUr. Sinha {Standing Counaei) and Mr, B, O, Mitter, for the respond¬ 
ents, were not called upon. 

Maolean, C. j. The question which arises on this appeal Is a very 
short one and, I think, it may be properly stated thus, whether Lalit 
Mohan Mulliok, who was the shebait of a certain idol was entitled to deal 
with it by bis will as he purported to do. 

It appears that the endowment of the idol was created many years 
ago by tne will of one Ghitra Dassl, and eventually the said Lalit Mohan 
became shebait. He purported to bequeath by this will the shebaitship 
after his death, first to bis widow and then to his nephew, Eajesbwar 
Mulliok, the present plaintiff. Lalit Mohan died ; and Bajesbwar 
now brings the suit to have it declared that he is entitled to the sbebait- 
ship. He is opposed by his brother, Gopeshwar Mulliok, who says that 
Lalit Mohan bad no power to bequeath the shebaitship by bis will. That 
is the whole question in the suit. 

No doubt, there are oases and authorities for the proposition that a 
ahebait may by an act inter vivos alienate the shebaitship but I think 1 
am fairly stating the result of those oases when 1 say that such aliena¬ 
tions are not regarded with much favour, and that somewhat special 
circumstances must exist to support them. I neeed not go through the 
authorities which I think substantiate that proposition. But all of 
them relate to alienations inter vivos and with the exception of 
one authority to which I will refer in a moment there is none for 
the proposition that a shebait can by his will bequeath the shebait¬ 
ship. On principle, I do not see how he can do so: for, the ques¬ 
tion at once arises, what has he to bequeath or alienate under bis [280] 

(1) (1882) I. L. B. 6 Bom. 298. (3) (1907) 18 0 W. N. 98, 101. 

(2) (1809) I. £j. B. 24 Bom. 60 ; L. B. (4) (1893) 1. 1 ,. B. 29 Cal. 989. 

A. 199. (6) (1091)'!. R, 13 Mad. 189. 
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will ? A shehait Is a manager or a quasi trusliea for tihe beneBfe of hhe 
idol. His offioe endures only for bis life: his will only oomes in6o 
operaMon on his death. Whafi is, there, then for him to alienate by his 
will ? Nothing. In the ease of Manoharam v. Pranshankar (1), on which 
the learned oouusel for the appellant relies, the alienation no doubt was 
by will : but the learned Judges seem to have proceeded on the view, 
that beoanse in certain oases there may be an alienation by shebait by act 
inter vivos so equally there oan be an alienation by a shehait by his will. 
But the distinction is obvious. Tnero is notning to pass under the will, 
but there is something which oan pa*'® by an alienation inter vitos, viz., 
the then existing interest of the shebait. i am, therefore, with great res¬ 
pect. unable to concur in that decision. I think that there was nothing 
which Lalit Mohan could pass by his will so far as relates to the shehait- 
jfcip. As the title of the plaintiff ia dependent upon this supposed aliena¬ 
tion by Xjalit Mohan, his case must fall. 

Then it is suggested that there is some usage in the family relating 
to the particular worship of this idol and to the sAe&atfsHrp which would 
ju^^tify the alienation by will. I do not think that is made oat. The 
learned Judge of the Court of first instance did not think so. It appears 
from the proceedings in this case, that attempts have been made from 
time to time by certain members of the family to deal with this skebait~ 
ship by will. It is clear from the terms of the decree dated the 26th of 
August 1882 referred to in the proceedings, that the alienation thus made 
by will failed. It is suggested that that was a case of alienation made by 
a will to a stranger. That may be so bub the alienation in fact failed. 
As regards the other cases which are referred to. they seem to have been 
oases in which the bequest—if I may rightly so call it—was to those who 
would have been the shebaits in the ordinary oourse of descent. Con¬ 
sequently, there was no obieoh in challenging the will. On the point I 
do not think any usage or established practice in the family has been 
made out to justify the alienation. 

In my opinion, the view taken by the Court of first instance is right, 
and this anpeal must be dismissed with costs. 

[231] MtTBA, J. I am of the same opinion. The case is one of 
hereditary shebaifship both under will of Chitra Dassi and under the 
general law. The status of Lalit Mohan was that of a shehait and as such 
he was in the same position as a manager of an infant heir. He bad no 
power to alienate except for neoassity or clear benefit to the Thakur. No 
case of necessity or benefit to the Thakur has, however, been pleaded or 
attempted to be made out by the evidence. The evidence of a family 
usage as giving the power to bequeath shehaitship by will is also very 
meagre. Lalit Mohan’s right bo manage as a shehait must cease with bis 
death, and he bad. in fact, nothing to bequeath. 

WOOPROFFB, J. I agree that Lalit Mohan could not alienate the 
office of fihehaitship by will. I wish to express no opinion on the question 
whether the office of shshaitshtp may be alienated by transaobioo inter 
vivos or, if so, under what conditions ; and I think that the question of 
usage does not affect the matter which is now before us. 1 agree that this 
appeal should be dismissed with costs. 

Appeal dismissed. 

Attorneys for the appellant ; G.C Chunder & Co. 

Attorneys (or the respondents: Rutler & Co. 

U) (1883) I. D. B. 6 Bom. 298. 
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33 C. 232 (=8 M.L.T. 93=10 Bora/X.R. 41=18 M.L.J. 8=19 O.W.N. 220= 

7 G.L.J. 112=5 &.L J. 63=89 l.A. 41.) 

[232] PEIVY OOUNOiri. 

Ma Wundi V. Ma Kin. 

[5tih, 6bh November, and 2nd December 1907.] 

[On appeal from bhe Chief Ooarfj of Ijower Burma]. 

Marriage—-Presumptir^n of marrianA from cnhahitntinn toith hahit and rsputs in 8ia^ 
iSh<7n StatAii’-^PreAumption diffAreni tn different countries—Proof of repute^ 
Entry of “ wife ** in Consular Certificate of nationality given to Britith BUhjeoti in 
Stant-^Netv point iahen on appeal. 

A domiciled Burman havitt(! a reiidenoe a'cd a wHe in Moulmela want on 
business to the Siamese Shan States wh'>re he lived for many years with the 
Grst appellant and died there leaving her and her son (by him), the second 
appellant, both of whom claimed a sh^re of his property from hfs wife in 
Moulmein who was hU administratrix, on tbe ground tbat a presumption of 
marriage arose from tbe above cobabitation with habit and repute whereby she 
had acquired the s*:atu 9 of a legitimate wife 

Held, that the habit and repute which alone is edeotive must be habit and 
repute of that pa<‘tioa 1 ar status which in ths country in question was lawful 
marriage Amons Knelish people opsn oohabibation without marriage is so 
uncommon that the fact of cohabitation in many classes of society of itself sets 
up as a matter of taot a repulse of maTia^e. But that is not the case in conn* 
trios where customs are different, and where there exist oonoexlons between 
the sexes not reprobated by opinion but not constituting marriage. 

Held in the oironmstanoes of, and evidence in. this case* that there was no 
proof of repute, which required some body of neighbours, or some sort of public, 
nor Was there any tangible evidence of the recognition of the first appellant 
in her qualitv of wife by people external to the house and independent of it. 
The only evidence nointlnp to marriage was the use of the word ** wife ** by 
s ^menfthe witnesses which showed that they applied it to persons whose 
status was not matrimonial. 

A certificate of tia<:iona1ity as a British subieob proposing to travel in Siam 
given to tbe deceased by the British Oonaulate was produced in which the first 
appellant was described as his “ wife,*' and another female relation as his 
“sister-in-law.** as to which it was contended that the first appellant could only 
be entitled to bo so named in it if by marriage she had acquired the deceased’s 
certified nationality 

Held, that the oertifleato was not evidenoe of repute at all; and any value , 
it might have had was taken away bv the insertion of tbe name of the eistec- 
in-law wbo on no theory was a British subject. 

[ 053 ] The facts of tbe existence of tbe lawful wife In Burma who was ignorant 
that anv such connexion existed between bor husband and the first appellant 
that polygamy though allowed in Siam was considered disrespectable, and tbat 
oonoabinage was customary, were against any such presumption of marriage. 
No presumption, therefore, arose that the first appellant had acquired the status 
of a wife. 

A contention that the second appellant, even if a valid marriage'was not 
proved, w^s entitled bv Burmese law to a share 'n his father's estate, not having 
been raised in tbe plsadinss nor taken in the Courts below, was not entertained 
by the Judicial Committee on appeal 

[Diet. 1915 M W N. 96fl=19 M r,. T. C. 833=80 M B. 461=24 M. la 

J. 271=Q Ij. W. 1214 ; Bel: 76 -f. 0. 620=1 Pang. 848 ; Pef. 79 I. C. 623 ; 48 

Mad. 1.] 

AppvaIj from a jadgmenb and decree (March 19th 1906) of the Chief 
Court of Tiower Burma on it^ Appellate side, which affirmed a decree 
(June 27bh 1905) of tbe Court of the District Judge of Amherst. 

The plaintiffs were tbe appellants to Hts Majesty in Council. 

• Present : Lord Robertson, Lord OOIiXINb, and Birarthttb Wilson. 
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The suit oal of which Ihis appeal arose was broughi on 27lh Jannary 
1903 for a half share of Ihe eslate of one Manng Gale a Burmese Bud- 
dbisi, who died al Chiengmai in Siam in July 1894. Ihe plainliffs claiming 
to be Ihe second widow of the said Manng GalCi and bis legitimate son by 
her. 

Maung Gale was a native of and domiciled in Burma. Up to 1887 
he resided in Monlmein with bis wife Ma Kin, the first defendant, and his 
five children, the remaining defendants. In that year he went to Chiens 
mai in the Siamese Shan Slates, and with the exception of expeditions 
into the teak forests and occasional visits to Moulmein he lived there until 
his death. His estate was taken possession of by the British Consul in 
Siam, by whom it was made over to Maung Gale's brother Tha Huyin. 
In 1898 Maung Gale's wife, Ma Kin, was appointed administratrix of her 
husband's estate by the Courts in Burma, and shortly afterwards she 
brought a suit against Tha Huyin to recover the property left by Maung 
Gale which was taken, on appeal, to the Privy Council and was eventually 
compromised by the payment on 1st July 1902 of Bs. 53,000 by Tha 
Huyin to Ma Kin. 

The plaint stated that the suit was brought against Ma Kin as adminis¬ 
tratrix of Maung Gale’s estate ; that the first plaintiff was lawfully married 
to Maung Gale at Chiengmai in 1887, where she lived and cohabited with 
him and assisted him in bis business until bis death, and that the second 
plaintiff (who sued >'y his mother as bis guardian) was the only child of 
Maung G^hle and [234] Ihe first plaintiff. The relief prayed was a declara¬ 
tion that the plaintiffs were respectively a widow and son of Maung Gale, 
and entitled as such to a half share of his estate, and for the relief con¬ 
sequent thereon. 

The defence was that Ma Wun Di and her son were not the legal 
wife and legitimate son of Maung Gale; that Ma Wun Di was one of 
numerous concubines taken from time to time by Maung Gale during bis 
stay in Siamese territory ; that most of these concubines bad been discard¬ 
ed by Maung Gale, and that Ma Wun Di would also have been discarded 
bad Maung Gale not died b<>fore he could carry out bis intentions; and 
that it had been the custom for many years pa~t for Moulmein foresters 
when visiting and residing in Siamese territory to take to themselves 
women of the country and to discard them when they returned, but 
that the children of such women by such men were never considered 
legitimate children entitled to inherit. The defendants put the plaintiff, 
Ma Wun Di, to strict proof that the second plaintiff was her son by 
Maung Gale, and denied that the plaintiffs were entitled to any share of 
the estate of Maung Gale. 

The material issues were (i) whether Ma Wun Di was the legally 
married wife of Manng Gale? (ii) whether the second plaintiff was the 
legitimate son of Maung Gale? and (iii) whether either or both plaintiffs 
were entitled to a share in the estate loft by Maung Gale, and if so, to 
what share? Two documents were mainly relied on by the plaintiffs, 
namely, exhibit A which was a certificate of nationality issued from the 
British Consulate at Cbiengma* under the band and seal of tho Vioa 
Consul to Maung Gale as a British subjoob, which was renewed in iR'^l 
wherein Ma Wun Di is described as ‘ wife," and none of the other women 
were so described, and another woman of the household was described as 
*'sister-in-law”; and exhibit B which was a copy of the judgment in a suit 
in the International Court at Chiengmai carried on to tho Court of 
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Appeal a4 Bangkok in which Mating Gale and Ma Wun Bi were sued 
a^ joinii defendant? and as hnsband and wife; the jndgmenti on appeal was 
dated 20bb October 1894. On the other the defendants a 

letter, exhibit I, from Mating Gale bo his wife Ma Kin was prodaoed in 
which be tells her that he *‘had oast off three Shan ladies and when I have 
[239] finished my work I shall oast off all" to show that Manng Gale 
considered Ma Wun Di only a temporary mistress or "monkey wife.” 

On the evidence, the District Judge after referring to a decree of the 
Siamese Govenment setting out the manner in which a valid marriage can 
he contracted in Siam, and treating the burden of proof as being on the 
plaintiffs, said that the laws and customs on the subject appeared to him 
bo be exactly the same as those prevailing amongst Burmese Buddhists 
and that although no special ceremony was necessary bo oonsblbute a valid 
marriage, and polygamy, bhouvh nob approved of, was ab any rate recog¬ 
nized, he was not satisfied that any marriage ceremony took place. Ha 
considered the evidence as bo the conduct and relationship of Maung Gale 
and Ma Wun Di as showing marriage by habit and repute; and 
while admitting that all the witnesses said that Maug Gale acknowledged 
Ma Wun Di as his wife and that she was regarded as such by the neigh¬ 
bours and friends, yet, having regard to the oiroumsbanoes under which 
she lived, namely, that she did not dress like the wife of a wealthy man 
but had to do menial work and was subordinate to a servant like the wit¬ 
ness, Maung Bin. coupled with her conduct in not asserting her rights 
after Manng Gale’s death, the District Judge held that not only was Ma 
Wan Di nob regarded by the public as the legal wife of Maung Gale, but 
that even she herself did nob consider herself as such. Further, he held 
that Maung Gale’s letter, exhibit I, proved clearly ‘that he only regarded 
Ma Wun Di as a temporary mistress or "monkey wife" whom he meant to 
discard like the others when he left Siam for Moulmein. He thought that 
under the oiroumsbanoes of the case, little or no importance was bo be at¬ 
tached to exhibits A and B or to the fact that Ma Wun Di was described 
in them as "wife" of Maung Gala. He therefore decided the first two 
issues in the negative, namely, that Ma Wun Di was not the legally mar¬ 
ried wife of Manng Gale, nor was the second plaintiff his legitimate son. 
He also said that on the finding on these two issues it was unnecessary to 
go into the other issues; and dismissed the suit with coats. 

On appeal the Chief Court CSir H. Adamson, Chief Judge, and 
Mr. Justice Fox) affirmed the -deqision of the District Judge [28 dJ 
The material portion of the judgment of the Chief Judge with which 
Mr. Justice ‘Fox agreed was as follows : After stating that it was 
nob alleged that Ma Wun Di was not fully aware that Maung Gale had a 
wife in Burma, the judgment continued — 

“ The learned Advocate for appellants haa -referred to the well-known prinoipl^» 
that the preeanoption of marriage arising from cohabitation with habit and repntt 
can be VbuUed only by the clearest and moat satisfactory evidence. It would 
opinion be quite unreasonable to allow this presumption to arise or have any 
7 U the case of a woman who enters into a union with a man with her eyes open w 
the fact that the man has already a legally married’ wife. It is not forbidden to a 
Burma Buddhist to have two wives at the flame time; but it ia univerflally oonoenw 
that the leading principle of Buddhism is rather monogamy than polygamy, that 
polvgtimy is rare and that it is oocaideted disrespeo'able. On the contrary I anouin 
be inclined to say that if a woman cohabits with a Butman whom she koowa to he tM 
lawful husband of another woman, the presumption is that she is a mistresfl ana noj 
a wife • and 1 would add that the presumption ifl strengthened, if. as i* the prMeni 
case, the cohabitation is behind the back and without the knowledge of the first wue. 
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** Tha allesed mateiage be^weta the fiiab appellant and Maung Gale ooourred in 
Bianii and it ia neoeasar; to oonsidec tne macriage ila<w oi tbat ooaatry. The appel- 
anta, tbeoagboat tha oaaa, have aaa imad that the xnACciag^ law oi Siam ia ezaotly the 
same as the Baimaa Baddhist law af mariiage. The ruspondenta have pcoduoed a 
'decree of Hia Majesty tha K-iagSlanii d^^tod icdS* dedciog the pciaoipies ot martiage 
oontzact in Siam, and the maaneein which foeeigoeca coatdiag in Siam may obtain 
proof ot maeciage The latter pact of the deocee need not be oonaideted, beoauaa it 
waa passed long after the anion of the first appellant and Maang Gale. Bat tha first 
part ot the decree is important* as it shows that marriage is governed by exactly the 
same principles in Siam and In Burma. Marriage is a ocatraot in both oontries. 

“The witnesses prodaoed by the appellants are tear from Moulmain and seven 
who were examined by oommiaaion in Siam. « w ii 

“The moat important of tha Moulmem witnesses ia Maang Nyein. He aooom- ■•i** 

pinied Maang Gale.to Siam, lived with him there, and was present When Ma Wan Di ' • • 

and Maang Gale -came tOKOthec. He abates that they were inartied on the ground a*— gfi I* 
that they lived together, ate together and slept together. It is quite clear from his * ■ 
evidenoe that thate waa no marriage oeremuney. He states that the girl was asked 
for by Maang GaU’s Barman fnenas who had aocompanied him from Moaliuem. No 
Bhan otfioiala were present and thete waa no real oetemony. Had there been any 
marriage ceremony, he must have Known it, and as he was a witness hostile to the 
xesfondentB, he would not have tailed to mention it. Now Maung Gale was a wealthy 
man. He was a man ol considerable impoctanoe in Siam, and it is stated that be 
lived like a prince. A man ot suoh importance, it he had been entering into a real 
marriage, would have done it with snow and ceremony. 

**Baaide 3 Ma Wan Di* three ouncubinea lived in Maang Gale’s house. Haoh of 
the loai had separate rooms. This condition of afiairs is also somewhat inconsistent 
with the theory of marriage. 


41 . 


C2dO “£he next Moulmein witness, Bhwe La, lived for some time with Maang 
Gale in Siam. Ha states that Mauag Gale had Ma Wan Di and three lesser wives in 
the bouse. He sometimes ate with all of them, but he did not eat with any ol them 
wuea he had visitors. Ma vYun Di was not dressed so well as the wives ot Biamese 
with the bame wealth as Maung Gale. 

“ The next witness, Maung Bin, does not help tha appellant much. He was a 
servant in Maung Gaia's nouse, out he appears to have neid all these women in 
oonaidecable ountempt. Tne last Mouimeiu witness, bhwe On, is important. He was 
in the nouse witn Maung Gale auU Ma VVun Di when Maung Gale died. He wrote 
to Maung Gale's relatives in Moulmem, but apparently did not tniUB it worth while 
to mention tnat Maung Gale hau a wile in biam He informed the British Consulate 
ot the death. Tno oonaul tooK chaige ot the property, without any objection being 
raised by Ma VN un Di. A relative tcom Moaluiein subsequently took out Letteca of 
Administration at toe British Consulate without any objection being raised* 


“ The Moulmem witnesses state that Ma Wan Di superintended Maung Gale's 
house, and kept his keys. But tnis is not inconsistent with the supposition that she 
was his heau oououbine. 


*‘i attach little weight to the evidence of the witnesses examined on oommiaaion 
in Biam. There was no means ot orosa-examining them or of testing their evideboo 
in any way. They say that Maung Gale and Ma Wan Di lived togetber, and bor> 
rowed money together, and wore regarded as being man and wife. Borne ot them 
talk ot a ceremony ot marriage* at which there waa a leoeption of Bhan eiders. But in 
the lace ol Maung Nyein a statements it is impossible to believe this evidence. 

“ Ihe appellants place much reiianoe on two dooumonts. One ia a certificate of 
nationaltty as a British subject of Maung Gale, in wmoh under the heading 'Names 
ot female relatioue Living witu Mauug Gale is entered 'Ma Wun Di, wile .' Tue Obher 
is a decree ol a biamese Court tor money against Maung Gale, husband, ana Ma vVun 
Di, wiia i uo nob think tnat tuese dooamuuta ufiered a verv strong intereuoe that the 
relation oi husoand and Wile actually existed. 

** On the whole 1 tbiuk that the eviuenoe id quite as consistent, and in faot more, 
ooQsisteut wibh oauouuiuage buau with macci.»ge. Tne conduct oi Ma v\ un Di subse¬ 
quent to too ueabh ot Maung vjale, xaidee the strongest inloreuoe that bhe did not re¬ 
gard berseii as having the status oi wile, bhe allowed the whole oi Mautig Gale's 
property to te taken posoebsiou ot ocst by the British Consul, and then by Mauug 
Gale a relations tcoui Moulmem, without raising a protest. 'Though AVlaUi.g Gaie 
died In and though a law suit was going on about bis estate ior many years, 
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she never intervened, and It was nob till 1902, eight years after Manng Gale's deathi 
and after she bad herself married again, that abe took any steps to assert her rights 
as a married woman or to obtain a share of his estate. 

As regards Maung Gale, it la very olear from his letter to bis wife in Monlmein-. 
Exhibit 1—wbioh was written in 189'3, three years after he had united with Ma Wun 
Di, that be did not regard Ma Wun Di as having the status of a wife. 

" There is muoh evidenoe on the record that shows that it is oustomary for 
Barman foresters from MoulmeLa, who have to spend long periods in Siam on busi- 
nes.«i. to take oonoubines in that country. One witness states that these girls C836J 
oan be got for Ha. 6 or 10 each. Maung Gale was a special sinner in this respect. At 
the same time he would have five or six oonoubines, all under the age of 16. Several 
of these lived in the same house as Ma Wun Di, and the evidenoe does not oonvinoe 
me that she difiered in any way from them, except that she may have been the head 
of the harem. 

"If anything more is wanting to discredit the appellant's case, it is to be found 
in the oiroumsiances under wbioh the suit was brought. The respondeuts had a pro> 
traoted litigation with Tba Huyin, the brother of Maung Gale, which ended in Tha 
BCuyin compromising the ease by paying Rs. 68,000. Within few days after the com¬ 
promise, a claim was made on behalf of the appellants for a share in Mauog (iale’s 
estate. It is Exhibit II Ma Wun Di states that it was made without her authority 
or knowledge. Ma SVun Di has had to admit, after much prevarication, that she is 
financed for the purposes of this suit by Tha Huyin and his son, U Baw. The stamp 
for Rs 900 which is on the plaint is endorsed by the treasury officer as having been 
sold to U Baw. it is therefore pretty olear that in this suit Ma Wun Di is only the 
tool of Tha Huyin who is grieved because he lost Rs. 63,000 in the previous suit. 

" For the reasons stated above, I agree with the lower Court that Ma Wun Pi 
was not the legally married wife of the deceased Maung Gale." 

On this appeal, 

Boskill K, 0., J. W. McCarthy and T. E, Forster, for fche appellantg, 
oonteuded that) from the undisputed faot of oohabifiation with habit and 
repute there arose a presumption of marriage between the hist appellant 
and Maung Gale; the onus therefore should not have been placed upon the 
appellants of proving the marriage, but upon the respondents to prove 
there was no marriage ; and there was no evidenoe to rebut the presump¬ 
tion, Reference was made to Sastry Velaider Aronegary v. Sembioutty 
Vaigalie (1) Such a presumption of marriage from cohabitation with habit 
and repute arose, it was submitted, even in a country or district where 
concubinage was not considered immoral. Polygamy was allowed by the 
Burmese Buddhist law which was similar to that of the Siameea Shan 
States where polygamy was extensively practised amongst the higher 
classes, bub was controlled in the case of the poor by the fact that they 
were not allowed to have more wives than they could afford to keep. No 
registers were signed, and no official record of marriages was kept. No 
disgrace of any kind was attached to the condition of a subordinate wife, 
though she did not hold so high a position as the head wife. Reference was 
[289J made to “ In the Kingdom of the Yellow Robe, by Earnest Young 
late of the Education Department Siam (Constable, 1898J pages 95, 98, 99; 
and " Siam in the 20bh Century” by J. G. D. Campbell (1902). 

The evidenoe was gone into to show that the ffcsb appellant was 
known as the wife of Maung Gale ; and exhibits A and B. were especially 
relied upon for that purpose, it being contended with regard to the fo^or 
document, which was a certificate of nationality from the British Con¬ 
sulate given to Mauag Gala when travelling on business in Siam as a 
British subiecb, that the fact that the first appellant was named in it as 
'• wife,” proved that she also was a British subieot, to which description 


(1) (1881) D. B. 6 A. C. 864, 871. 
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she bad no rlghfa anless she ^as faba lawful wife of Maung Gale. If flbe 
were nob a Bribisb sabjeob sbe could nob be sued in bbe Bribisb Courbs. 

lb was also oonbended bbab even if no valid marriage bebween Maung 
Gale and bbe drsb appellanb were proved, bbe second appellanb was sbill 
enbibled under the Buddbisb law bo a share of Maung Gala’s estabe. \_Cotoell 
objeobed bbab bbab poinb was nob raised in bbe pleadings nor baken in bbe 
lower Courbs ] Tbe bbird issue* was referred bo as showing bhab ib was 
a quesbion in issue in bbe case. [Their Lordships held bhab they were 
unable bo enberbain bbe poinb. 

Cowell, for bbe respondonbs, was nob beard. 

Tbe iudgmenb of their Lordships was delivered by 

Lokd EobE'ITSOn. Tbe quesbion in this appeal is one of faob ; and 
ib has been decided againsb bbe appellants by two Courts. Tbe case, 
however, deserves abbenbion, for there has been a strong appeal made bo 
fahe general presumption of manage arising from oobabibabion with habit 
and repute. 

lb is necessary, before applying this presumption, bo make sure bbab 
we have gob bbe oondibions necessary for its existence. Ib is nob super* 
fluous bo suggest bbab, first of all, there must be some body of neighbours, 
many or few, or some sorb of public, large or small, before repute can 
arise. Again, fahe habit and [240] repute, which alone is efieobive, is 
hab\b and repute of bhab parbicnlar status which, in the country in ques* 
faion, is lawful marriage. 

The differences bebween Bnglish and Oriental customs about bbe 
relations of the sexes make such caution especially necessary. Among most 
English people, open oobabibabion without marriage is so uncommon bbab 
bbe faob of oobabibabion in many classes of society of itself sabs up, as 
mabber of faob, a repute of marriage. Bub, in countries where customs 
are different, it is necessary to be more discriminating, more especially 
owing to the laxity with which the word wife” is used by witnesses in 
regard bo connexions nob reprobated by opinion, but not oonsbibuting 
marriage. 

In tbe present case bbe broad faobs are these; a domiciled Barman, 
Maung Gale, has bis bouse and wife at Moulmein in Burma ; bis business 
book him bo Siam, and there bo lived for years with various other women, 
and with the principal appellant. Ma Wun Bi, who, for shortness, will 
be called tbe appellant. The appellant has maintained that, while bbe 
other women were concubines, sbe was a wife, baken as a second wife, 
bbe first wife being all bbe time in Burma. Tbe opposite oonbenbion is 
bhab, while bbe appellanb was older than tbe other women (who all lived 
Id the same bouse) and bad, for bbab reason and also for reasons of oboice, 
a Bbronger bold on the man, yet sbe has not made onb bbe status of a 
wife, lb is a noticeable feature of the case that tbe appellant, in her own 
evidence and in tbe edidenoe of other witnesses examined for her, endea* 
voured bo set up a marriage ceremony as having inaugurated fahe 
ooDnexion; bub her counsel in the appeal deolainod to maintain this part 
of her case which was represented as resting on habit and repute. Now 
bbe first difficulty is that apparently this is a part of tbe world where 
there are nob many people at all to act tbe part of neighbours or tbe public ; 
and at all events there is no tangible evidence of recognition of this 
woman, in her quality of wife, by people external to the bouse and 
independent of ib. What evidence sbe has is bbab of the people who 

* Ante, page 234. 
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either apeak to the abandoned marriage oeremony or dietingaish her 
position in the house as one o{ more oonsequanoe, and her stay in it 
as of longer duration, than those of the other women. In truth, when 
all is said, there ia little more pointing to marriage than the use of the 
[241] word ‘‘wife'* by some of the witnesses; and the most nursory, as 
well as the most careful, examination of the evidence shows that it is 
applied to persons whose status is not matrimonial. 

Nor has the appellant, in evidence or in argument, faced the grave 
difficulty which arises from the existence of the lawfal wife in Burma. 
The following observations of the Chief Judge are apposite and weighty :— 
“It is not forbidden to a Burma Buddhist to have two wives at the 
same time; but it is 1 universally conceded that the leading principle of 
Buddhism is rather monogamy than polygamy, that polygamy is rcire and 
that it is considered disrespectable. On the oontary, I should be inclined 
to say that if a woman cohabits with a Burman, whom she knows to be 
the lawful husband of another woman, the presumption is that she is a 
mistress and not a wife; and I would add that the presumption is streng¬ 
thened if, as in the present case, the cohabitation is behind the back and 

without the knowledge of the first wife.’* ^ 

There remains to be noticed one point which the appellants ooansal 
treated as part of his case of habit and repute, and which seemed to be 
regarded as the most substantial item of it Mynng Gale, in 1887, obtained 

a certificate of nationality as “a British subject, proposing to travel in 

Siam/* In 1891 ho renewed it; and as part of the docket of renewal, which 
is signed by the Acting Vice-Consul, are the words: “Names of female re¬ 
lations living with Maung Gale: (i) Ma Wun Di, » 1*0 J Mun, 
in-law,“ The argument upon this document is that the appellant could 
only be entitled to be named in this certificate of nationality if, by 
marriage, she had, aoauired her husband’s oerhifiad nationality. On this, 
however, it is to be observed, first, that this is not evidence of repute at 
all; the Vice-Consul is not proved to have had any personal knowledge 
of these people at all, and the most it comes to is that, on this occasion 
Maung Gale said that Ma Wun Di was his wife. But, further, any value 
or relevance which this writing has in the present case is entirely taken 
away by the addition of the sister-in-law. who on no theory was a natura¬ 
lised British subject. The truth probably is *>ba^ the entry i« put m 
merely as an item of information identifying l 242J Maung Gale, m 

addition to those given in the body of the oerbifioaOe. u«i.l,Ar 

The appellants* counsel endeavoured to raise the question whetner 

the second appellant, who is the son of the first appellant by Maung Gale, 
was not entitled to a share of Maung Gale’s estate, even assuming no 
marriage to be proved. Whether the third issue in the suit was, in its 
terms susceptive of the wider construction thus suggested for it or not» 
the oarties, \by bboir oonduot of the case, have construed it in the narrower 
sense of assuming the existence of a marriage; and the point urged by 
Mr Boskill having been submitted in the oondaot ot the case to neither 
Court their Ijordships are unable to entertain this question. 

Tbeir Lordships will humbly advise His Majesty that the appeal 
ought to be dimissed. The appellants will pay the costs of the appeal. 

Appeal dismissed* 

Solicitors for the appellants : Bramall & White. 

Solicitors for the respondents : Qregoryt Day & Co* 
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[248] ORIMINAti REVISION. 

Before Mr. Justice Bampini and Mr. Justice Shar/uddin. 

Ohintauon Singh v. Empbror.* 

[20lh December, 1907.] 

Seourity for good hohaviour _ Order embodying • tuhiionce of infwmaiion—Tranefer-^ 

Refuaa\ to re-call yroBecuiion wiinetsee for croea-examination’^Limitation of time 
for examination of defence witneaees-^Reatriction of counaeVa addreee^Right to 
crosa-emamine witneasee called by the Court—Evidence of general repute—Aaaocia^ 
iion with bad ckaraiere ^Criminai Procedure Code (Act T o/1898; a*.*110, 112, 
117, 192, 256. 257, 628, 629, (/), 540. • 

The setting forth of the information leoeived from a polioe officer in the order 
tinder s. 112 of the Oriminal Prooedare Oode in terms of olanses la) to (/> of 
e. 110 ie a eaffioient statement of the sabstanoa of the information as repaired 
hy the former seotioa. It is not neoesssary to gWa a list of the proseontion wit¬ 
nesses in saoh order. 

Section 192 el. (1) is not resttioted to oases of oflenoes only, hut is wide 
enough to include oases under Chanter VIII of the Code. Rven if there was no 
power under the section to transfer such oases, the whole proceedings would 
not, by reason of a. 629 (/ >, be void. 

Akbar AH Khan v. Domi Lai (1) followed. 

Seotion 266 of the Code does not apply to an enquiry under a. 117. 

The prosecutor and the acoused are both equally entitled to a full eross- 
examination of witnesses called by the Court under s. 540 on matters relevant 
to the enquiry. The Court cannot restrict the cross-examination of suoh wit¬ 
nesses by either party to the suhiects on which it bad examined them. 

Where an attempt was being m&de to protract the examination-in-ohief of 
the defence witnesses to a most nnneeessary extent so as to delay if not to 
prevent, the final termination of the oasa. and the address of oounsel had pro¬ 
ceeded for fifteen days, it was held that the Magistrate was not unreasonable 
in fixing a time limit for the examination-in-onief of the remaining witnesses, 
and for the close of the address. 

In dealing with oases under Chapter VIII of the Code the Magistrate ought, 
especially where no previous oonviotlon is proved, to test the prosecution 
evidence with great care. 

[2443 Bvidenoa of association with bad characters, who were always suspected 
of being ooucerned in daooities aud many of whom were daring the period of 
association bound down under s. 110 of the Code or convicted of daooity and 
theft, at various times and ei^peoiaUy in most oases she tly before, and near 
the place of. a daooity, is a sufficteat basis for an order under.s. 110. 

Bvidenoe of witnesses from villages where daooities had occurred, but which 
were at some distance from the village where a person resided, as to his 
character in oonneotion with the daooities, is admissible as evidence of general 
repute under a. 117 of the Code 

lari Pershad v. Queen-Empreea (1) distinguished. 

[Ref : 47 I G. 277=19 Or tj. J 905=8 h. W. 46l*=l9l8 M. W. N. 761 : Fol: 42 
Mad. 450=98 M. Ij. J 97=1920 M. W. N. 299=55 I. O. 722 ; Not appr: 74 
I. 0. lOS ; Ref 82 L O. 763=38 C. U J. 406.] 

The petibioner was a sirwan or oolleotor of rents in the 'employment 
of Mr. A. H. Forbes, tbe exeoator of the Sultanpore estate in the distriob 
of Parneab. Certain villages in the Arraria sub-division of the Purneab 
district were for several years the scenes of depredations by a 
gang or gangs of daooits several of whom were arrested and prosecuted. 

• Crim’nal Revision No. <>95 of 1907, against the order of F. Bos, Sessions Judge 
of Hooghly, dated April 20, 1907. 

(1) (1900) 4 O. W. N. 821. (1) (1896) I. Hi B. 23 0al. 631. 
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One of fehe gang, named Dodla, was arreslied in Jaly 1903i and he 
implioabed fahe pekitiioner and some tenants of the Sulbanpore estate as 
his oonfederates In the series of daooities wbloh bad oooutred from March 
to June 1903, whereupon the petitioner and the others named by Dodla 
were arrested but released in Ootober 1903 for want of evidenoa. 

In July 1904 the Poliae authorities determined to institute prooeed- 
ings against the petitioner in respect of the series of daooities oommitted 
in 1903, and proceeded to oolleot evidence in support of the prosecution. 
On the 4th August Mr. Maonamara, the Assistant District Superintendent 
of Police of the Arraria Sub-division, drew up a report against the petition¬ 
er as* follows:—* 

General Repute. Ho is by habit a robber, habitually protects and harbours daooits, 
habitually oommit^ misohlef and extoctioa and abets the same, and is so desparate a 
oharaotor as to tender hie being at largo without seourity hazardous to the oommuni- 

ty. 

General manner oj living. Works as a Birwan for the past eight years. Previous 
to this he was known as a gambler and assooiate of bad eharaoters 

SahitB of th^ accused.—~ii) Ho is gambler and plays “ittJicnbici-,” (ii) is a habitu¬ 
al thief and daooit (iii) cheats the moaojirs (passers-by), (iv) associates with 
bad oharaoterts, (yl kept bad oharaoterg as servants at Bhorhat where he farmed the 
oat’le pound, (vi> in his pound many people found th'^ie cattle after having tiwm 
out loose from their houses and had to pay exorbi'jaQt Qnes to release them, vVii) has 
got at whioh eeyeral uo-oountey men extort toll in the dry saasoa (vHmis 

always suspected by the villagers whenever there is a daooity tbs viomity, 

(ix) the people ate always afraid of him and remain in fear of being robbed. 

Associatea of the accused. Twelve names of bad oharaoters were meotioiMd. 

Gasea in which aceuHed vjaa auapecied to have taken pari. Daooities at Bonapur, 
Meergunj, Belahie, Patherdewa, Bhorhar, Patasi and several other plaoes. 

Rematha. The aooused is a ting-leader of a formidable gang of daooits So is 
known by the people to be a dangerous robber daooit, the neighbouring residents feM 
him and he tertroizos them. liife and propertyis not oonsidored safe ... He started 
as a gambler . . • and gradually took to committing thefts and became an assooiate 
of some of the big ga igs of daooits in this sub-division. 

On reoeiptj of -lihe above reporb Mr. Lea, fthe Distnot Magishrato of 
Purneah, drew up a proceeding under s. 110 of the Criminal Procedure 
Code against the pabikionar, on the same day, in the following berms: 

Whereas I have reoeived information from the Assistant Superintendent of 
Police Arraria. that Ohiatanon Singh of Matiari. than* Porbesgunj, is by habit 
a robber habita^illy protects and harbours daooits, oto, and habitually oommits 
misohiol’and extortion and abets the same, and is so desperate and dangerous a 
oharaoter as to render his being at Urge without seourity ‘o? 

oommunitv I hereby under s 110 diraot him to show cause on August 9tb, 1«04 
why he ahoald|aot be o^lled upon to exeouta a bond foe Rs 500, with two sureties 
of Ba. 600 each for his good behaviour for a period of threo years. 

The petitioner alleged in petition to the High Court that his applioa- 
tion for a oarbi&ed copy of the said report of Mr. Maonamara was refused 

by August 1904, the petitioner applied to Mr. Dea for an 

adjournment to move the High Court, but the application was refused and 
the inquiry commenced ; and after the examination of fifty-nine prosecu¬ 
tion witnesses it was postponed to the ^i7th instant The petitioner then 
unsuooessfuUy moved the High Court for a transfer. The hearing in the 
Court below was resumed on the 10th November, and forty-seven moffl 
witnees ware examined-in ohief for the pro'-eoution. The Magistrate then 
reauired the petitioner to cro-s-examine Girisb Chunder Nag, prosecution 
witness No 106, at once under s. 256 of the Code which he did ; and after 
the examination-in-ohief of three more witnesses the case was adjourned 
to the January 1905 for the examination of prosecution witnesses. 
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The oaffO was nob taken up on bbe I6bh Jann^rv bnb was postponed 
to the 6th Fahruary, on wh’oh date Mr. Lea of [2M1 hie own motion 
transferred the enquiry to Mr. "Raid, the Subdivisional Officer of Arraria; 
on the ground that be was unable owing to stress of work to continue the 
hearing of the case. 

Mr. Reid commenced the inquiry de nopo under section 350 of the 
Code on 25tb April. He did not himself re-summon the witnesses exa¬ 
mined by Mr. Leai but left it to the prosecution to examine such of these 
witnesses as they chose and any others sanctioned by him. The prose¬ 
cution examined altogether fifty-two witnesses, who were cross-examined 
on behalf of the defenoe* and closed their case on the 15bh Noyemher. 
The petitioner's examination was taken on that dayi and the Magistrate 
then recorded the following order :— 

I ooaaidee a prima facie owe nl^de oafc on the f'^Uowtag points—that the defend¬ 
ant is a robber, habitaallj pcobeota and harbourg daooits, habitually oommifcs 
extortion and aW>g the eatne, and is so desperate and dangerous a oharaoter as to 
render his being at large without <:eourit 7 ha^irdoas to the oommuaity. He is aooord- 
ingly placed on his defence and direoted to file a list of witnesses 
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An application was, thereupon, made by the petitioner's counsel to 
re-call the proseontion witnesses for cross examination under s. 956 of 
the Code, but was refused. He then again under protest asked the 
Magistrate for the production of the first twenty nroseoution witnesses for 
fresh oross-etamination, but the Magistrate rejected the applioation on the 
ground that it wa® male for the purposes of vexation and delay and to 
defeat the ends of justice, giving his reasons for his refusal on the 17th 
instant. On the 20bh the defence filed a list of 1,760 witnesses and a 
supplementary one on the next day of twenty-one more. Out of the firet 
twelve witnesses the Magistrate direoted the personal attendance of some, 
on deposit in Court of their reasonable expenses, and the examination on 
commission of the rest. As to the other defence witnesses named in the 
lists, he suggested a reduction of their number but did not refuse to allow 
them to be summoned. 


The petitioner thereafter moved the High Court to quash the proceed¬ 
ings or in the alternative for a transfer which was refused, and the 
examination of the defence witnesses began on the 7th Deoemher. After 
the examination and oross-examina»‘ion of forty-six defence witnesses the 
Magistrate, on the Sad April 1906, [247] recorded an order that the exa- 
mination-in ohief of those witnesses had occupied more than one-third of 
the time spent in recording their whole evidence and nearly four times as 
long as the time spent in recording the examination-in-chief of the nrose¬ 
oution witnesses, that this was due to the introduction of irrelevant 
matters, and that the recording of the examination-in-ohief of such further 
defence witnesses as might be tendered would be limited to thirty hours, 
which was the time occupied in recording the whole of the examination- 
in -chief of the prosecution witnesses. The thirty honrs so allowed to the 
defence cxnired on the 11th May, the Magistrate having in the meantime 
examined 741 defence witnesses. An application to summon and examine 
the remaining witnesses for the defence under s. 267 of the Code was then 
made to, and rejected by, the Court. 


On the 17tb May, the arguments for the defence commenced and 
oontinned several hours each day for fourteen davs more. On the 4th 
June, the Magistrate passed an order calling upon the defence counsel to 
close his case within one hoar on the next day, and this was done nnder 
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nrote^fe. The proseontion liben aadr0s**03 the Court and oonoludod on the 
9 bh 1 n=f)anh. The judgment was delivered on the ISlih July. 

The ease engaged bhe Di«liriob Magirtraba for nine siWings and 
Mr. Beid for 228 sibhings, and bho record of the evidence amounted to 

6,500 pages of foolscap paper. * »/r -o *a * 

The petitioner preferred an appeal against the order of Mr^ BeW to 

the District Maglrtrata of Purneah. but it was transferred by the Hi^gh 

Court to the Sessions Judge of Hooghly and came on for ™ 

13th February 1907. The learned Judge during the hearing of the appeal 

examined two police officers who had not been examined In the lower 

Court but directed the cross-examination of one of these witnesses by the 
Crown-counsel to be limited to the points on which he had examined him. 

The learned Judge found that the charges of habitually harbouring 
bad oharaoters. habitually committing extortion and abetting the ^e, 
and habitually receiving stolen property, were not proved: the charge 
of being a desperate and dangerous character being In his opinion 
no(!asepftraf. 0 oV.arg 0 byi 1 i=alf hnh a summary of «i 6 ofchpr oousation. 

Bull h 0 h 0 W that th 0 fact that [248] in .Tuly 1904 

r 0 pntation of being a loa'for of daooits was oloarly ostablishoa. ^ further 
h 0 ia that th 0 evia 0 uo 0 of aireot oomplioity of th 0 patltiouer with any or 
th 0 aaooitios oommittoa in 1903. which forme! the sob,eot of the ohw^. 
was untrustworthy, but that association with well known ba! oharaoteK, 
two of whom were proolaimea oflenaers an! one oonvlctea of bad liyoll- 
booa, at hats, by the river eiae, at the houses of some ba! oharaoters and 
other places, shortly before each aacoity. an! also on other occasions ^th- 
out any dacoity following, thus sho^ng that he , 

the aaooities of 1903, was prove!. He aocoramgly 

on the 20th .Inly 1907. whereupon the petitioner moye! the High uon" 

find obtained this Rule. , . « t 

Mr HilKMr. P. L. Boy, Mr, Gregory, Babu Dashar-alht 
Satish thunder Ohoss. Sarat Kumar Mitra ana MoMlni 
tafa Khan with him), for the petitioner after tracing ths 
of the case oontinna!. A police report is not ev.aence, an! a ^ 

nnder s 110 of the Code cannot be instituted on it without any nt er 
evidanoe The order under s. 112 does nob embody the substance of the 

information contained in the nolioa report as it should have 
n Pmvre’is v. TJathu (iV The District Magistrate had no power to 
tCoase nnaer s. 193. The power of transfer Is a one. 

an! must be .xeroisa! in strict acooraanoe with the statata : 
M^Tvehua Ghowdhurani v. Surja Kanta Acharji (2). Section 1^3 
noours in a part of the Coda dealing with the cognizance of offences. T 
words "onv case" mean any case involving an offence. 
and "briar* mentioned in the section refers to Chapters 
to X-XTI This view is also corroborated by s. 117 ol. (2). The 9° r- 

has no power under the Code to transfer a case falling within s. US. In 

the yiatter of the petition of Gudar S» 7 tgH (3). In re ^egg 

Ln the Magistrate ao so. Sven if a Magistrate has f®”! 

nnder s. 192 to transfer a bad livelihood case ha oannirt do so 

has himself held an enquiry and examined witnesses. Section ^ 


(11 1. 1% T?, fi All. 214. 218. 

{2! (1905) I. li. R. 32''Oal. 876, 881. 
18) (1897) I. ti. B. 19’AU. 291. 


(4) (1900) 1. L. R. 26 Bom. 179. 
(6) (1901) I. Ii. R. 28 Oal. 709 
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hfts no applioftbion. There can be no waiver in bhe mafaber. Seobion 350 jgo 7 
does nob apply bo bhe ease, and bhe brying Magisbrabe should have examin- DKO. aa 
ed de noVO all bhe proseoubion wibnesses who had deposed before bhe Dis- 
briob Jlagishraoe. The refusal bo re-call the proseouoion wibnosses for 
oross-exatninabion under s. 256 was illegal i Z<^7nu,m<i v. Ham Tah>ai 
Kokil Ohose v. Easimuddt Malita C2), impress v. Batdeo Saha* (.3), Or. 36 C. 243csl2 
Bev. 795 0/ 1906 U)- The Magiabrabe oannob order the deposit of oosbs 
of wibnesses under s. 256 : Bastk Chandra Chaokerbutiy v. Emperor (6), ^ 

Iswar Ohander Baui v. Kalt Kumar Dois (6). Bis rejeobion of bhe appli- 143 ,' 
oabion bo summon and examine all bhe defenoe wibnesses Is oonbrary bo 
s. 257. A general sbabemenb that these wibnesses were nub oalled bonafide 
is nob enough. He must state the grounds of his refusal as bo each witness: 

In the matter of the petition of Sat Naram Singh (7), Emperor v. Bur- 
ehoitam Kara (8). The limitation of bhe time for bhe exammabion-in- 
ohief of bhe defenoe witnesses was without jurisdiohion, and prejudiced 
the aooused, as bhe witnesses who come from bhe same villages as the pro* 
seoubion wibnesses were shut out by this procedure. The order bo close 
bhe address of bhe pebibioner’s counsel wibhm one hour on bhe last day 
was ulira vires and prejudiced bhe petitioner. Then bhe Appellate Court 
was wrong in limiting bhe cross-examination of bhe new witnesses examin* 
ed before ibeeU. An accused has bhe right bo cross-examine wibaesees 
called by bhe Court, and s. 165 of the Hvidenoe Act does nob deprive him 
of such right: Tarini Oharan Chowdhry v. Saroda Sundari Vasi ^9), 

Empress v. Grt^A Chunder Talukdar Gopal Lall Seal v. Manick 

hall Seal (11), Mohendro Naih Das Gupta v. Emperor (12). Several 
documents have been admitted m evidence which were nob admissible, 

6.p.. police report, 6rsb information report and police diaries. 

[2503 There is no evidence as bo general repute justifying bhe order. 

The case of Bai Isri Pershad v. Queen-Empress Ud) shows wnab evidence 
is necessary bo establish bhe fact. aiso Hajendra Prasad Sahi v. King- 
Emperor (14). The evidenoe must atiord a reasonable and dehnibe ground 
for the conclusion that a person is a habitual thief: Gnolam Ah v. Em¬ 
peror (16). Evidence of repute must be founded on the witnesses’ own 
knowledge,Kalai Haidar v. Emperor (16), and must reier bo *he repUDabion 
of a person in the neighbonrhocxl in which he resides: Ketabo* v. Queen- 
Empress (17). The pebibiouer's reputation m his own village and in villages 
where bhe daooibies occurred is good, but in villagea fuitner away ib is bad. 

As to bhe meaning of the expression “ by habit a thief': see Queen-Empress 
V. Sherkhan (iBj. Betors to King-Emperor v. Jagarnaih fU). Xno evi¬ 
dence of the pebibioner's paibioipabion in any uaooity has been disbelieved 
by the Sessions Judge. The only evidenoe on the record is of association 
with alleged bad obaraobers at particular places, two or three miles irom 
bhe scenes of the daooities, shoitly before a dacoity, about three years ago, 
but DO proseoubion has ever been instituted against the petioioner, and 
such evidenoe is not a legal baeis for an order under s. 110» Tne persons 


(1) (1900) 1. li. R. 27 Oal 870. 

(2) (1902) 6 0. W. N. 424. 

(8) (1879) 1. li. B. 2 All. 258. 
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(6) (1906) a O. D. J. 17 n. 

(6) (1900) 4 O. W. N. 351. 

(7) (1881) I. li. B. a AU. 392. 

(8) (1902) 1. li. a 26 Bom. 418. 

(9) (1869) 8 B. Ij. B. 146, 148. 
(10) (1879) 1. Ii.B. 5 Oal. 614 . 
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who spoire of the assooiation were nob residents of the petitioner's village 
bub some of them oame from a distanoe. Besides there is nothing bo show 
that his assooiabes were oonneoted with bhe daooities that followed. The 
assooiation musb be bo commit bbefts or daooities: Nilkamal Pass v. 
peror (1). The preponderance of evidence is in favour of the defence: see 


36 0.393^12 Bajendra Prasad Sahi v. King^ Emperor (2). There is no distinct ground 


0. V7. N 2B9 for bhe charge of being a desperate and dangerongh obaraober, and evidence 
*7 c general repute is inadmisiible to prove bhe fact: Akhoy- Kumar Chat* 

? 146 * * ierjee v. Punchanun Bagis (3), Kalai Haidar v. Emperor (4), 


Mr, Nortout for the Crown, afber dealing with the general 
points in the case. The order of bhe Magistrate under s. 112 of 
[2S1] the Code sufficiently complied with the section. There is no limi¬ 
tation of the power of transferring oases in s, 192. The words are ** any 
ca&c," and they apply to proceedings under s. 110. The case of In thfi 
matter of the petitron of Oudar Singh (5) was decided before the present 
Code, which has altered the language of s. 117. At all events s. 529 (f) 
would cure the defect in this respect : Akbar AH Khan v. Domi Lai (8). 
Section 350 does not apply. The criminal administration of jusbiod would 
suffer if bhe High Court disregarded the evidence believed by two Courts, 
The petitioner made tawo applications to the High Court pending the 
enquiry before bhe subdivisional officer, bub did nob bake this point, or 
took it unsuccessfully, lb is too labe to urge it now. Besides he was not 
prejudiced. If the 109 witnesses examined by the Pistrioo Magistrate had 
been re-called and cross-examined, as the witnesses in this case had been, 
the trial would have reached to an in ordinate length. The refusal to 
allow orops-examinabion under s, 266 did not occasion any injustioo as 
they had already been cross-examined at very great length. The section 
does nob apply bo an enquiry under s. 317. The order for costs of 
witnesses did not prejudice the petitioner as he could have easily afforded 
the same. The application under s. 257 was for the purposes of vexation 
and delay, and bhe Magistrate's reasons for refusing ib are suffioienbly 
stated : see Wahid AH Khan v. Emperor (7). The limitation of the exa- 
mination-in-ohief of the defence witnesses after bhe examination-in-ohief 
of the ffrst forty-six witnesses bad occupied more than four times the time 
spent in recording the examination-in-ohief of the fifty-two prosecution 
witnesses, became necessary, and so also the order bo close the address for 
the defence within one hour after fifteen days had already been taken up 
for bhe purpose. The Sessions Judge limited me in my cross-examination 
of one of the witnesses he called bub not Mr, Gregory for the defence. 
The evidence of Mr. Maonamara who was eo examined was not used by 
the Judge as substantive evidence of repute, bub bo oonneot the case his¬ 
torically, and to show how bhe prosecution witnesses were collected. 

[262] The strongest proof of bhe general bad character of the peti¬ 
tioner, and of the way in which he terrorized villagers, is shown by the 
fact of tbe men who gave evidence against him batore Mr. Maonamara 
afterwards becoming his sureties, Tbe. association with persons of in¬ 
famous oharaober is established. What was the object of tbe assooiation f 
There is sufficient evidence that the petitioner was a habitual robber. 
The daooities occurred in 1903, and proceedings were instituted within 

(1) (1907) 6 O. Ei 7. 711. (6) (1897) 1. It. B. 19 All. 291. 

(2J (1904) 1 All. li. J. 611, 618, 614. (6> (1900) 4 O. W. N. 821, 

(S) U90U) 5 0 W. N 249. (7) (1907) 11 0. W. N. 789. 

(4) (1901) I. L. R. 29 Oal 779. 
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006 yoar; seo Wahid Ali Khan v, EtnpsTof (1). Saarsay is good evidoDoe 
of repute: Emperor v. Baoji Fulehand(^)t In the matter of the petition o/ 
Siva Btddi ^3), Refers also to Qhoiam AH v. Emperor (4), Violenoe ao- 
compamed some of the daooibies, and the ease is thus also within s. 110 
Cl, ij): Wahtd AH Khan v. Emperor (1). The pioseoution called evidence 
in the ease bo prove speoihc acts, thus complying ^ibh Kalai Haidar v. 
Emperor (6). 

Mr, Hill, in reply, 

^ and Suarfoddin, JJ, This is a Rule bo show cause why 

an order under section 118 of the Criminal Procedure Code passed against 
the petitioneri Ghintamon Singh, a resident of the village of Matiari with¬ 
in the jurisdiction of the Forbesgunj thana of the Arraria sub-division of 
the district of Purneah, should not be set aside. 

The order complained of is dated the 12th July* 1906, and required 
the appellant to e:KQoate a bond for Rs. 500, with two sureties for Rs. 600 
each, to be of good behaviour for a period of three years. The Sessions 
Judge has, by his order, dated the 20oh April 1907, affirmed the order of 
the Sub-divisional Magistrate. We are now asked to revise these orders 
on the following grounds:— 

(i) that the information on which Mr. Lea, the District Magistrate 
of Purneah, passed an order under section 112 of the Criminal Procedure 
Code does not give the necessary details; 

(ii; that the enquiry having been begun by Mr. Lea, be had no 
jurisdio'tion, after the examination of 109 witnesses, to transfer the 

ease to the hie of Mr. Reid, the Subdivisional Magistrate of Arraria; 

(iii) that the trying Magistrate was wrong in not allowing the defence, 
in accordance with the provisions of section 256 of the Criminal Proce¬ 
dure Code, to re-call and reoross-examine the prosecution witnesses; 

(iv) that the petitioner was not allowed to orcse-examine two Police 
officers, vtz,t Mr. Maonamara and Rabu Ham Saday Mukerjee, who were 
summoned by the Appellate Court under section 540 of the Criminal 
Procedure Code, on matters nob referred to in their examination-in- 
ohief; 

(y) that the trying Magistrate was wrong in restricting the examina- 
lion-in-ohief of the defence witnesses, after forty-six witnesses had been 
examined, to thirty hours' time ; 

(,vi) that the trying Magistrate was wrong in refusing to examine 
about 1,000 witnesses whom the petitioner desired to cite and examine; 

(vii) that the evidence of repute given by the witnesses for the pro¬ 
secution is nob of a nature bo justify the order passed ; and 

(viii) that mere assooiabion with a numbar of supposed bad characters 
cannot justify an order under section 118, unless the associates are them¬ 
selves shown to be men of bad oharaober and suspected of committing the 
dacoibies the petitioner is alleged to have instigated. 

Other minor points were raised in the course of argument, but they 
appeared to us to be of no importance. 

The petitioner is an employee of Mr. Forbes, an induential land¬ 
holder of the district of Puineab, and holds the position of a “ airwan’* or 
rent-ooUeobor in the Sulbanpore estate, which Mr. Forbes manages as ex¬ 
ecutor under the will of the late Mr. A. J. Forbes. 


(1) (1907) 11 o. W. N. 709, 792. (4) (1904) O. W. N. 648, 644. 
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1907 ^ho prooeedings against the petitioner were initiated as follows. A 

Dbo. 20 . report (Ex. Ff7)i dated the 2iid August 1904, was made by aPolloe offioar, 

Mr. Tucker, to Mr. G. H. Lea, the District Magistrate of Purneah, on re- 
Obiminati oQipfj Qf vvhioh the latter recorded an order under section 112 of the Orimi- 

nalProoedure Code to the effect that he had received information from the 
3S 0.243=1S Assistant Superintendent of Police, Arraria,that the petitioner was by habit 
0. W. M. 299 a robber, [254] that he habitually protected and harboured daooits, and 

habitually committed mischief and extortion and abetted the commission of 
^these offences, and that he was of so desperate and dangerous a character . 
' * as to render his being at large without seourity being required of him hazar¬ 

dous to the community. The order accordingly directed him to show causa 
why he should nob be called upon to execute a bond of Rs. 600, with two 
sureties of Rs. 500 each, for his good behaviour for a period of three years. 

The heating of the case began before the Distriot Magistrate, who. 
after the examination-in-ohief of a number of witnesses, postponed the 
case, on the application of the petitioner, who had moved this Court for a 
transfer of bis case from the 6le of that officer. 

A Buie was issued, but it was discharged on the 28lh Septem¬ 
ber 1904, and the case was resumed by the District Magistrate on tha 
lObh November. The Distriot Magistrate, after the examination-in-ohief 
of 109 prosecution witnesses and the cross-examination of one of them, on 
the 6bh February 1905, transferred the case to the file of Mr. 0. H. Boid, 

Subdivisional Magistrate of Arraria. mne 

It was proceeded with regularly by Mr. Beid from the 19bh June 190D 

bill tha 12th July 1906. 

By the 30bh September 1906 the prosecution had examined altogether 
fifty-two witnesses. The prosecution then presented a petition stating 
that it did not desire to examine any more witnesses in oonsequonoe of 
the extreme length of the cross-examination bo which the witnesses already 
examined had been subjected. The proBeoution closed its case on the 
16bh November 1905. Mr. Forbes, the employer and counsel of th9 
petitioner, objected that the Court could not put his client on his 
before he had again cross-examined the witnesses for tha proseouhion. The 
Magistrate Mr Beid, refused to allow the further cross-examination of the 
prosecution witnesses on the ground that Mr. Forbes’ application was made 
only for the purpose of vexation and delay and to defeat the ends oi 
justice. Mr Forbes then announced that ha intended to apply on one 
following Monday for an adjournment in order to move the High Court 
for a transfer of the case. An application to quash the prooeedings on 
[255] in the alternative, to transfer tha case, was subsequently made w 
this Court and refused on the 5bh December 1906. 

The examination-in-ohief of the defence witnesses commenoed on tha 
7bh December 1905, and in the course of sixty-eight sittings the evidence 
of forty.six witnesses was recorded. On the 2nd April 1906 the trying 
Magistrate passed an order limiting the time for the examination-in-owei 
of further witnesses for the defence to thirty hours, to six or seven 


The reason for this order was that Mr. Forbes for his client had put 
in a list of 1,760 witnesses, out of which altogether 741 witnesses were 
examined. It may be mentioned, as showing to what an 
dings in this comparatively unimportant case iwere protracted, that w 
Dislrioti Magistrate bald nine sittings and tha SabdWlsional Magistrate 
228 sittings. There were thus altogether 237 sittings. The record has 
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swollen to mosb portsenboas dimensions. The evidenoe recorded by tibe 1967 
Bnb-dlvisional Ma^isiiT&lie alone covers 6.500 foolscap pages. The case P RO. 3 0. 
proceeded before Mr, Raid for over fonrtieen tnonijhs, and a period of nearly 
bwo years elapsed from bhe beginning of the proceedings till the final RgviBiON. 
order of the Magistrate. The appeal to the Sessions Judge Tasted seventeen 
days. Mr, Forbes not only conducted the defence in the Magistrate’s 89 
Oourt but himself gave evidence for the defence, five day^ being occupied j 

In recording his deposition. *He appears to have so identified himself with ^ 77—7 Op. 
the case of his client that it is impossible to resist the conolusion that he j. 140 . 
re/r.rded the institution of proceedings against Chinfaamon Singh as a 
personal affront to himself, and as derogatory to hia prestige, This seems 
to us to aoconnt for the great length of these proceedings which ware pro¬ 
tracted to the extent they have been only for the purpose of preventing 
any final order being passed. 

We now proceed to discuss the points of law urged by Mr. Hill. 

The first is as to tbe want of the necessary materials in the order of 
the District Magistrate under section 112 of the Criminal Procedure 
Code. We consider that the older of the Magistrate gives all the neces¬ 
sary information required by the section. The section enacts that when a 
Magistrate acting under section 110, Criminal Procedure Code deems 
it necessary to require any person to show cause, be shall make 
[256] au order in writing setting forth (i) the substance of the informa¬ 
tion received, (ii) the amount of the bond to be exeonted, (iii) the term for 
which it is to be in force, and (iv) the number, character and class of the 
sureties required. AU the above four matters are distinctly stated in the 
order in question. It has been contended that no list of witnesses is to 
be found either in the report to the Magistrate or in the order of the 
Magistrate under section 112 of the Criminal Procedure Code. The law 
nowhere requires that^any list of witnesses should be so given. Mr. Hill’s 
second plea impugns the power of tbe District Magistrate to transfer the 
case. Sections 192 and 628 qf the Criminal Procedure Code deal with the 
power of a District Magistrate to transfer and withdraw “anv case* to, 
and from, the file of any Subordinate Magistrate. It is to be observed 
that the exoression used in section 192, clause (1) of the Criminal Proce¬ 
dure Code is **anv case,** and not any ''criminal case ** It has been con¬ 
tended that section 192 of the Criminal Procedure Coda applies only to 
criminal oases, as it is part of a Ohaoter which deals with offences, and 
the preceding section relates to the cognizance of offences. The words 
are, however, quite wide enough to include oases under Chapter Vltl of 
the Criminal Procedure Code. We may also point out that in the Code 
of 1872, section 44, which is the section corresponding to section 192 of 
the present Code, provided only for the transfer of ^'criminal cases,** By 
the amending Act (XI of 1874) the word "criminal'’ was struck out, and 
it has been omitted from all subsequent enactments. Tbe words "criminal 
case" are intended to be used in a limited sense, and not to apply to every 
case cognizable by a Criminal Court. But when tbe words "criminal 
ease** have been altered to "any case" it is clear that the Legislature in¬ 
tended that the power of tranfer should not be restricted to criminal oases 
only, and extended tbe power of transfer to oases of every description. 

We, therefore, think that the Disftriot Magistrate had ample power to 
transfer this case to the file of Mr. Re^d under section 192 of the Criminal 
Procedure Code, If the objection with regard to the transfer had any 
force, even then it could not be regarded as vitiating tbe whole proceed¬ 
ing, as tbe action of the Magistrate in transferring tbe case could 
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[297] only amouofi fao an irregnlarifiy wbioh wonld be covered by the 
provisions of section 529 olanse (/) of the Criminal Procedure Code : see 
Akhar AU Khan v. Domi Lai (1). 

Mr. Hill's third plea is as to the right of cross-examination under 
section 256 of the Criminal Procedure Code. The claim set up by the 
defence for a second cross-examination of all the prosecution witnesses 
appears to us most unreasonable, considering the inordinately lengthy 
cross-examination of those witnesses before that claim was made. The 
unreasonably protracted cross-examination of those witnesses relates to so 
many irrelevant matters that the inference is unavoidable that, as observ* 
ed by the Sessions Judge, “even if Mr. Forbes was not deliberately 
manoeuvring to drive the Court to fix some time limit, he certainly deli¬ 
berately omitted to call any important witness in those thirty hours." 
Apart from the consideration as to whether the ap^ication for a second 
cross-examination of the prosecution witnesses was or was not for the pur¬ 
pose of vexation or delay or to defeat the ends of justice, we consider that 
section 256 of the Criminal Procedure Code has no application to the pre¬ 
sent case. Section 256 occurs in Chapter XXT of the Code, which relates 
to the trial of warrant oases. Section 251 of that Chapter provides that 
"the following procedure shall be observed by Magistrates in the trial of 
warrant oases.'* Section 252 relates to the evidence for the prosecution, 
section 253 to the discharge of the accused, section 254 to the framing of 
the charge, section 255 to the plea of the accused and section 256 to the 
defence of the accused. No doubt, under section 117 of the Criminal 
Procedure Code, the enquiry into bad livelihood oases should be made as 
neatly as rnay he practicable in the manner prescribed for conducting trials 
and recording evidence in warrant oases. . But we do not think that the 
provisions of section 256 of the Criminal Procedure Code indicate that the 
person called upon to show cause under section 110 of the Criminal Proce¬ 
dure Code has a right to further cross-examine the prosecution witnesses 
under section 256 of the Criminal Procedure Code, inasmuch as the 
provisions of this section relate to oases where a formal charge, as 

[298] required by section 254, has been drawn up and the acaused has 
been called upon to meet that charge. In oases under section 110 of the 
Criminal Procedure Code the order of the Magistrate under section 113 
of the Criminal Procedure Code is equivalent to a charge. The object in 
giving the substance of the information in an order under section 112 of 
the Criminal Procedure Coda is that the person called upon to show causa 
may clearly understand the matter that he has bo meet in his defence, and 
a Magistrate has no power to go beyond the requirements of his order 
under section 112 of the Criminal Procedure Cole. In warrant oases a 
charge sheet is prepared for similar purposes. In the above view the cross- 
examination of witnesses in a prooeediog under section 110 of the Criminal 
Procedure Code is tantamount to their cross-examination after charge. It 
cannot be contended that in the present iostanoo the appellant had no 
information as to the matters which he would be required to meet, in 
trials of warrant oases it is when a charge sheet is drawn up that the accus¬ 
ed is for the first time informed as bo the ojfenoes that have appeare 
from the evidence against him to have been committed by him, and hence 
it is only right that the accused should in warrant oases be gwen an oppor 
tnnity to cross-examine the prosecution witnesses after a charge has een 
framed. In summons oases the accused is Informed in the summons as o 


(1) t(1900) 4 0. W. N. 821. 
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the charges against him and hence the Legislature does not require the 
preparation of any formal charge, as in warrant oases, nor any second D bo. a p. 
cross-examination. For the above rea'^ons we think that the petitioner had q^imina^ 
no right to any further cross-examination, especially when the proseouticm hbvibiON- 
witnesses had already been cross-examined to a very unreasonable length. 

The petitioner’s fourth plea relates to the limits put on the cross-85 a 2M-12 
examination of Mr. Maonamara and Babu Ham Sadoy Mukorjee in the J 

Sessions Court. These witnesses were summoned by the Appellate Court, ^ 77^7 cr. L. 
under section 540 of the Criminal Procedure Code, as Court witnesses j. 
and as such both parties were equally entitled to a full cross-examination 
of these witnesses on matters relevant to the enquiry. From the record 
of their evidence we find that both parties wore allowed to cross-examine 
[239] them. In the recorded evidence of Babu Ram Sadoy Mukerjee we 
find the following note near the end of the cross-examination by Mr, 

Norton for the Crown : —“ The cross-examination is to be confined 
to the subjects on which I examioed the witnesses. There is no 
such note in the oross-examination of this witness by Mr. Gregory, 
counsel for the defence. The above order of the Sessions Judge may 
have reference to the whole cross-examination of that witness. But 
no such restriction appears to have been made with reference to 
the oross-examina*^ion of Mr. ^d-ionamara. At all events there is no 
such note by the Sessions Judge, as we find in the cross-examination 
of the other witness. "We have already observed that suoh restrio'iion is 
not allowed by law. It is urged that the appellant has been prejudiced by 
this restriction. Bub, in the first place, it was the cross-examination by 
the counsel tor the proaeoution that appears to have been restricted. In 
the second place, the evidence of Mr. Maonamara and Babu Ram Sadoy 
Mukeijee relates only bo the manner in which the evidence of repute was 
collected, and what they say cannot be treated as any evidence of bad 
repute. If their evidence were eliminated from the record, there would 
still remain abundance of evidence as to the reputed oharaober of the 
appellant. 

The fifth and sixth objections are as bo the trying Magistrate having 
restricted the examinabion-in-ohief of a number of defence witnesses bo a 
limit of tbirty hours and bo his not allowing the whole 1,760 witnesses 
named for the defence bo be oallt.d. The demand to examine 1,760 wit¬ 
nesses for the defence is in our opinion prepo'^terous. Bub the trying 
Magistrate did not reject this demand until ib was obvious bhab an attempt 
was being made bo probraob the examination of the Defence witnesses bo a 
most unnecessary extent so as bo delay, if nob to prevent, the final 
termination of the proceeding'. Under those oiroumsbanoes the trying 
Magistrate was not unieasonable in 6 xing some limit of time within 
which the defence should close its case. We find that, in spite of this 
apparently small limit of time for the examination of the defence 
witnesses, ib was ample ; for we observe that seven hundred witnesses 
were examined-iu-ohief during those thirty hours (i. €, six or seven 
days’ time) allowed. [^60] Bub it cannot be fairly said, we bbiok, that 
the defence has been projudioed by the fact that they were not able to 
examine all the 1,760 witnesses they had summoned. Ib is the quality 
and nob the quantity of evidence that goes to establish a point. Under 
the oiroum-.tanoes the petitioner has no reason bo complain because he 
was not allowed to examine more witnesses. It is also made a grievance 
that Mr. Forbes was called on to sum up his client's case in one hours 
time. But this was after he had been arguing for fifteen days, 
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• objaobion is bhab bhe evidenoe of repube Is nob suffiolonb bo 

justify bh 0 order. It appears that out of the witnesses examined for the 
proseonfiion the lower appellatia Oowh has believea fche evidenoe of forty 
witnesses who prove the assooiation of the petitioner with bad oharaobers 

at various times, especially, in most oases, immediately before the ooour- 
85 G. 243s=12 renoe of a daooiby. 

C. W. N. 299 m. 1. ji i. , . 

=7 a. L. J. inera had been a series of doooibies in the month of July 1902, and 

of this Baba Ram Sadoy Mukerjee was deputed bo the 
J. 146. Arrana subdivision bo brace out the daooibs. as the local police had 

be^ unable bo dabeob them. Mr. Tucker was ab that time Superintendent 
of Police, Purneah, and he sent Baba Ram Sadoy Mukerjee, an Inspector 
of Police of the Detective Department, to Mr, Daff, Manager of the 
Sultanpore estate, for assistance in the enquiries that Babu Ram Sadoy 
was toing bo set on foot. Mr. Duff deputed the petitioner. Chintamon 
Sir^h, and another man. Janak Dal Misser, bo give the required assistance 
to 3abu Ram Sadoy Mookerjee. The first result of these enQutries 
appears to have been the discovery of a gang known as the Barfi Singh 
gang. On the 5bh February 1903, Inspector Sital Prosad drew up a first 
information report, naming about 150 persons aa members of tbe above 
gang. The names of the petitioner, Chintamon Singh, and of Janak Lai 
Mlssor anpear among the names of the accused in the first information 
report, Bat a case was instituted against only twenty-three for want of 
sufficient evidenoe against the rest. During the progress of this enquiry, 
two other daooities took place, one at Pabhardewa and the other at Belabie. 
These two were immediately followed by a third daooity at Souapur in 
[261] which one man was killed and another very seriously wounded. 
In 1903 there were no less than nineteen daooities, and the present peti¬ 
tioner is alleged bo have been connected with them. 


Tbe petitioner, owing to his position as sirwan of a rich estate and 
the protege of an influential zamindar like Mr. Forbes, who is also a 
barrisbar-at-!aw, appears to have been dreaded by the villagers, and they 
were naturally afraid to publioly denounce him as one of the instigators 
of those daooities. Had it not been for the arrival of Ram Sadoy Muker¬ 
jee and his energetic enquiries, no trace would have been obtained of the 
daooits. Tbo energy with which these enquiries were conducted and the 
presence of European Police Officers anxious to diconvar the daooits 
evidently emboldened tbe villagers to open their mouths. Mr. Maonamava, 
apparently nob blindly trusting his subordinates in the enquiry into the 
present case, seems to have made up bis mind to hear with his own eus 
what Chintamon Singh's reputation was in the vicinity of Forbasgnnj. 
Mr, Maonamara was engaged for three days in making those enquiries. 
The common people appear to have refused to give evidenoe unless the 
headmen gave evidence also. And on the 24bh July 1904 Mr. Macnamara 
examined the headmen of Sonapur, Maergunj and other villages. The 
statements made by the villagers and headmen to Mr. Maonamara dis¬ 
closed the fact that Chintamon Singh was the leader of the daooits. 

By the evidenoe of forty witnesses it is proved beyond all possible 
doubt that about the end of July 1904 Chintamon Singh had the reputa¬ 
tion of being a leader of daooits. This reputation prevailed amongst the 
people in whoso villages the daooities had taken place. Under section 117 
cl. (3) of the Criminal Procedure Code the fact that a person is a habitual 
offender may be proved by evidenoe of general repute. In dealing with 
oases under Chapter VIII of the Criminal Procedure Code, Magistrates 
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ongbf), espeoially where no oonviobion is proved, as in the present oise, bo 
bake great oare to test the evidonoe for the proseoution. Wo find that the 
two lower Oonrbs, in their careful and elaborate judgments, havo oonour- 
renbly found that the evidence of general repute in the present case has 
satisfactorily proved that Chinbamon Singh is a habitual offender. 
[262] In oases like the present there should appear clear evidence that 
the party called upon to show cause is known to have associated with 
criminals, to have frequently been seen near the places where thefts and 
other offences have been committed, and that, immediately after hi‘=' being 
found associated with criminals, thefts, etc., havo taken place. There is 
abundance of evidence on the record to show that the associates of the 
petitioner are criminals, that he has been seen near places whore daooities 
took place and that immediately after, or almost immediately after, his 
meeting with his associates these daooities occurred. 

Our attention has been drawn to the case of Hai Isri Petshetd v. 
Queen-Empreas (1), and it has been contended that in accordance with this 
Court's ruliiig in that case a man*s general reputation is that which he 
bears amongst all the townsmen in the place in whioh he hves, and that 
if the state of things is that the body of his fellow townsmen who know 
him look upon him as a dangerous man and a man of bad habits, that is 
strong evidence that be is a man of bad obaraoter. In that case acts of 
extortion were said to havo been committed in the neighbourhood of the 
place where Isri Pershad resided. It was, therefore, necessary that there 
should have bean reliable evidence of bad repute given by the people 
amidst whom ha lived. In the present case the evidence of general 
reputation comes from people of villages where the daooities bad taken 
place, and in such a case this evidence is certainly to be treated as evi« 
denoe of general repute as required by section 117 of the Criminal Pro¬ 
cedure Code. 

It is of no avail bo say that the villagers who have been examined in 
this case did nob volunteer their evidenoe and that they were silent for 
such a length of time. In all bad livelihood oases, where the accused is 
either himself a person of influence or is under the protection of such a 
person, no villager would dare bo mention the naTJe of such a man for the 
fear of bringing retribution on his own head. 

The petitioner's eighth plea is that his associates have not been 
proved to have been bad ohaiaoters themselves, or bo have [263] been 
suspected of being connected with the daooities of 1903. But that is 
not so. It appears from the evidence that there are at least twenty 
associates of the petitioner who had been convioted before the proceedings 
were drawn up against him. These oonviotions bad t iken place during 
the period of association. Soitie of these associates had been convicted 
once, some twice, seme thrice, and soma four times. These oouviobions 
have been either under section 110 of the Criminal Procedure Code, or 
for daooity and theft. In one instacoe, one of his associates, named Dodla 
Dosadh, was hanged and six others transported for life, two have been 
sentenced to ben years’ imprisonment and the rest for smaller terms. A 
man who associates with criminals of this class can hardly be regarded as 
a man of good character. 

It is contended that there is no evidenoe on the record bo show that 
the associates of the petitioner had ever been suspected of any of the 
daooities. But this is not so, as it appears from the evidence of the pro- 
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1907 seoubioQ witnesses Makand Lai, Doman Talak Chand Saha, Aohay Lai 

Dbo. 90. Bhagat, Knsdas and olihers bhati Chintamou’s assooiabes and he himself 
-- were always suspected of being oonoerned in the daooities. We may add 

petitioner’s first two pleas relate to preliminary matters. They 
_ ' should have been taken before Mr. Lea and Mr. Beid. It appears from 
35 0.248=12 the judgment of Mr. Lea that he had afforded -the defence before the 
fl-393 commencement of the case facilities for putting forward any legal points. 
177L7 ’&p L motion to the High Court ou the 6th December 1905, the 

J. 146.' ' Petitioner had a further opportunity of pressing the objections. In his 

first motion to the High Court in September 1904 the first objection raised 
here was not urged at all. In his motion to the High Court in December 
1905 these objections were urgedi but this Court declined to interfere. It 
is futile now to set up these objections after the petitioner failed to urge 
them or urged them unsuccessfully in the preliminary stages of tbe pro¬ 
ceedings. 

We have been asked to go into tbe merits of the case in detail, bub 
the oonourrent findings of facts by both the Courts below render lb nn- 
neoessarv for us to consider the evidence at greater length than we have 
done. We have beard the comments made by counsel on both sides on 
tbe evidence, and we [264] consider that the lower Appellate Court was 
right in excluding the evidence of some of the witnesses for the prosecu¬ 
tion as untrustworthy and acting on tbe evidence of others. We in no 
way differ from his views on this subject. 

For the above reasons, we decline to interfere with tbe order of the 
Magistrate complained of in this case, and discharge the Buie. 

Buie discharged. 

35 C. 265 

[268] APPELLATE CIVIL. 

Before Mr. Justice Mitra and Mr. Justice Caspersz. 

Matibam Marwabi V. Bamkumar Marwabi.* 

[29bh November, 1907.] 

Basecution cj decree — Civil Procedure Code {Act XIV o/*18S-2) is. 244 and 683—Bevsriui 
of decree on appeal, effect of^Separate tuii, matntainabniiy of. 

Section 244 o! the Civil Peooodure Code does not apply in its entirety to . 
prooeediQgn h^d under section 583 of the Code lor restitution of property takes 
in exeoation ot a decree which is reversed in appeal. 

Shama Pwehad Hoy Ckowdhury v. Hurro Purahad Roy Chotodhury (1), Hurro 
Chunder Roy Chowdhury V. ShoTTodhonee Debia {2), Shurno7noyee r. Pattarri 
Sirkar (31, Jamini Nath Roy v. Dharma DasSur (4), referred to.. 

Second Appeaij by the plaintiff, Matiram Marwari. 

This appeal arose out of an action brought by the plaintiff for a 
declaration that the defendant, Jaharmal Marwari, had no saleable 
interest in a property for which the pUintiff had paid a considerable sum of 
money in benami of one Bam Chandra Chowohury, and that the defend- 
aot was not entitled to levy execution for tbe said sum. Jaharmal 

* Apped from Appellate Deo'ee, No 1232 of 1905, against tbe decree of A. B. 
Harward, District Judge of Burdwao, dated May 29. 1905. oonfirmmg the deoeaa of 
Gopi Krishna Baoerjee, Subordinate Jndge of Burdwan, dated July 2?, 1904. 

( 1 ) (1865) 10 Moo. 1. A. 203. t3j (1878) I. h. R. 4 Cal. 625. 

(9) (1868) 9 W. B. 402. (4) (1906) I. Ij. R. 33 Oal. 667- 


164 


Ifl.J MATIRAM MABWABI t». RAMKUMAB MARWARI 85 Cal. 8^7 

Marian having died afbar fche decision of bba original suit, his sons Bam ib 07 
Komar Marwari aod another were substibuted in his place. N ov. 2 9. 

The piainbiff alleged bhab he had obtained a money-decree in the 
OoOTt of the Subordinate Judge of Bordwan against the dafendant, and in oiviD. 

execution of that decree some property said to belong to the dafecdant — 

was sold for Bs. 3,000s and the auction purchaser. Ram Chandra Chow- 88 0.265, 
dbury Marwari, obtained symbolical possession of the property. There¬ 
upon. one Jagannath [2B6] Marwari put in an objection under s. 335 of 
the Code of Civil Procedure, on the ground that he had purcba^ad the said 
property at a private sale from the defendant Jaharmal by a registered 
kobalat before the plaintiff had obtained his decree against Jaharmal. His 
objection was allowed, and he was restored to possession of tha property. 

Bam Chandra Marwari then brought a regular suit for declaration of his 
title to and recovery of the property ; the suit was dismissed on the 
ground that Bam Chandra was the plaintiff's benamidar; and an appeal 
from the decree dismissing the suit also failed. In the meantime, the 
decree obtained by the plaintiff against Jaharmal was set aeide in 
appeal by the High Court. Thereupon Jaharmal applied for restitution 
under s. 683 of toe Code of Civil Procedure and prayed for the refund of 
the Rs. 3,000 paid to the plaintiff for the auction price of Jaharmal’s pro¬ 
perty. The plaintiff pub in an objection and the objection was disallowed ; 
an appeal against that order also failed. The execution proceedings were 
subsequently struck off for default. Jaharmal again applied for the recovery 
of the said amount, the plaintiff objected, and his objection was diBallowed. 

Hence the present suit. ^ ^ ^ 

The Court of first instance dismissed the plaintiff’s suit on the ground 

that the suit was barred by s. 244 of the Code of Civil Procedure. On 
Appeal the learned Diatriob Judge affirmed the decision of the first Court. 

Against this decision the plaintiff appealed to the High Court. 

Babu Qolap Chandra Sarkar (Babu Digambar Chatterjee with him), 
for the appellant, contended that s. 244 of the Code of Civil Procedure 
could not be a bar to this suit; it was nob a matter relating to the execu¬ 
tion of any decree, it related to matters which came to pass after the 
decree came to an end : see Sira Lai Chatttrji v. Gout Moni Debi (1), 

Coffin V. Karbari Bawat 1.2), Bu/ro Chunder Boy Chodwdhry v, Shoorod- 
honee Debia (3), Shurnomoyee v. Pattarri Strkar (4). If Jaharmal could get 
anything it was not under section 583 or under section 244 of the Code, but 
under [2b7]l the inherent power of the Court to give back what taken 
under an erroneous order : see Mookoond Lai Pal Chowdhry v. Mahotiftd 
Sami Meah (6), Baja Singh v. Kooldip Singh (6), The purchase-money 
was not Jaharmal's, he bhoreforo could not get the money. He might get 

the property back. -tu 

Dr. Bashbdhary Qhose (Babu Sarat Chandra Boy Chowdhry with 

him), for the respondent. The history of the case shewed that the plain¬ 
tiff’s conduct had been throughout fraudulent; he got a nooree which was 
set aside, he applied for permission to bid which was rojeoted and then ha 
Said that he had purchased benami. He also brought a suit through 
Chandra but would not make Jaharmal a party. The suit was barred by 
reason of the provisions of s. 244 of the Civil Procedure Code, and also 
by reason of the orders in the execution cases which operated as res judi¬ 
cata. __- 

(4) (187B) I. Ii. «. 4 Cal. 626. 

15> (1887) 1. Ii. B. 14 Cal. 484. 

(8) (1894) 1. I*. B. 91 Oal. 989. 


(1) (1886) I. Ii. B. 13 Cal. 328. 
(3) (1896) 1. Xi. B. 92 Oa). 601. 
(3) U868) 9 W. B. 402. 
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Mitra and Cabperbz. JJ. On the 9l!h January 1894 the plaintiflE 
appellant obtained a decree for money against Jaharmal Marwari, and, in 
execution thereof, on the 2nd April 1894, caused a sale of certain immov* 
able property as the property of Jaharmal. Ram Chandra Ohowdhury 
was the highest bidder at the sale, and he paid in Bb. 33,000 as the pur¬ 
chase money, The sale was confirmed, and Bam Chandra obtained posses¬ 
sion. Jagannath Marwari, however, claimed the property as his by pur¬ 
chase from Jaharmal before the plaintiff appellant had obtained his decree 
against Jaharmal, and he was successful in a proceeding under section 336 
of the Code of Civil Procedure. He was restored to possession. There¬ 
upon Bam Chandra instituted a suit against Jagannath for declaration of 
title and possession. The suit was dismissed on the 28bh February 1898 
on the ground that Bam Chandra was merely a benamidar of the plain¬ 
tiff appellant and could not sue for a declaration of title tp immovable 
property and for possession, and the appeal of Ram Chandra from the 
decree dismissing his suit was also dismissed on the 14th December 1898. 
The result of these proceedings was that the purchase by Ram Chandra 

became voi<l, andi'as against him, Jagannath bad a good title to the pro¬ 
perty. 

[268] In the meantime, the decree obtained by the plaintiff against 
Jaharmal was set aside (on the 10th December 1896) by the High Court, 
on appeal, and his euit was dismissed. Thereupon, Jaharmal applied, 
under section 683 of the Code, for refund of Rs. 3,000 which was paid 
ostensibly by Ram Chandra for the auction-price of Jaharmal’s property. 
Jaharmal’s application was successful, the plaintiff's objection to it having 
been disallowed by all the Courts. The exeoution proceedings were subse¬ 
quently struck off for default. In 1902 Jaharmal again applied for 
recovery of Rs. 3,000 from the plaintiff, and again the plaintiff was un- 
Bucoesfful in his opposition. 

The present suit was commenced, on the 20bh June 1902, for a 
declaration that Jaharmal bad no saleable interest in the property for 
which the plaintiff bad paid Rs. 3,000 in the benami name of Ram Chandra, 
and that Jaharmal was not entitled to levy execution for Rs. 3,000. 

Assuming that Ram Chandra was merely plaintiff’s benamidart the 
sale of Jaharmal’s property became inoperative when the decree, under 
which the sale bad taken place, was set aside on appeal. The sale beoame 
void as against Jaharmal, and he was entitled to be placed in the same 
position as if the sale had not taken place. He was entitled under sec¬ 
tion 683 of the Code to have the property back and not the sale-proceeds. 
The reversal of the decree carried with It the reversal of the sale. 

It is equally clear to us that if Jagannath had obtained a good title 
to the property, by a conveyance from Jaharmal executed before the 
attachment, Jaharmal bad no saleable interest at the data of salci and the 
purchaser was entitled to a refund of the purchase money. Jaharmal 
could not ask for restitution of either the property or the purchase money, 
beoause he had neither title nor possession when possession was delivered 
to Bam Chandra, and there was nothing of which he could ask for resto¬ 
ration, and beoause he bad no such title or interest which was sold so as 
to justify a refund of the purchase-money. Section 583 is clear in its 
terms. 

The judgments in the previous proceedings regarding the property, 
between Ram Chandra and Jagannath, would seem to indicate that Bam 
Chandra was a benamidar of the plaintiff and, [269] also, that Jaharmal 
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bad no saleable interesb at the date of sale. But Jabarmal was not 
bound by them, though they might be admissible as evidence, and be 
could, as be has done in the present case, question the findings arrived at 
in the previous proceedings on these points. There is no distinct finding 
in the judgments of the lower Courts, in the case now under appeal, on 
either of the points, and if there be no legal bar to the suit, the case must 
be remanded for findings of necessary facts and for a fresh decision. 

The lower Courts have, however, held that the provisions of section 
244 of the Code stand in the way of the suit. The argument before us 
on behalf of the defendants respondents, the sons of Jabarmal who died 
during the pendency of the suit, is that the decisions arrived at in the 
proceedings instituted by Jabarmal, under section 583, for refund of 
Rs. 3,000 constitute a bar to the maintenance of the suit, and that the 
plaintiff could resist the claim of Jabarmal in those proceedings only and 
not by means of a su»t. The argument assumes that section 244 applies 
in its entirety to proceedings had under section 583 for restitution of 
property taken in execution of a decree which is reversed in appeal. 

Section 583 does not expressly refer to section 244. All that it says 
is that the Court ^^ball proceed to execute the decree passed in appeal ac¬ 
cording bo the rules prescribed for the execution of decrees in suits. It 
does not appear bo us that the provision in section 244, that the ques¬ 
tions referred to in that section must be determined by the order of the 
Court executing the decree and not by separate suit, is made applicable to 
proceedings for restitution by the berms of section 583. 

In Shama Purshad Roy Chowdhury v. Surro Pursh'id Boy Chow^ 
dhury[i). Lord Justice Turner, in delivering the judgment of the Judicial 
Committee, observed:—"There is no doubt that, according to the law 
of this country —and their Lordships see no reason for holding that is 
otherwise in India,—money recovered under a decree or judgment cannot 
be recovered back in a fresh suit or action whilst the decree or judgment 

under which it was recovered remains in force ; bub this rule of law 
[270] rests, ae their Lordships apprehend, upon this ♦ground, that the 
original decree or judgment must be taken to be subsisting and valid 
until it has been reversed or superseded by some ulterior proceeding. If 
it has been so reversed, or superseded, the money recovered under it ought 
certainly to be refunded, and, as their Lordships conceive, is recoverable 
either by summary process, or by a new suit or action." 
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In "Burro Chunder Boy Chowdhury v. Shootodhonee Debia (2), a suit 
was allowed for restitution of the profits recovered by a decree-holder 
whoso decree for possession was set aside on appeal. To the same effect is 
the case of Shurnomovee v. Patiari Sirkar (3). The case of Jamini Nath 
Roy V. Dharma Das Sur (4), cited before us, does not lay down any 
contrary rule of law. 

"We are, therefore, of opinion that there was no bar to the institution 
of the present suit. The lower Courts should have decided the questions 
of fact raised in the suit and come to a decision as to the right of the 
plaintiff to the reliefs sought for. 

We, accordingly, remand the case bo the lower Appellate Court for 
dealing with it on the merits. Evidence must be gone into if the parties 
were precluded from adducing evidence, and the lower Appellate Court 

13) (1878) I. Ij. R. 4 Oalo. 625. 

(4) (1906) I. li. B. 33 Oalo. 867. 


(1) (1866) 10 Moo. I. A. 203. 

(2) (1868) 9 W B. 402. 
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may send back bhe ease for bhis purpose bo bue Oourb of firsb insbanoe. 
Cosbs of this appeal will abide bbe re&ulb. 

Appeal allowed ; case remanded. 
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[271] PSIVY COUNOIL. 

Fatima Bibi v. Ahmed Baksh.* 


[6bh November, and 2nd December, 1907.] 

[On appeal jrom the Hiffk Court at Fort William in BenQal.'\ 

MahcweSofi law’^Qifinvalidity ojdeed of giji^Mara^ul-mautnDeath-illnets^ tohai 
consftiutesnjpprehension of death—Concurrent judgments on fact—Privy Council, 
practice of. 

The qaestion in this oase was whether a deed of gift was inyalid by reason 
of the Mahomedan law oi marM-til maut, relating to gifts made in death illness: 

Beld^ that whether the donor was or was not under apprehension of death 
at the time the deed was exeonbed wae rightly treated by the Courts below as 
the decisive ie^t. That was a question essentially of fact and of the weight 
and credibility of evidence ; and there being conourceot judgments on the 
evidence that there was no euoh apprehension, the Judicial Committee declined 
to interfere, particularly it appeared that the reasons given by the Courts 
established a large preponderance of probability in favour of the conclusion at 
which they bad both arrived. 

[Ref : 6 A. L J. 603 : 67 I- 0- 77=34 O. D. J. 444=49 Cal 477; 78 I. 0. 174.] 

Appead from a judgment and decree (Auguab llbh 1903) of bha High 
Court ab Calcutta, which affirmed a judgment and decree (Augusb 20&h 
1900) of bhe Court of bhe Subordinate Judge ab Cuttaok. 

The defendants were the appellants bo His Majesty in Council. 

The main guesbion involved in this appeal was bhe validity or other¬ 
wise, under bhe Miabomedan Law, of a deed of gift executed on 31sb 
May 1097 by one Dadar Baksh and his wife, SalimabuDnissa. in favour of 
their son, bhe 6rsb respondent, Ahmed Baksh. 

The facts are sufficiently stated in bhe report of bhe oase before bhe 
High Court wb’ch will be found in I. L. R. 3l Cal. 319. 

The only defence material on this appeal was that the deed of gift was 
invalid under bhe Mahomedan law so far as Dadar [272] Baksh was con¬ 
cerned because it was executed by him during bis death illness. 

On that point both Courts below found that to make it invalid in 
such a oase the donor must be under apprehension of death at the time of 
the execution of the deed; and that the evidence showed that Dadar 
Baksh bad no such apprehension. 

The Subordinate Judge on this point said— 

Thus tbe evideooa U that bhe dootora did nob on the 9th of May think that the 
patient was in danger of death, that the doctor who treated him on the iOth and 2l8t 
dtd not think him to be in danger of imminent death, and tbe deed was executed on 
the 31st. 

“Then let us consider what Dadar himself and his relatives thought of his 
illness. Dadar a little after hie arrival at Cuttack drove to a dispeasary and walked 
to the dispensary room. He also drove to Doctor Bhusban's place and walked with 
the latter up to a certain distance Thus the condition ol his health was nob such 
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as to inspire hitn with apprehension of death. His wife deposed that neither be 
nor his relatives bad apprehended death. She is the best person to depose on this 
point being naturally his constant companion, especially durirg illness Several 
respectable persons who hid visited Dadat during his il’ness were examined by 
defendants and not a singlo person was questioned about Dadar’s apprehension 
of death. It was Nutul Huq only who deposed on this point, but 1 cannot place, 
reliance on his unoortoborated testimony, especially when it is opposed to medical 
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evidence- 

The Court, therefore, finds that at or about the time this deed was exeoated 
neither Dadar nor his friends atd relatives were under apprehension of death. 

“ I have found before, that the doctors who gave him the oertifioata and treated 
him were not o! that opinion. On the contrary they thought that recovery was 
probable. 

“ There is another little oiroumatanoe which proves that Dadar Baksh was not 
under apprehension of dealh at the time. The hebanama makes mention of his 
future heirs. Now, tbe ide* of death can never enter the head of any man who 
thinks of begetting ohildten. 

** Thus from whatever side we look at the question we cannot but conclude that 
Dadar did not apprehend death at the time. The Court finds accordingly. 
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** Tbe Mahomedan law lays down that to make a gift invalid the donor must 
be under apprehension of death. In this case Dadar was not under apprehension of 
death and therefore the deed was not invalid True. Dadar Babeh died within seven 
days after the execution of the deed, but the Mahomedan law does not say that if a 
deed of gift is executed daring illness and that illness ends fatally, the gift will be 
iovalU. But it eaya that to invalidate a document exeoated during illness the donor 
must apprehend death. In this case Dadar whilst executing the dead was not only in 
full possession of his senses, but the gift was a foregone col. elusion as proved by 
Babua Baluram acd Bhushan Chandra. 

** The findiog is that the deed is not invalid on the ground that it was executed 
daring hia illness, an illness which ended fatally.’*' 

[273] On appeal, tihs High Gourfc (RaMPINL and PaBGITEB, JJ.) 
affirmed the deoi'^ion of the Subordinate Judge, Tbe judgment is reported 
in I. li. B. 31 Cal. 323. 

On this appeal, 

Jardine K C. and O. A. Boss, for tbe appellants, contended that the 
High Court took au erroneous view of the rule of Mahomedan law as to 
mars-ul‘mout, and the nature of the evidonoe required to ebtablish it; for, 
according to that law it was not necessary that there should be actual 
proof that the donor had appri-heo'^ion of death at tbe time of the exeou* 
tion of the deed of gift. It was not correct to say that when a person has 
apprehension of death that makes his illness a death-ted illness; all tbe 
surrounding oiroumstanoes must be taken into consideration. According 
to Mahomedan law, it was submitted, the Inoroase of a disease ending in 
death was the only test for the determination of the question of marz^ul- 
mout, and it should have been held on tho evidence that when there was 
such an increase (as was tbe case here) there was naturally an apprehension 
of death in tho mind of the donor. It v-as also contended that if appre¬ 
hension of death was necessary for the application of the doctrine of mar^- 
ul-mout tbe evidence was sufBoient to show that it was present in the 
mind of X>adar Baksh at the time of the execution of the deed. Beferenoo 
was made to Baillie’s Digest of Mahomedan law, 2nd Ed. (1875), 
Chap. VIII, page 552; Ameer All's Mahomedan law, Vol. I, pages 61-53; 
and an article in the Calcutta Law Journal Vol. I, 131 note, Appendix (c), 
which gave a full translation of the passage in Baillie's Digest, and show¬ 
ed that Mr. Ameer AU had fallen into an error, a portion of the quotation 
made by him as from the Doorr-ul-Mookhtar being the words of Mr. Baillie 
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himself in inlrodaolng bbo subjeob. On bha evidenoe, ib was submibbed, 
bhe giffa was invalid. 

DeGruyther^ for the respondenb Ahmed Baksh* contended that bhe 
Courts below had rightly held that bo oonsbitube a death illness and make 
bhe doctrine of marz-ul-mout applicable bo the deed of gift in suit» appre>< 
hension of death in bhe mind of bhe donor at the bime of its execution 
must be shown. Reference [274] was made to Sarabai v. Babiabai (I)* 
and Baakid Karmalli v. Sherbanoo 12). The Courts below were ooocur- 
rent on the (act that no apprehension of death existed. 

Jardine K. C. replied. 

The judgment of their Lordships was delivered by 

Lord Collins. The question in this ease is whether a certain deed 
of gift made by one Mouivi Dadar Baksb, deceased, in favour of his son 
Sheikh Ahmed Baksh is invalid by reason of the Mahomedan law of marz- 
ul-mout relating to gifts made in death Illness. The deed was executed 
on bhe 21st May 1897, and on bhe 27th of bhe same month Mouivi Dadar 
Baksh, the donor, died. A great number of objeotions to the deed were 
urged by the appellants (the defendants) before the Subordinate Judge, all 
of which were considered in great detail and overruled by him in a most 
elaborate judgment in favour of the respondents. That jadgment was 
affirmed on appeal by bhe High Court at Fort William, and it is the con¬ 
current judgments of these two tribunals that this Board is now called 
upon bo overrule. The only point which bhe appellants have argued on 
this occasion was that which no doubt goes bo bhe root of the matter, vi*., 
whether the gift was invalid under the law of marz-ul’tnout. The test 
which was treated as decisive of this point in both Courts was, was the 
deed of gift executed by Dadar Baksh under apprehension of death? 
This, which appears to their Lordships to be the right question, is 
essentially one of fact, and of the weight and credibility of evidence upon 
which a Court of review can never be in quite as good a position to form 
an opinion as the Court of first instance, and ib would probably be enough 
to prevent this Board from interfering if it should appear that there was 
evidence such as might justify either view without any clear preponderance 
of probability. Their Lordships are, however, clearly of opinion that 
the rea=ons given both by the Subordinate Judge and by bhe High 
Court, which they will not repeat, eebablisb a large preponderance 
1.21 d] of probability in favour of the conclusion at which they both 
arrived. 

Their Lordships will, therefore, humbly advise His Majesty that this 
appeal be dismissed. 

The appellants will pay the costs of the first respondent who alone 
defended the appeal. 

Appeal dismissed. 

Solicitor for bhe appellants: Q. C. Farr. 

Solicitor for the fiistlrespondenb : W. W. Box. 


(1) (1905) I. D. B. SO Bom. 537, 5B1. (2) (1907) I. L, B. Si Bom. 264. 
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[276] APPEAL FROM ORIGINAL CIVIL. 

Before Sir Francis W. Maclean, K.C.I.E., Chief Justice, Mr. Justice 

Harington and Mr. Justice Fletcher. 


Ehitiah Obandb^ Acharjya ChoWdhry v. Radhika Mohan Rox,* 

[6tih Deoember* 1907.] 

Hindu Law—Administrator pendente-lite, liabiiiiy of, to pay debts of deceased—Quasi‘ 
executor de son tort. 

XJoder the Hiadu law, as in Bogliah law, any one taking charge o£ property 
be»loDgmg to a deceased person renders himself liable foe h's debts. So an 
Admiuistrator pend>inte Ute, who intermeddles with the estate of a deoeaf^ad 
person after he ceases to be administrator, can be sued as a guast-exeoutor 
de son tort. 

Jogendernarain Deb Roykut v. Emily TempleiX) and Qarudiah 

Harayana Rungiahi.^) followed. 

tSef; 42 1. O. 122=3 Pat. L VV. 302=1913 Pat. 86 ] 


ApfraIj by Ihe defendanti, Khibi*5b Cbandra Aoharjya Chowdburi, by 
his fatahor, Romesh Chandra Aoharjya Ghowdhury, as his oortiifioatiod guar¬ 
dian and next! friend, from the order and deoreo of BoDILLT J. 

This was a suib insbibubed by Radhika Mohan Roy bo recover 
Rs. 14,890-6-8 againsb the adnoinisbrabor pendente Ute bo the ostabo of 
Eakhina Mohan Roy, for principal and inberesb due on several loans. 

The defence was bhab ab bhe time the suib was insbibubed he was no 
longer adminisbrabor pendente Ute. The platubilf contended bhab oven if 
the defendant had ceased to bo administrator pendente Lite, he continued 
nevertheless bo hold and deal with the property of bhe labs Eakhina 
Mohan Roy in bhe same way as he did prior bo bhe date when his appoint¬ 
ment as adminisbrabor pendente Ute ceased. By an order of BodiUy J., 
dated the 30bh August 1905, ib was ordered and decreed bhab bhe defen¬ 
dant, bhe adminisbrabor pendente Ute bo bhe estate of Eakhina Mohan Roy 
deceased, should pay out of the estate to tbo plainbiti, Radhika Mobau 
Roy. bhe sum of Rs. 15.082-4-5 and costs. From his order Khibish 
[277] Chandra Aoharjya. the grandson and representative in inberesb 
of bhe estate of bhe deceased Eakhina Mohan Boy, by his father, Romesh 
Chandra Aoharjya Chowdhury, as his oerbihoabed guardian and next friend, 
appealed. 

Mr. Garth (Mr. Chakravarti with him), for bhe appellant. The end 
of bhe libigabion pubs an end to the ri.’hb of an adminisbrabor pendente 
Ute. If he held after bhab. the question would arise whether ha did so 
as an executor de son torb. The principle of English law with regard to 
executors de son tort does not apply bo Hindus. My oonbantion is that 
bhe plaintiff has no rigbb bo sue bhe administrator pendente Ute. 
decree as made is wrong. There would only be a decree on an amond- 

menb of the plaint. . , , . \ e 

Mr. S. P. Sinha (Standing Counsel) (Mr. G. B. Dass wvbh him), for 
bhe respondent. Ib is on the ground that bhe doocea is against bba estate 
that the administrator pendente Ute is allowed to come in. He cannot 
turn round and say ib is not a decree against bhe estate. An administra- 
bor pendente Ute cannot disbribube, so that there cannot be an admmistra- 
J ion decree against him. If the Official Receiver is not liable as adminis- 


• Appeal from Original Civil, No. 2 of 1907, in Suit No. 1 of 1905. 

(1) (1867) 2 Ind. Jut. (N. B.) 2?4. (2) (1881) I. D. K. 3 Mad. J69. 
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Ira-bor pendente Zue, he is liable as executor de son tort. In Madras it has been 
held, that after the Suooession Aat the principle with regard to executors 
de son tort does apply to the estates of Hindus. An administrator pendente 
lite can be sued in the same way as a general administrator: In re Tole- 
man (1). A creditor can bring an action against an administrator pendente 
lite for debt. In Mohamidu Mohideen Hadjiar v. Pttchey (3l, it was hold 
that a creditor could not sue unless be had taken out probate. 1 can 
sue the administrator pendente lite in possession apart from'Whether he 
was administrator pendente hie or not: Ala^aZuri Garudiah v. Narayana 
Bungiak (3). 

The end of the suit was by an order dismissing Radhika's suit. That 
order has not been drawn up, and very soon after the Official Becelver 
was reappointed. 

MVm Garth, la reply. The suit having come to an end he is no longer 
responsible. If the Official Receiver cannot be sued as [278] adminis* 
trator pendente lite, he cannot be sued as an executor de son ZorZ.. 

Cur. adv. pult. 

Macle^K C.J. This is a suit by one Radbika Mohan Roy to recover 
from the estate of bis deceased brother, Di^khina Mohan Roy, who died on 
the 6th of June 1901, the sum of Rs. 13.000 and interest. 

The defendant in the suit was Mr. Bonnerjee, who is a member of 
the Bar and the Official Receiver of this Court, and who was appointed 
administrator pendente hie to the estate of Dakbina. 

The case of the piaiotiff is that on the 2ad of May 1901 Radbika lent 
his brother Dakhina, who was speculating at the time in Government 
paper, a Government note for Rs. 10,000 bis case being that Dakhina 
required this note in order that he might deposit it with his bankers as 
cover for any differences in bis speculations in such paper. The rest of 
the olaim is made up of the following alleged loans Oa the 15bh of May 
1901 was Rs, 1,500 ; on the 19bh of May 1901, Rs. 200 ; on the 5bh of 
June 1901, Rs. 1,000 ; on the 6th of June 1901, Rs. 200 ; and on the 8bh 
of June 1901, Rs. 100. The plaintiff says the Rs. 1,000 was advanced for 
the purpose of paying off the doctors who had attended Dakhina during 
his last illness. 

The case of the defendant is that at the time of the institution of the 
suit he was no longer administrator pendente lite and he, at the instance 
of the widow of Dakhina, submits, as a matter of law, whether the suit is 
maintainable as against him. It is however conceded that after Mr. Bon¬ 
nerjee ceased to be administrator pendente lite he continued to hold and 
deal with the property precisely in the same way as he did prior to the 
date when his appointment as administrator pendente lite came to an end. 
Mr. Bonnerjee has nob appealed, bub the appeal has been conducted by 
the person benehoially interested in the estate, who, in the presence 
the plaintiff, was substituted as appellant by an order of this Court. 
His case on the merits is that, as this is a olaim against a dead 
man's estate, it must be most strictly proved by [279] the plaintiff, and 
that, as the plaintiff is apparently not a very reputable gentleman, 
the Court cannot act upon his story without adequate corroboration. It 
appears in these oiroumstanoas that an application was made bo the Court 
of 6rsb instance to allow the plaint to be amended by adding an alterna¬ 
tive claim against Mr. Bonnerjee as a quasi executor de son tort\ and that 

tl) [1697] 1 Oh. 866. (8) (188U I. D. R. 8 Mad. 869. 

(2) [1894] A. O. 487, 442, 
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applioabioQ was granted by the Court of first instanoe. Bub so far as the 
record shows the amendment never seems fao have been made. This 
would appear bo indioabe some carelessness on the paib of those who were 
responsible in the matter. 

It would be, perhaps, convenient before dealing with the merits, bo 
deal with the question of whether Mr. Bonnerjee can be sued as a quasi 
executor de son tori. 

The contention of bhe appellant is that as the Indian Succession Act 
does nob apply to Hindus, and the seobions of that Act dealing wibh the 
question of an executor ds son tort have not been incorporated into bhe 
Hindu Wills Act, bhe fact of their not having been so incorporated indi¬ 
cates that the principle was not to apply to the estates of Hindus. Mr, 
Justice Phear in bhe case JoQendranarain Deb Rovkut v. Emily Temple (1) 
held, I need not repeat the passage cited by Mr. Jubtico Bodilly,—that a 
creditor here as in Hngland, might sue a person who is dealing with the 
assets of the deceased : and I find in the case of Magaluri Qarndiak v. 
Narayana Rungiah i2) the following passage at page 363 :— * The ques* 
tion as to whether or not there has been mi- joinder depends on the answer 
to the question whether or not the appellants have sc conducted them¬ 
selves in respect of the property of the deceased, that a creditor is 
entitled to sue them as representatives of the deceased. It is a com¬ 

mon feature ol Hindu and Hnglisb law that persons who take the property 
of the deceased person subject! themselves to liability for the debts of the 
deceased. A person who intermeddles with bhe estate of a deceased 
person is known to Hnglisb law as an executor de son torit and in that 
oharaoier an action will lie against him for a debt due by the deceased, 
and where there are several co-obligors, be may be sued as a oo-debtor/' 
[280] One of the Judges who was a party to that decision was a Hindu 
Judge of great experience, and he says:* ''It is a common feature of Hindu 
and Hcglish law that persons who take the property of the deceased 
person subject themselves to liability for the debts of the deceased.'' That 
case was decided in the year 1881, and so far as X am aware the principle 
involved in that decision has not been subsequently challenged. I. there¬ 
fore, agree with the Judge in the Court of first instance that bhe suit can 
properly proceed against Mr. Bonnerjee. 

I now pass to the merits and I will deal wibh each item separately. 

As regards the claim for 10,000, is there sufficient oorroboratio*^ 
of the plaintiff's story? I agree wibh the Court of first instance that ther® 
is. Before the ^nd of May 1901 there had been transactions between bh® 
two brothers of a character practically similar to that now under discus* 
sion; and the story of the plaintiff gains very substantial support from the 
Government promissory note itself. The promissory note shews that it 
was undoubtedly the property of Badhika, that it was endorsed over to 
his brother Dakhina; and, the Banker's book shews that it was on the 
2rdo{ May 1901 paid by Dakhina into his loan account at the Bank. 
DakhiLia was only credited in that acoount with R^. 1,000 in respect of 
the Rs. lO.OOO Governmout note; bhe balance was apparently held by the 
Bank as cover for the speculation in Government paper in which Dakhina 
was then concerned. The suggestion tbab the transaction was an out-and- 
out sale by Radbika to Dakhina seems to me to be one that is nob sup¬ 
ported by the evidence in the case. Wa h ave, further, the feature t hat 

(1) (1867) 3 Ind. Juc (N.3.) 234, (2) ( 188 !) I. L. R. 3 Mad. 869, 668. 
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this olaim was tiraated by the then administrator pendente liie as a debt 
due from the estate. In annesure B to Mr. Baeby’s affidavit of valuation 
—he was then administrator pendente lite —Radhika appears as a oreditor 
of the estate to that extent. TTpon this question of fact 1 agree with the 
view taken by the Court of first insbanoe that the plaintiff has proved his 
case as regards the Bs. 10.000. I now pass to the other items. 

1 will deal, first, with the alleged loan of Rs. 1,000 on the 5th of June 
1901. The plaintiff's ease is that this sum was [281] advanced to pay 
the doctor's fees. It is a feature of this part of the case that presumably 
the doctors have been paid, for they have made no claim against this 
estate. The question then is, who paid them ? It seems pretty clear 
that at this time there was no money in Dakhina's house, and as the 
doctors appear bo have been paid, if the plaintiff did not advance the 
Rs. 1,000 to pay them, it is difficult to see where the money* came from. 
We think there is sufficient corroboration of the plaintiff's story in res¬ 
pect of this olain for Rs. 1,000, at any rate, there is not sufficient evidence 
to warrant us in saying that the conclusion of the learned Judge was 
wrong on this point. 


I now pass to the sum of Rs. 1,500 which is alleged to have been 
advanced on the 15th of May 1901. The evidence of corroboration does 
not appear to us to be sufficient. According to the plaintiff he drew a 
obegue for this sum payable to one Sarat Chandra Bbuttacharjee. The 
plaintiff was asked why this cheque was not drawn in favour of his brother 
Dakhina. The suggestion is, as the plaintiff says, '‘my brother wanted 
cash from me. He asked me to get it cashed." That cheque is not put 
in nor is Radhika's pass-book : and except the oral statements of the 
plaintiff and one Annada Cbaran Sbamaddar, who was Dakhina’s amlaht 
both of whom are witnesses who- were discredited by the Court of first 
instance, there is nothing to shew that this money ever reaehed Dakhina. 
Relianoe has been placed upon the evidence of Prosanna Coomar Roy. 
But bis evidence comes to nothing more than this, that he heard a con* 
versation at some railway station, between the two brothers in whioh 
Dakhina asked Radhika for a loan of Bs. 1,600. He says he did not see 
the money paid by Radhika. but that Dakhina told Annada to go and get 
it. I do not think that is a suffioient corroboration to substantiate the 
claim against a dead man's estate, the more so as the Court of first instanoe 
does not treat either the plaintiff or Annada as reliable witnesses. We. 
thereferet think that the claim for this sum of Rs, 1|500 ought not to bo 
allowed. 

As regards the alleged loan of Bs. 200 on the 19th May 1901, it is 
not suggested that there ia any corroboration whatever. We, therefore, 
cannot allow it. 

[282] As regards the sums of Rs. 200 and Rs. 100 alleged to have 
been advanced on the 6th and 8bb June 1901, for funeral expenses, 
except the fact that at the instanoe of the plaintiff these sums were 
entered by Annada Sbamaddar in th^ household books of Dakhina, there 
is really no corroboration. 

As the Judge in the Court of first instanoe says that he cannot act 
on the plaintiff’s evidence without corroboration, and that Annada 
Sbamaddar gave bis evidence in a most unsatisfactory manner and. as 
regards a portion of it, was undoubtedly lying, I do not think that these 
claims should have been admitted. They must be disallowed. 
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There is only one other small point. It was suggested that as these 
moneys,.other than the Bs. 10,000, were advanced in Oalontfaa, the Altpore 
Court had no jurisdiobion to deal with the case. I need not say anything 
about this as Mr. Garth, in reply, oonoeded that there is nothing in it. 

The appeal, therefore, fails as regards the olaim for ,Bs. 10,000 and 
Bs. 1,000. and suooee^^ as regards the balanoa Bs. 2,000. There will be, 
therefore, a decree for Bs. 11 000 with proportionate interest. 

As each party has partiaUy suooeeded there will be proportionate 
oosts of this appeal. 

Habington and Fdetoheb, JJ. oouourred. 

Attorneys for tbe appellant: B. N. Bam & Co. 

Attorney for tbe respondent: Manmatha Nath Dutt. 
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[283] CBIMINAIi BEVISION. 

Before Mr. Justice Rampini and Mr. Justice Sharfuddin. 

Kamini Kumar Biswas v. Empbbob.* 

[16tb Deoember, 1907.] 

Public Nuiaance'^Claim of title to land-^Bona fid'a of claim—‘Limitation^ question of 
_ Criminal Procedure Code (Act V of 1698) a. 133. 

Where a party, againt whom a oon<3itioiial order under e. 183 of the Orimlnal 
Prooedure Code is passed for ao alleged ob^truotion or nuisanoe on land, raises 
a olaim of title to such land, the Magistrate mus^t oome to a proper finding as 
to the queatioa of tona fides of tbe olaim : and he is not competent to decide 
whether it is barred by limitetioo. 

CRof. 67 1. O. 177=26 O. W. N. 442 =p35 O. D. J. 247=49 I. O 683 (F. B.)]. 

Upon an applioation made bo him by oerbain villagers that tbe 
petitioners, Kamini Kumar Bt<^was and Baman Biswas, were fencing and 
cultivating certain land which had been used by tbe people of tbe village 
as a burial aud burning ground from time immemorial, the Sub-divisional 
Officer of Habigunj drew up a conditional order under s. 133 of the 
Criminal Procedure Code against the petitioners directing them to remove 
such obstiuotioD or nuisance, or to appear and show cause. 

Tbe petitioners claimed proprietary rights over the disputed land 
and hied documents in support thereof. Tbe Magistrate, after taking the 
evidence of tbe parties as to their respective claims, passed the following 
order on the 10th September last:— 

‘‘This tfl an applioation tindor Bootion 133 of the Orimioal Proo<>dnre Code for res¬ 
training the defendants from oultivating and obstmoliDg with fences oertain land 
known as Dewalkuri which is alleged to be ooramonly nsei by the Tillagers as a 
place tor the burning and burial of the dead. Defendants Kamini Kumar Biawas 
and Uaman Biowas olaim proprietary rights over the land They have filed doou- 
ments purporting to show ibat out of two taluks, within which tbe land is admittedly 
situated, they own the whole of one and half of tho other. I understand that the 
first patty alleg«‘e that some of the lands appertain to other taluks also. I have not 
however, gone into this question nor into tbe question whether the [2843 defend¬ 
ants are entitled to cultivate tbe lands appertaining to the taluk of wbioh they 
own only a half share. Good evidence has been adduced before me by tbe first 
party proving that tbe land has from time immemorial been used for the pnrpose of 
burying and burning the dead. It is admitted by the defendants that the land has 
been waste until quite recently. It is, therefore, a ground left ncoooupied for sanitary 


*Oriminal Revision No. 1264 of 1907, against the order of 0. H Moseley, Bub 
divisional Offioer of Habigunj, dated Bept. 10, 1907. 
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paiposes and a **pablio plaod" within the meaning of seotion 18B of the Oriminal Pco> 
oednre Code. The faob that it ia not the only snoh groand appertainiag to the village 

doea not 1 think matter.I do not al^o think that it matters tha*^ it ia 

the alleged rights of the villagers and not of the general pablio whioh are at stake . 
Defendants urge that as they have set up a bona fide olaim of title to the land, this 
Oonrt ba^ no jurisdiotion to proceed under seotion 133 of the Criminal Prooedura 
Code. I am a little bit doabtful whether their olaim, so fat aa it may be 3ana/tde, 
esteods to the whole of the lind in question, but I do ncA wish to emphasize this 
doubt now. T only record my opinion that, in view of the proved faolia of immemorial 
usage of the laod by the villagers for sanitary purposes, the defendants' olaim is, as 
lar as I can judge, barred by Um tation. A. olaim whioh is barred by limitation may 
yet, 1 suppose, possibly be regarded aa boy\a fide. I oannot, however, think that it 
ean be regarded by any Court as well-founded. Belying, therefore, on the last part 
of the ruling olted in I. D B. 15 Gal. at page 573, 1 suspend this proceeding for one 
month from to-day to allow the defendants an opportunity of establishing their 
claims in the Civil Court." 

The petitioners, thereupon, moved the High Court against the above 
order and obtained the present Buie. 

Babu Da^haraihi Sanyalt for the petitioners. 

Babu Sarat Chunder Hoy Chowdhry, for the opposite party. 

Rampini and SuarpjddiN. JJ. This is a Rule oalling upon the 
Distriob Magistraba'of ‘Sylhet to show cause why the order of the Sub- 
divisional Magistrate of Babigunj, dated the lOtb SoptanabQr last, making 
absolute his order under seotion 133 of the Criminal Prooadure Code, 
should not be set aside, on the grounds (1) that seotion 133 of the Criminal 
Prcoedure Code does nob apply to burial or burning grounds, and (ii) that 
the Sub-divisional Magistrate has not decided the question of bona fidos 
raised by the petitioner. 

It is unnecessary for us to enter into the first of these grounds. 

As regards the second ground, we think the learned Sub divisional 
Magistrate has not come bo a proper finding as bo the [283] question of 
bona flies. It is clear to us that, as admitted by the Sub-divisional Magis¬ 
trate. the petitioner raised a claim of right to the land. He said he had 
a proprietary right in it. and the Sub-divisional Magistrate has come to 
the conoluaion that if ho has any tight it is barred by limitation, so far 
as he is able bo judge. And he adds ** A olaim whioh is barred by 
limitation may yob, I suppose, possibly be regarded as 6oua fide. I cannot, 
however, think that it can be regarded by any Court as wallfounded. 

We find it difficult to understand the meaning of the above two 
sentences. It appears to us that if the petitioner has a olaim bo the land, 
and he seems to have one, there is no reason bo suppose that it is not a 
bona fide one. We cannot tell whether it is barred by limitation or not, 
and the Sub-divisional Magistrate was not, we think, competent bo decide 
this question, and has not decided it to our satisfaction. We do nob feel 
certain, from the observations made by the Magistrate, that the peti¬ 
tioner's olaim is barred ; and we. therefore, do not sea why he should nob 
have a bona fide claim to the land. In these oircumstanoes, the Sub- 
divisional Magistrate should have refrained from exercising jurisdiotion. 

We, therefore, make the Rule absolute, and set aside the order 
complained of. 

Rule absolute. 
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[288] APPEAL FROM ORIGINAL CIVIL. 

Before Sir Francis \V. Maclean^ K. C. /. E., Chief Jusiioe, Mr. Justice 

Earington and Mr. Justice Fletcher. 

Habi Charan Singh v. Cuandra Kumar Dry.* 

[l7bh Deoember, 1907.] 

Notice, servict of—’**Adult,'* meaning oj—Public Demands Recovery Act {Beng. 1 of 
1893), 58. 10, 12, 31— Collector of ^^‘Parganas—Gerttftcale Officer. 

A person above tbe ai^e of eixteaa years at Bhe date of the servioe of Aotioe is 
an **adult'’ within the meaning of a. 3 l of the Paolio Demands Recovery Act. 

When a notice under a. 10 of the Public Demands Recovery Act aotaally 
reaches the judgmeat'debtor and he contests the claim* it oannot be said that 
the notice was not validly served because the person on whom the service was 
made is not proved to be residiag with tue judgment-dobtor, the object of 
serving the notice being to enable the judgment-debtor to contest his liability. 

The Collector of 24-parganaa is the proper Certificate OGfioer to enforce a 
certificate onder the Act against immoveable property m Calcutta. 

AppraIj by the plaintiiS, Hari Charaa Siagb, from the jadgmenli of 
WOODROPFB, J. 

The material faobs of this ease are fully seb oub in bha Indian Law 
Beporbsi Caloutba Series at p. 788, and also in bhe judgmenb of bhis 
Appellate Court. 

The oase originally oame on for hearing before WoODROFFR. J.; and 
his Lordship's judgment is reported in bha Indian Law Reports, 84 Caloutta 
Senes at p. 795. 

From this judgmenb bhe plaintiff appealed. 

Mr. H. D. Bose {Mr. B. E Muter with him), for bhe appellant. A 
Colleotor's oertihoabe does not amount bo a deoree until servioa of nobioe 
is made under s. 10 of the Public Demands Recovery Act. 

The facts in the Full Bench case of Furna Chandra Ghatterjee 
V. Dinabandhu Mukerjee (1) are the samo as in this [287] case, 
bhe only differenoe being that there was no application made under s. 
12 of the Pabiio Demands Recovery Act in that oase. Although 
there was a petition objecting to bhe sale, ib was not in the nature of a 
petition contemplated by s. 12 of the Public Demands Recovery Act : see 
also ss. 10, II, 12 of that Act. In the ca e of Ambica Prasad v Qopal 
Buksh D‘is (2), altbougU bbere was no ziotioe under s. 10 of the Publto 
Demands Reo ;very Act, there was a real application under s. 12 of that 
Act. An application under s. 12 must deny liability. 

[FliBTOtiER, J. The oertiboate may be a good one, bub may never¬ 
theless be nob enforcible]. 

That is so : s. 16 of the Public Demands Recovery Act shows that. 
[blAOIiRAN, C. J. You. knew all about tbe cerbiSoate.] 

Yq^, 1 did know ; bub my submission is thab the question here is one 
of jurisdiottOD. 

LHarington, j. Under s. 15 you have to bring a suit within six 
months after an application made under s. 12.] 

Th^it is for a suit for oanoeilat'OQ of a cerbihoate. On bhe question 
of ss. 244 and 312 of the Civil Procedure Code, see Srtnath Hore v. Bishan 
Chandra Das l^). 


* Appeal from Original Civil No. 24 of l'^07, in suit No. 485 of 1905. 

(1) (1907) I. ti. R. 34 Cal. 811. (8) (1905) 2 O. D. J. 60l. 506. 

(3) (1907) 1 O. Jj, J. 550. 
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[FliETOHBB, J. If yonr oontenbioa is oorreobi bhe Seorelary of Stale 
is nob a necessary parby ?] 

Thai, is my sabmission, and, moreover, the Seorebary of Sbabe has 
said bhab be is nob a necessary parby; Raghubans Sahai v. Ful Kumari (1), 
Oirish Cnandra Changdar v. Golam Karim (2), Elokeahi Dasi v. Abtnaah 
Chandra Bose (3). All bhab ss. 10, 11, 12 and 15 of the Pnblio Demands 
Keoovery Aob refer bo are as bo bhe validiby of a oerbihoabe as a decree. 

The Golleobor of 24-Perganas has no jnrisdiobion bo sell properties in 
Caloabba. 

[Maolean, O. J. Who then is bo oondaob bhe sale ?] 

lb is nob bhe inbenbion of bhe Legislabure bhab immoveable property 
in Caloubba should be sold ab all in esecnbion of a [268] oerbihoabe. 
Moreover, bhe Golleobor of Galoubba has no jurisdioblon to sell immoveable 
property ; he oan sell only goods and ohabbels. 

The Hon*ble Mr. O'Kinealy (Advocate-Qencral) (Mr. S. P. Sinha, 
Standing Counsel, vfith him) for bhe Seorebary of Sbabe. Notice v?as in 
fact served, and bhe Gonib should have so found bhab. This case is nob 
covered by bhe Full Bench decision in Puma Chandra Chaiterjee v. 
Dinabandhu Mukerjee (4), this being a suit bo seb aside a sale. Ib is bhe 
province of bhe eKeoubing Court bo say whether bhe sale was a nullity or 
nob. Nobica of bhe sale was served on bhe brobher*ia'law of bhe plaintiff. 
The case of Khetter Mohan Mullick v. Ounga Narain MuUiok (5) shows 
whab is the meaning of bhe word ‘ family,” and said ib meanb every 
relative of bhe testator. Ashufaosh Bose was living in the house of the 
plaintiff and was an adulb, in which case he was a proper person bo receive 
bhe notice under s. 31 of the Aob. 

[Fletgher, j. The general meaning of “adulb" under bhe Common 
Daw of Bngland, is one who has abbained his majority.] 

There is no real denial that the plainbiff was living there. My next 
submission is bhab this suit is not for possession, but bo set aside the sale, 
the plainbiff being all along in possession. Dimibabion is laid down in the 
Full Bench case of Puma Chandra Chaiterjee v. Dinabandhu Mukerjee{A) 
which held that Art. 12 applied. Before bhab decision there were many 
oases which said that the decree was utterly bad, and, therefore, ib was 
necessary that there should be a separate suit to seb ib aside. There was 
nothing bo say you ahould apply under s. 244 of the Code, and take your 
objection because there was no decree, but this point is now cleared up by 
the Full Bench case (1). Every certificate under the Publio Demands 
Beoovery Act has bhe effect of a decree. 

[Flexoheb, j. On non-Bervioe of notice, a decree becomes a nullity.] 

That depends on whether the execution portion of the Code is bo 
apply bo execution proceedings of bhe Publio Demands Keoovery Aob. 
Section 244 of bhe Code applies bo execution proceedings under bhe Publio 
Demands Recovery Aob. Section 311 of the [:i89] Code ooly applies bo 
an application for setting aside a sale on a material irregularity, and you 
have to go to s. 312 of the Code to affirm or to seb aside bhe application. 

[Maclean, C. J. Section 244 of the Code pre-supposes the existence 

of a valid decree.] 

Exactly so. The question whether bhe sale is bad or nob oannob be 
dealt with in a separate suit. 


(1) (1906) 1 0. D. J. 649. 

(2) (1906) 1. It. B. S3<Cal. 451, 
iZ) (1907) 6 0. D. J. 688. 


(4) (1907) 1. L. B. 84 Gal. 811. 
(6) (IBII) 4 a. W. N. «71. 
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[MaoXiBAN, O. J. 'Whati bbe Full Bench case (1) held was thab bharo 
was a good decree bub bbab you could nob enforce a sale wibhoub nobioa.] 
Yes. lb has always been held thab if an abbaohmenb notiioe htkS nob 
been served, ib is a mere irregularity. The case of Kishory Mohun Roy 
V. Mtihomad Mujaffar Sossein (2) specially decided bbab. Thab case went 
bo the Privy Council: see Mahomed Mozuffer Hosaetn v. Kishori Mohun 
Roy (3). Once proceedings under s. 16 of bbe Public Demands Beoovery 
Aob are over, bbe procedure is changed, and no change can be made to the 
decree : see Malkarjun v. Narhari (4) referred bo- 

My next submission is bhah bhe Full Bench case (1) is wrong, and its 
decision should be referred bo bhe Fall Court. 

[MACIib.AN, C. J. The Full Bench case (1) expressly abstains from 
saying wbab would have happened if there was an application under s. 12 
of the Public Demands Recovery Act.] 

Yes, that is so. There is nothing in bhe point rai'^ed as bo the juris- 
diobion of bhe Collector. The property was sold by bhe Collector nob in 
his capacity as a Collector bub as a Cerbihoabe Othoer: see section 4 of the 
Publto Demands Recfovery Aob. 

Mr, B.. D, BosOt in reply. Cur. adv. vult. 

The iudgmenb of bhe Court (MacLBAN, C. J., Habington and FleT- 
OHBB. JJ.) was delivered by 

MaOIjBAN, O. j. This is an appeal by bhe plaintiff from a 
decision of Woodroffe, J., dismissing bhe suit which was brought 
[290j bo sab aside a sale of No. 15, Dixon's Daue, Caloutba, made under 
the provisions of the Public Demands Beoovery Aob (Aob 1 of 1895 as 
amended by Aob I of 1897) for arrears of certain road cesses. 

The facts relating bo this suit, so far as they are material, may be 
stated as follows. The plaintiff was bbe owner of No. 15, Dixon's Lane, 
Caloubba, and of four collieries in bhe Distariob of Burdwan. On bhe I7bh 
Oobober 1901, he mortgaged this house and a G annas share in the collie¬ 
ries bo bhe defendant Meyers. Ib is admitted bbab road ooss in respect of 
bhe collieries was in arrears and that a oorbiGoabe under bhe provisions of 
bhe Aob was duly made and filed by the Cerbifioabe Officer of Burdwan. 

Ib is alleged by bhe respondents bat denied by the appellant, bbab 
notice under section 10 of bhe Aob was served on bhe appellant on the 12bh 
July 1902. On bhe 25bh July 1902 directions were given bo enforce bhe 
cerbifioabe, and bhe case was transferred for execution to bhe Cerbifioabe 
Officer of the 24-Parganas. Thereupon, bhe appellant filed an objection 
before bhe Cerbifioabe Officer of bhe 24-Parganas asking for stay of execu¬ 
tion bo enable him bo move bhe Cerbifioabe Officer of Burdwan. This 
application was granted, and the appellant, on bhe 29bh September 1902, 
filed a pebibion before bhe Cerbifioabe Officer of Burdwan. On bhe lObh 
January 1903, bhe appellant filed a supplemental petition of objection 
before bhe Cerbifioabe Officer of Burdwan. 

The objections of bhe appellant were heard by the Cerbifioabe Officer 
of Burdwan on bhe 28bh January 1903, and disallowed. The appallanb 
subsequently filed another petition of objeobion before the Cerbifioabe 
Officer of Burdwan, bub this objecoion was, on bhe 2nd March 1903, also 
disallowed. Again, on bhe 5bh Maroh 1903, the appellant petitioned the 
Cerbifioabe Officer of Burdwan, bub his objeobions were again overruled. 


1 A 129. 

(4) (1900) I. L B. 26 Bom. 897, 846. 
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Oq libe 2dbh Mfttoh 1903i fahe Gertiifioate OfBoer of 24-Parganas 
was again direotiei feo eoforoe the oartihoale. After some abortive attempts 
to enforoe the same against the moveable properties of the appellant 
and by the arrest of the appeliaott the oertidoate was enforoed against 
his immoveable property, and aooordingly. on the 22Dd February 1904, 
the house in question [391] was sold under the provisions of the 
Aot to the defendant Gnandra Kumar Dey for Bs. 230. It appears 
that the appellant still remains in possession of the property. The appel¬ 
lant in the present suit complains that as the provisions of the Act have 
not been complied with, the sale of the house ought to be set aside or 
declared invalid. 

On the present appeal the three most pregnant questions appear 
to be :— 

Was notice under tbe provisions of section 10 of the Aot in fact 
served on the appellant in a manner provided by tbe Act ? 

(u) It no buoh notice was served, was the sale a nullity, having re¬ 
gard to the fact that the appellant bled an objection under section 12 of 
the Act ? • 

(»ii) Was tbe Collector of tbe 24-Parganas the proper Certificate 
Officer to entoroe the certificate, having regard to the fact that the pro¬ 
perty is situate in Calcutta ? 

Other questions were raised and decided against the appellant in the 
Court ot first inslauce: they were as to the application of Art. 12 to the 
second Schedule of the Limitation Aot and of sections 244 and 312 of the 

Code of Civil Procedure as a bar to tbe suit. 

Turning then to the first of these three questions, the learned Judge 
found that the notice under section 10 of the Aot was not duly served, 
How, section 31 ol the Act provides that service under section 10 shall 
be made by delivering or tendering a copy thereof to the judgment-debtor, 
and it the judgment-debbor oaunot be found, the section provides certain 
substituted modes of service which include service on an adult member 

of bis family residing with him." . 

The facts relating to the service of the notice appear from the 
evidence to be as follows :—It is admitted that the appellant was keeping 
out of the way so as to avoid service, and it is not seriously contested by 
the appellant that the notice was served at the house in question on 
Ashuoosh Bose, the appellant’s biother-m-law. The appellant however, 
contends that Ashubosh Bose was nob an “adult male member of his family 
residing with him." The evidence shows that Ashutosh Bose was over the 
age of 16 years at the date of the service of the notioe, and we agree with 
[292] the learned Judge that he was “adult" within the meaning of the 
section. The notioe was undoubtedly served on Ashubosh Bose, and it is 
a fair and reasonable inference from the evidence and the conduct of the 

{Appellant, that it reached the latter s bBods. 

The learned Judge has, however, found that Ashutosh Bose was nob a 
member of the appellant's family residing with him, and though we are 
not disposed to agree with the learned Judge, thinking that he has, possib¬ 
ly, placed too narrow a construction on the section, it is not, in the view 

we take, necessary to finally determine this point. 

^Ve think, on the evidence, tne sounder view is that, Ashubosh Bose 
was residing with the appellant. The onus of proving non-service of the 
notioe was on the appellant, and it is shown that, at the time the notioe 
was served on Ashutosh Bose, the latter was actually in the appallau • 
house. No evidence having been given that Asbutosb Bose had any oon 
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permanent or other residenoe, we think it is a reasonable inferenoe from 
the evidenoe that ^shntosh Bose was at the time of the serving of the 
notice residing with the appellant. But even if Ashubosh Bose was nob 
a member of the appellant's family residing with him, it is reasonably clear 
that Ashntosh Bose did in fact hand the notice he received to the appellant 
and that the appellant, by bis subsequent action, treated the service as 
good service. It is a very signihoant feature that in his application of the 
3rd July 1905, the appeliant does not even suggest that a copy of oertiG- 
cate and nobice were not duly served upon him, and the point was nob 
raised in his plaint until after the trial had actually commenced, when he 
was allowed leave to amend, as he did by paragraph 4 of the plaint. It 
is clear from his petition of the 24th September 1902, that the appellant 
knew all about the certiGoabe ; be told the Court that he was going to 
Gle a petition to cancel it. 

In these circumstances, it does not lie in the mouth of the appallant 
to say that be was not served with the notice ; and this is the foundation 
of his case. The object of serving the notice is to enable the party against 
whom the claim is made to contest his liability to pay, and febls the appel* 
lant did, but failed. We accordingly hold that the notice under section 10 
reached the [293] appellant and that he treated it as having been validly 
served under the Act. 

In this view, it is not necessary to express any opinion on the other 
points, except the third, as the whole substratum of the plaintiff's case is 
that the notice has nob been served upon him ; though we do not desire 
it to be understood that we differ from the conclusions on these points of 
the Court of Grel instance. 

Dealing with the third and last points raised in the course of the 
argument, vis., that the Collector of the 24-Parganas is not the proper 
CertiGcate Officer to enforce the certiGoabe against immoveable property 
in Calcutta, we are unable to God any force in this argument. \Va think 
that the evidence of Mr. Camming shows that the Collector of 24-Parganas 
is the proper CertiGoabe Officer to enforce the certiGoabe against immove¬ 
able property in Calcutta. 

In the result, the appeal must be dismissed with costs. 

Appeal dismissed. 

Attorney for the appellant : Romesh Chandra Basu, 

Attorneys for the respondents : P. N Banerjee & O. H. KesUvert. 
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[294] APPBDIiATE CIVIL. 

Before Mr, Justice Brett and Mr, Justice Chitty, 

Abdub Subhan V . Kobban Aiii.* 

[I6bh January, 1908.] 

Afa/iotn^dan Lato—^Amil-bil-hadis^-Uanafi tect — Mosques^IiigJit oj toorship by 
rent sects—Dedtcalton to paritouiar sect. 

Mahomedano of tbe Amil-bil-hodis or Wahabi seot ha^e the right to worship 
in a mosque built priixiatily for the uao of and used, as a general rule, by 
members of the Sona/i sect, and oannot b6 deb*rred from the exero'se of such 
rigC't on the ground of their views in the matter of ritual beiog difierent. 

* /ppf-ala from Appellate Decrees, Nos. 20L and 3i8 of 1906. against the deoreee of 
T. W. Biohardeoa, District Judge of Patna, dated Oot. 31. 1906, levecsing the deoreei 
of Joy Ftashad Fandey, Munsii of Fatna, dated May 27* 1900. 
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Quare\ whether a speoial dedioation of a moa^ne to any partioalar saot of 

Mahomedans would be in aoeordanoe with Mahomedan •EjOoleBiaatioal law. 

Aia,-ullah v. Aaim^nllfth (1) followed. 

Queen-Empress v. Ramgan (2) and FclbI Karim v. M.aula Baksh (3) refereed to. 
[Ref : 35 Mad. 681 ; Diet: 1 I^ab. 317=67 I. O. 1000.] 

Second ApfeaIj by the defendants, Moulvi Abdns Sabhan and others. 

Two suits by different sets of plaintiffs, who belonged to the Arfiil- 
bil’hadis or Ahol-hadts sobool of the Sunni sect of Mahomedans, were 
instituted to establish their right to say their prayers and perform other 
religious duties in two mosques, one in Mohalla Mahomedpur and the 
other in Mahalla Baksariatola within (he oity of Pabna, and restrain the 
defendants from interfering with suoh rights. 

The defendants belonged ho the Hanafi school of the Sunni sect of 
Mahomedans. Tbe mosques were built by Mahomedans of the Hanafi 
sect primarily for the use of members of their own sect and used, as a 
general rule, by them only; bub it was not proved that tbe mosques were 
expressly reserved for tbe Hanafis. 

[29d] The question at issue being common bo both suits, they were 
disposed of both in the Court of first instance and the lower Appellate 
Court in one judgment, and, on appeal by the defendants, this Court 
heard the two appeals together and disposed them of in one jadgment. 

Moulvi Syed Shamsul Huda and Mouloi Mahomed Ish/aq, for the ap¬ 
pellants. 

Moulvi Mahomed Yusuf» Moulvi Abdul Jatoad and Bahu Biraf Mohan 
Majumdatt for the respondents. 

BubXT AND Ohitty JJ. These are two appeals from decrees of the 
District Judge of Patna reversing (except as to the defendant Abdul 
Karim) the deorees of the Munsif of Patna, and granting the plaintiffs the 
reliefs claimed by them in their respective plaints, but declaring that in 
the exercise of their rights the plaintiffs are subject to the general law of 
the land. The suits were brought to establish the plaintiffs’ right to 
say their prayers and perform other religious duties in two mosques, one 
in Mahalla Mahomedpur Shahganj. and tbe other in Mahalla Baksaria¬ 
tola, Chowki Sultangunj, Patna, and further ho restrain the defendants 
from interfering with suoh rights. The questions at issue are common to 
both suits, and were disposed of, both in the Court of first instance and 
the lower Appellate Court, in one judgment. The same course may be 
conveniently followed with regard to those two appeals. 

Tbe appellants before us are defendants 1 to 4, 6, 7 and 8, and the 
active respondents are the plaintiffs. A number of issues were raised in 
the Court of first instance relating to limitation, procedure, joinder of 
parties, and so forth. Those were decided in the plaintiffs' favour. The 
lower Appellate Court declined to consider them, on tbe ground that they 
were not made the aubjeot of a cross-appeal. They have been again put 
forward in the grounds of appeal before us, but no argument has been 
addressed to us in respect of them. The solo question laid before ua has 
been as to the right of the plaintiffs to worship at these mosques, and that 

is the only point for our determination. 

[a8b] The findings of fact which we must accept are shortly these:— 
The mosques in question appear to have been built by Musulmans of the 
Hanafi sect primarily for the use of members of their own s ect. They 

( 1 ) (1889) I. h. R. 13 AIL 494. (8) (1891) I. Ii. B. 18 Cal, 448. 

(9) (1886) 1. Ii. B. 7 AIL 481. 
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bavo been used by Hanafis and as a general rule by Sanafis only. The 
lower Appellate Ooaiti has declined bo dnd fehab either or both the mosques 
were expressly reserved for the Hanafis. Such an inference could not 
properly be drawn from the evidence on the record. It might also be 
questioned whether such a special dedication would be in accordance with 
Mabomedan Eioclesia^tical law. The plaintiffs and defendants all belong 
to the Sunni sect of Musulmans. The plaintiffs* however* belong to a 
school known as Amtl-bil-hadis or. as their opponents style them, 
Wahahist and are regarded as unorthodox by the general body of Hanafis 
to which the defendants belong. The difference between them is nob so 
much (if at all) in matters of belief, as of ritual. The Amihhil^hadis 
employ the loud toned 'amin and the raising of bands (rafaa eddain)t 
while the others pronounce the *amin in a low tone and do not raise the 
hands above the knee. These points of ritual, though seemingly unim¬ 
portant in themselves, have led to much difference of opinion among 
Musulmans, and consequent litigation. The earliest reported case was a 
criminal one, Queen Empress v. Ramzan (1). In that case Mabmood, T. 
expressed an opinion that the accused was at liberty to say *amin* in a 
loud tone and was justified in entering the mosque and worshipping with 
the congregation, even though be used the loud toned *amtn\ The ques¬ 
tion in that case was whether there bad been an offence under section 296 
of the Indian Penal Oode«^and the majority of the Full Bench concurred 
in remanding the case for further enquiry as to the facts. 

The question came again before the Allahabad High Court in the 
case of Aia^ullah v. Azim-ullah (2). There the Full Bench held that 
members of the Wababi sect, (as are the plaintiffs here), were Mahomedans 
and as such entitled bo perform their devotions in a mosque though they 
might differ from the majority of Sunnis on certain points. Those points 
were the same as are in issue in this case. The learned Chief Justice 
there expressed an opinion that a Mahomedan would bring [297] himself 
within the grasp of the criminal law who, not in the bona tide perform¬ 
ance of his devotions but mala fide for the purpose of disturbing others 
engaged in their devotions, made any demonstration, oral or otherwise, in 
a mosque and disturbance was the result, 

La<=^tlv, in an appeal from this Court in the case of Eazl Karim V. 
Mania Baksh (1) their Lordships of the Privy Gounoil upheld the right of 
an Imam to ofiioiate in a mosque even though be belonged to the Amil’ 
bil-hadis or Wahabis and adopted the loud toned *amin’ and the raising 
of hands (rafaa eddain). It appears clear from these deoisions that the 
plaintiffs have the right to worship in the mosques in question and that 
they cannot be debarred from the exercise of such right on the ground of 
their views in the matter of ritual. This was not seriously contested by 
the appellants. What they chiefly desire is that some restriction should 
be placed upon the plaintiffs by the Court in declaring their right so as to 
prevent, so far as may be possible, a breach of the pease or unseemly dis¬ 
turbance in the mosques. This appears to us reasonable. Tbe granting 
of declaratory relief is discretionary with the Court and there seems no 
reason why it should not make the declaration in such a form as will grant 
the relief claimed and yet provide against an abuse of the right accorded. 
The learned District Judge has taken this view bat we think that bis 
declaration that **in the exercise of their rights the plaintiffs are subject to 

(1) 11886) 1. L. B. 7 All. 461. (1) (18«1) I. L. B. 18 Cal. 448. 

(3) U889) 1. L. R. 13 AU. 494. 
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the general law of the land” is too vague to be of mnoh praobioal asstg- 
tanoa to the appellants. We think that if the declaration in favour of the 
plaintiffs be accompanied by the proyfso that the plaintiffs in the exercise 
of their rights of worship do not interrupt or disturb the worship of others 
it will meet the requirements of the case. We may say that we entirely 
agree with the dictum of the learned Chief Justice of Allahabad to which 
we have above referred. With this modification the decrees of the lower 
Appellate Court will be confirmed. Wa think that each party should 
bear bis own costs of these appeals. 

35 0. 298 (=12 0. W. N. 820=7 0. L. J. 279). 

[298] APPELIiATE CIVIL. 

Before Sir Francis W. Maclean, K, C, /. E., Chief Justice, and Mr, 

Justice Coxe. 

Hafezuddin Mandaii u. Jadu Nath Saha.* 

[17th January, 1908.] 

Principal and Agent^Aeeount, tuit for^LimiiaUon~-‘Oharge upon immoveable pro¬ 
perty — Cotitract under regietered document^Limitatioa Act (XT o/1877) Sch. II, 
Arte. 89, 116, 132. 

Where the suit ie not merely one for aoooant, bat one to eoforoe in the plain- 
tifi'e fayout the charge created to eeouca the moneys which might be found dae 
from the agent to hie principal on his aocoants, the case falls within Art. 182 
oi the Becoud Schedule of the Limitation Act. 

To aooertain which Article of the Second Schedule of the Iiimitatioa Act ap* 
plies, it is important to see what is the relief which the plaintiff claims. 

Asghar AH Khan Khurehed Ali Khan {\),JogendTa Nath Roy v. Deb Nath 
ChaUetjee (2), Maahub Ohunder Chuckerbutti v. Debendra Nath Dey (3), Shib 
Chandra Roy v Chandra Narain Mtikerjee 14), Mali hal Dose y. Amin Chand 
Chaitopadhay (6) distinguished. 

[Fol. 94 I. O. 18=91 O. L J. 459 : 43 CaL 949; Ref. 9 1 O 697 ; 6 I 0. 186=11 0. D. 
J. 43 ; U9 Mad. 376 : 29 1 O. 848=20 O. W. N 856=91 O. L- J 462 ; 30 G L J. 
90=53 I 0 675 ; 24 O. W. N 879 ; 68 I. G. 662=98 O. D. J. 111=49 Cal. 260 ; 
73 1 0 17 =37 0. L. J. 103 ; 79 I. 0. 942 ; 80 I. O. 890=22 A. D. J.»840; Dist. 
48 M L J. 74.3 

Second Appeal, by bhe defendanbs, Hafezuddin Mandal and 
anobber. 

The plainbiffs, Gopi Mohan Saba and obhers, as executors bo the 
esbabe of one Kalikrisbna Chaudhuri, deceased, sued the gomasta, defend¬ 
ant No. 1 Hafezuddin Mandal, wihb his surety bhe defendant No. % 
Mababul Sheikh Mandal, ^for document and aocounb papers which were 
not delivered and also for accounts that were not rendered. The plain¬ 
tiffs also claimed recovery of the money which would be found due on 
accounts being taken from them. 

[299J Both the defendants hypothecated certain properties to secure 
the moneys due from the gomasta, by two registered documents, a secu¬ 
rity kabuliat from defendant No. -1 and a zaminnama from defendant 
No. 2, and the defendants charged those properties with the payment of 
what might be found due on taking accounts. 

• Appp<il from order. No. 478 of 1906, agamat the order of A. W. Wataon, Diafcriofe 
Judge of Murabidabad, dated Aug 27, 1906, modifying the decree of Bipin Beberi 
Cbatierjea, Subordinate Judge of Berhampore, dated Jaa. 26, 1906. 

(1) (1901)) I. L. B. 24 All. 37; L. R. 28 (8) (1901) 1 O. L. J. 147. 

I. A. 227 (4) (1905) I. L. B- 32 Gal. 719. 

(S) (1903) 6 O. W. N. 118. (6) (1902) 1 O. L. J. 211. 
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The Snbordinatie Judge regarded the suib as one for aooounbs merely* 
aud dismissed bbe suib, boldiug tbab bbe suib was barred under Artiole 88 
or 89 of Schedule 11 of the Limifcabion Aob. The Disbriob Judge on appeal 
reversed bbe decision of bbe Munsif and decreed the suib in part, bolding 
bbab, as bbe oonbraob was by registered deeds, the case fell under Arbiola 
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116 of the liimibabion Act, and remanded the case for trial of all bbe 85 0. 298ait 
issues in the case. — 7*0 r’ 

The defendants appealed bo the High Court against this order of ** 

remand. * 


Babu Bam Chandra Majumdar for bbe appellants. Only the case of 
Mali Lai Bose v. Amin Ckand Chattopadhay (1) is against me. 
Chandra Boy v. Chandra Naram Mukerjee (2) comments on the former 
ease and decides in my favour. Tue former case did nob consider whether 
the kahuliat was registered or nob, and is thus distinguishable. 

There is a prayer for compensation here. We do not know if that 
question was raised in Mali Lai Bose v. Amin Chand (1). 

Babu Tarak Chandra Chakravaritt for the respondent. By a long 
series of oases, the general Article would apply and that is the equitable 
view. Art. 116 would apply. In Sarender Ki'ihore Singh v Administrator’ 
General of Bengal (3), the deed wa<^ a registered one. That case has not 
been overruled : sea also Din Doyal Singh v. Oopal Sarun Narain 
Singh (4), Moti Singh v. Bamohari Singh 16) and JHati Lai Bose v. Amin 
Chand (1). So long as I proceed against the mortgaged properties, limi¬ 
tation would be 12 years. Defective pleading cannot prejudice a party. 
A suit for money has been held to be a suit (or moveable property by the 
Allahabad High Court. 

[dOOl [MacleaNi G. J. I see it is not merely a suit for account. 
There is a charge, 'Would Article 132 apply ?] 

There is distinctly a charge. Legislature never contemplates a 
multiplicity of suits, and this euib should dehnibely decide the entire matter. 
We have the analogy of the possession of immovable properties with the 
ancillary reliefs. 

Babu Bam Charan Jllafumdar, in reply. In the case of a charge, 
there must be a 6xed amount. Harender Kishore v. Administrator Gene’ 
ral (‘j) Was a suit for de&n\te items misappropriated, and not applicable. 
Molt Singh v. Bamoh'zri is also inapplicable. The suit was never 
regarded as one for payment. 

Maclean C. J. This is a suit for accounts by the executors of the 
estate of a deceased prinoipal against bis gomastat who was defendant 
No. 1. and bis surety, defendant No. 2. The Subordinate Judge dismissed 
the suit on tbe ground that it was barred by limitation bolding that Article 
89 of the second Schedule to the Lim'tation Act applied, i The officiating 
District Judge reversed that decision, holding ohab tbe case fell within 
Article 116. There seems to be some difference of judicial opinion upon the 
question as to which Article does apply. In the Privy Council case of 
Asghar Alt Khan v. Khurshed Alt Khan{^) bbe Judicial Committee held that 
in a case of this nature Article 89 applied and that tbe expression "moveable 
property" in that Article included money. The same view was followed 
by this Conrt in tbe case of Jogendra Nath Roy v. Deb Nath Chatterfee 
(7) Tbe same view wa<; also adopted in tbe oa'^e of Madhuh Chunder 

(1) (1902) 1 O. L J 211. (5) (i897, 1. L. R. 24 Cal 6 *9 

(2) (19051 I. L. R 81 Cal 719. (6) (l')0l).I. L. B. 24 All. 27: D. R. 28 

(8) (1885) 1. Li. R 12 Cal. 357. I. A 227. 

(4) (1891) 1. li. B. 18 Cal. 508. (7) (1903) 8 O. W. H. 118. 
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Chuckirhuiti v. Dehendra Nath Dey (1) and in bbe oase of 8hib Chandra 
Roy V. Chandra Narain Maker joe (2). In this oase, however, it appears 
that the oontraot under whioh the gomasta was appointed gomasta, is a 
registered document. The argument is that as it is a registered dooument, 
the oase falls within [3013 Article 116 of the Second Sobedule to the 
liimitation Aot : and, the respondent relies upon a decision of a Division 
Benoh of this Court, Mati Lai Bose v. Amin Chand Chatiopadhay (8) 
whioh laid down that where the oontraot between the patties is under a re¬ 
gistered dooum<*nt, the oase is governed by Article 116 and not by Artiole 
89. Had the matter rested there, my own view would have been that 
Artiole 89 applied, and not Artiole 116. Artiole 89 expressly applies to 
the oase of a prinoipal suing his agent for an aooount, whilst Artiole 116 
applies to a suit " for oompensation for the breach of a oontraot in writing 
registered." To ascertain whioh Artiole of the Sobedule applies, it is 
important to see what is the relief whioh the plaintiff claimed. Now, he 
is not seeking here for oompeosation or damages for the breach of the con¬ 
tract entered into by the gomasta to furnish aooouots as be contracted to 
do, but be is asking for an aooount simply upon the footing of principal 
and agent. And, as 1 have said if the matter had rested there, I should 
have been disposed to say that artiole 89 and not artiole 116 applied. But 
the matter do»*s not rest there: and, there is to my mind a very impor¬ 
tant point whioh has not been noticed by eit^»er Court. Both defendants 
Nos. 1 and 2 hypothecated certain properties, to secure the moneys due 
from the ageah, by two doouments, a security kabuUat and a zaminnama, 
and charged those properties with the payment of what might be found 
due on taking such booouats : and by the third prayer of his plaint, the 
plaintiff asked that if ** in the event of defendants Nos. 1 and 2 failing 
to pay within the time 6xed by Court, the money whioh might be found 
due to the plaintiff at the time of nikas (i- e., the accounts) an order 
might be passed directing recovery thereof from the property pledged by 
them and on Its pioving insuffioient from the person and other properties 

of defendants Nos. 1 and 2." 

The result is, that this suit is not merely a suit for aooount, but is a 
suit to enforce in the plaintiff’s favour the charge created to seoure the 
moneys whioh might be found due from the agent to his prinoipal on his 
aooounts. That seems to me to be a oase whioh falls within Article 132 
of the Second Schedule to the Limitation Act, whioh enacts that in a suit 
ho euforoe payment of money [302] charged upon immoveable property, 
the period of limitation is twelve years from the time when the money 
sued for becomes due. The agent was dismissed at the oommencement of 
Agrahayan 1308 : the suit was instituted on the 16th December 1904. 
Looking, therefore, at what is aobually claimed by the plaintiff in the 
suit, I think we oannob properly say that the oase falls within Artiole 89 
to which I have referred. The appeal, therefore, must be dismissed with 


The respondent has not filed any oross-objeotion, but is satisfied 
with the aooounts whioh have been directed by the decree of the lovwr 
Appellate Court, which apparently are for the years 1306, 1307 and 1308 


only. 

CoXB J. I agree. 


Appeal dismissed. 


(1) (1901) 1 0 Li. J. 147. (8) (1903) 1 0. Ii, J. 2ll. 

(2) aOOB) I. El. B. 32 Oal. 710. 
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[303] PBtVy COUNCIL. 

Goru Prosanna Lahiri V. Jotindra Mohan Lahibi. 

[On appeal from the Htgh Court at Fort William in Bengal.] 

[4bh November and 2nd December, 1907.] 

Conirihutiof^t tuit yor—Deeres for metno ^rojitsShareholdcrs in ettate^Paynietits 
made by the vanoua parties at various ttmea on decree—Reciprocal rtghla andobh^ 
gattona totoarda each other on such payment.s^Oa Iculation of tnierest on such por¬ 
tion of decree aa from time to time rematjied unpaid—Adjuaiment of accounts ao aa 
to egualtee rights and liabiltites according to proportionate shares in estate. 

Tlio appellaots and respoodent wera jointly liable under a decree for mesne 
profits of a share in an estate of which share they bad for many years been tn 
wrongful poseeseion. On 3rd April 1881 the amount of the decree was finally 
asoertatneU as Bs. 65,795 with interest at 6 per cent. Itom 19th May 1879 until 
realisation. The liability under the decree was finally extinguished by payments 
made at difierent times b; the various parties extending down to 17th September 
1689 during all which time interest was running on so much of the decreed 
amount as for the time being remained unsatisfied. In a suit for oontrioacion 
between the part es disputes arose as to their reoi(;rooal rights and obligatione 
towarOs each other having regard to the amounts of their seveial oontribu- 
tiODS, the times at which they had been made, and the different p.opoct ona of 
their interests in the other shares in the estate itself; and when the suit came 
on appeal to the Privy Oounoil those shares had been ascertained, but tbeic 
Iiordships remitted the suit to the High Court to retake certain accounts and 
give consequential relief thereon 

ifrid, that what ought to be taken as the amount representing the total 
debt to be dieoharged was not the actual sum received by the deotee holder 
in satisfaction of the decree, vie , Bs. I,95,9i6 ; nor a sum arrived at on 
the footing that the principal and interest had all been paid on the same 
day, vie t l7th September 1889 which amounted to Bs. J,39,u39; but an 
amrunt arrived at by ort:diting interest at the same rate on each amount 
paid, in favour of the patty on whose behalf it was paid, from the date cf 
payment until the final satisfaotion of the decree, vts , Hs. l,4d,87'^ and 
that sum was the amount which was to be divided amongst the parties in 
proportion to tbeir several interests in the property, i he burden to be borne 
was made heavier to all by 'reason of the length of time over which the 
liquidation was protracted, while the rights of individuals were equalized by 
the allowance of interest on their oontributions from the time they were 
made. The account should be tasen on the above footing and the amouata of 
t3U43 their several contributions set ofi against their eeveial liabiluies so ad¬ 
justed. 

This having been in effect done by the High Court the appeal was dismissed. 
CBef: 78 1. O. 928.3 

AppbaIj under clause 39 of the Letihers Paftenh of bhe High Courb, 
1865, from a judgment! and decree (Augusb 29ah 1904) of a Division Bench 
of the High Court at Calcutta, on a remand to that Oourb by an order 
(^Maroh 28lh 1904) of His Majesty in Council. 

The representatives of the defendants were the appellants to His 
Majesty in Council. 

The facts leading to this appeal are fully set out in the report of the 
case of Jotindra Mohun Lahtri v. Ouru Prosunno Lahiri before the 
Privy Council in I. D. B. 31 Cal. 597, and in the judgment in that 
case which preceded the above-mentioned order in Council. 

In oomplianoe with the directions in that order the High Court (BaETT 
and AbuioSH MooKPBJKB JJ.) tcok an account on the principle^ laid down 

• Present : IjOBd robebtbon. Loan Collins, aad sia Arthur Wilson, 
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in the order, and found a balanoe due in favour of the plalatilff. The judg- 
menli appealed from was as follows : — 

This appeal baa been remitted to this Ooart by tbeir tiordabipa of tbe Privy 
Coaooil wita tbe following order 

** Tbe Higb Ooart is hereby directed to take tbe aoooant between tbe parties on 
tbe prinoiple of oomputiog interest on tbe total principal of tbe judgment debt to tbe 
data of final extiogoiabment without regard to tbe sums from time to time paid on 
aooount, and then crediting ioteraat at tbe aame rate on each amount paid, in favour 
of tbe party on who^te behaif it was paid, from tbe data of payment to the date of 
final satisfaotion of the decree.' 

** Tbe original judgment debt, as it appears from the decree, was Ks. 85,795 with 
interest thereun at 6 per cent, per annum from IStb May 1879 till realiz»tion. Tbe 
order passed on ‘3rd 4pril I88‘i merely amended a oletioal error in tbe decree and did 
not in an^ way afieot tbe provisions as to interest. 

** Interest oaloulated at 6 per cent, per annum on tbe date from the 12tb May up 
to tbe 17th September L''89, tb^t is to say for 10 years 4 months and 5 days, amounts 
to Bs. 68,964. This added to the principal gives a total of Rs. 1,39,059. 

** We have now to credit interest at the same rate on each amount psid in 
favour of tbe party on whose behalf it was paid from tbe date of payment until 
tbe final satisfaction of the decree on I'^th September 18d9. We have made this 
calculations, and the results are shown in the sohedule attached to the decree. 
These show that the plaintiS is entitled to credit for tbe sum of Hs. bl,v96, 
the defendant No. 1 entitled to oredit for Bs. 62,OlO, the defeodant No 3 to 
credit lor Bs. 23,5^6, and Ranaktara's share to oredit for Bs. li,973 This last 
C3uS] mentioned sum muse be divided into two equal shares, one of which will be 
oredi ed to the plaintiff, and tbe others to the defendant No. 1. Tbe half share |s 
Bs. 5, 986. Tbe effect of these transfers is that the amount for which the plaintifi is 
entitled to credit is increased to Bs. 57,381, and the amount lor which the defendant 
No 1 is entitled to oredit is increased to Bs 67,996 These three sums standing to 
the oredit of thi'plaintifl, defendant No. 1, and defendant No. 2 respectively, added 
together give a total of Bs. 1,49,878. 

This sum, it is to be observed, differs substantially from the sum arrived at 
under the directions of tbeir Lordships by adding interest to the original judgment^ 
debt from tbe date of decree up to the data of realization. This amount has already 
been shown to be Bs. 1,39,059. 

** These two sums again differ from the amount whioh was actually paid into 
Court in satidfaocion of the judgment-debt. This sum is arrived at by adding 
together all the payments made by the different parties in satisfaction of tbe decree, 
and amounts to Hs. 1,36,866. 

*'The difficulty now presents itself of following the farther instructions of 
their Lordships and taking an account of this footing. In order to prepare any 
account it is first necessary to remove the disorepaaoy between the total sum 
arrived at by adding the total interest to the judgment-debt and that arrived 
at by adding to each payment interest at the same rata from the date thereof op 
to date of final satisfaction of the decree, otherwise it U impossible to prepare any 
acoouat- The most equitaole method of removing tbe disocepanoy would appear 
to be to debit to the different pirtiss sums out of the excess of the latter over 
the former in proportion to tbeir respective shares in the estate The difference is 
Be. 9,814 and the proportionate share debitable to the plaintiff is Bs. 3,16^, that 
debitable to tbe defendant No 1, Bs. 4,69<2 and that debitable to defendant No. 2 ifl 
Bs. 1,968 The result of these deductions is that tbe amount standing to the oredit of 
tbe plaintifi is reduced to Bs 54,132 ; that to tbe oredit of defendant No. 1 to 
Bs. 68,304 and that to the credit of defendant No. 2 to Bs. 21,638. 

** Out of tbe total liability of Bs. 1,89,059 the plaintiff's share is Bs. 83,896, defen- 
dant No. I's share is Bs 65,624, defendant No. 2'b share is Bs. 27,811 and Ranaktara's 
share Bs. '21,72rt This last must be divided into two equal halves of Ra. 10,864 each, 
and each halt transferred to the shares of tbe plaintifi and defendant No 1, respective' 
ly. Tbe result is, the plaintiff's liability is Bs. 44,760, the liability of defendant No. 1 
is Bs. 66,488, and defendant No. 2*8 liability is Ks- 27,811. 

** It the amounts as determined abeve as standing to the oredit of each of the 
parties be set off against these sums, it will be found that the plaintiff has made ao 
excess payment of Bs. 9,862, the amount standing to the oredit of deiandani No. 1 
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falU abort of hit liability by Bs. Md4, and the amount to the oredit of defendant No. 3 
falle abort of bis liability by Be. 6,178. 

** The plaintiff will therefora be entitled to a decree for Bs 8,184 af^ainst defendant 
No. 1 and for Ba 6,17^ againat defendant No 3. The plaintiff wall also reoovae intereat 
on the-*e auma from the defendanta at 6 per cent, per annnm from the date of suit up 
to the date of realisation. Plain'ifi will also C8063 recover costa in this and the liower 
Court from each of the defendanta in proportion to the amounts decreed against 
them." 

On this appeal, 

Jard*ne K. C. and 0. IV. Aratlioon, for the appellantas. oontiended bbab 
tohe Sigh Ooarb bad yorongly ra^feakan the aoaount) direoted by bbe order of 

H. is Majesby in Coanoil. The oaloulation of wbab was due under bhe 
decree should have been sbarbed from 3rd April 1882 and nob from 12bh 
May 1879, and oalculabing from bbab date the amounb yvonid be Bs. 

I, 24,148 and nob Rs. 1,39,059 bhe amounb on which bhe High Coutb 
oaloulation had prooeaded. The sum of Rs. 740 should have been ezotud* 
ed from bhe amount of bhe payment wibh which, bhe respondent was credit* 
ed as that amounb was nob actually paid by him. The High Court should 
nob have debited againsb bhe payments with which the appellants were 
credited the portions of bhe sum of Rs. 9,614 (Rs. 4.69^ and Rs. 1,963 
respectively) which they appeared to have considered were debitable to 
them in proportion to bheir respective shares, and their so debibing them 
was nob in accordance, with the direction in bhe order in GounoiL That 
amount (Rs. 9.814) became due in bhe accounts by the respondent's 
laches, and should have been deducted from the amounb credited to bhe 
respondent. On a proper consbrootion of bhe judgment of bheir liordsbips 
of the Privy Gonnoil, and in accordance with the directions of bhe order 
in Council, the drst appellant should be absolved from all liability, and 
bhe second appellant would not be liable for more than Rs. 1,232. 

Cowell and "DeQruyihert for the respondent, contended that the High 
Court had rightly carried out the directions, of the order in Council. 
There was no direction in that order to vary the items with which the 
respondent was debited or credited. He was credited with interest from 
12ib May 1879 and all the parties were liable for it ; and he gave 
eredib for the Rs. 740 and all parties gob the beneht of ib. The mode 
in which the High Court had dealt wibh the sum of Rs. 9,814 was 
in accordance with the prtooiple laid down in the order in Council. 
The appellants were credited with compound interest in respect of 
all payments made by them prior to 17th September 1889, but 
the respondent was only credited with aconmulabed simple £307] inter¬ 
est on bbab date. The Rs. 9,814 represented the total of interest 
upon interest, and should in any case be distributed rateably accord- 
ing to bhe shares of the parties. To debit that sum to the respond¬ 
ent would ba contrary to the principle laid down in the order in Council, 
which was that bhe appellants shoul<l have the advantage of interest in 
respect of payments made earlier than those of the respondent; they were 
credited with larger sums for interest than the respondent in proportion 
to their shares in the estate, and ro far as bbose sums were increased by 
being interest on interest, that is, by sums which included bhe Rs. 9,814* 
by so much their advantage was enhanced. The decree for bhe reepeokive 
amounts againsb the appellants made by bhe High Court was, ib was sub¬ 
mitted, oorrecb. 

Jardine K. O. replied. 

The judgment of bheir Lordships was delivered by 
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Lobd Goldins. The hisbory of bhis long and oomplioabed liblgabioni 
which has now, ib is bo be hoped, reached ibs nlbimabe sbage, is oompen* 
diously sbabed in bhe jndgmenfa of bhis Board delivered by Sir Arthur 
Wilson on 23rd March 1904, which is appended bo this case, and only a 
very brief sbabemenb is necessary bo make bhe particular point bhab now 
arises for discussion intelligible. 

In 1882 bhe parties to bhis appeal had become liable jointly for bhe 
payment of a sum which had been decreed bo be paid by them for mesne 
profits of a eerbain share in an estate, of which share they bad for many 
years been in wrongful possession. The amount for which the decree was 
made was finally ascertained on 3rd April 1882 as Rs. 85,795, upon which 
sum interest at six per oenb. from the 12th May 1679 was payable until 
realization. The shares in bhe estate of bhe parties bo this action were 
liable to be seized in execution under the decree. The liability under 
this decree was finally extinguished by payments made at different times 
by the various parties to this suit extending down to 17th Septem* 
her 1889, during all which time interest was running on so much of the 
decreed amount as for the time being remained unsatisfied, 

[808] After the liability to the decree-holders had been thus satisfied, 
a dispute which has led bo much lifaigabion arose between the contributors as 
bo their reciprocal rights and obligations towards each other, having regard 
to the amounts of their several contributions, the times at which they bad 
been made and the different proportions of their interests in the other 
shares in bhe estate itself. This litigation was carried up to the High 
Court at Caloatba, and from thence to this Board, who remitted it to the 
High Court with directions as to certain accounts to be taken and the 
ooDSeQuent relief to be given. The High Court accordingly took accounts 
and made a decree finding a certain balance payable to bhe plaintiff, the 
now respondent. Against that decree the other parties or their repre-. 
senbatives, by leave of the High Court, now appeal. They take exception 
bo two mistakes, as they allege, of fact—* 

(a) That the aooounb has been taken and interest, caloulabed from 
too early a date, viz., from the 12tih May 1879 instead of from 
bhe 3rd April 1882. 

(5) That a sum of Bs. 740 should nob have been credited to the 
respondent. 

Their Hordsbips are of opinion that both these objections, which go 
to fact only and not to prinoiola. fail, for the reasons given by the respon¬ 
dent. The appellants further contended thab the Court below have not 
correctly followed out the directions of this Board in the manner in which 
they have adjusted bhe shares and obligations of the parties inter se upon 
the accounts so taken. As pointed out in Sir Arthur Wilson’s judgment, the 
inequality which it was sought to remedy by the accounts directed was 
that which aro^e by reason of the fact that the payments which stopped 
pro tanio the running of interest on the decretal amount operated for the 
benefit of those who had nob paid them as well as of those who had. The 
provision bhab, in taking the account interest should be allowed on the 
sums paid from bhe date of payment, adjusted inter se the inequality thus 
arising between the contributors, and from an account so taken it 
was possible bo assess bhe exact proportion wbioh each contributor 
had in fact borne in discharging the common burden. being 

ascertained, the amount in fact contributed had to be [809J 
pared with the share of the common obligation properly falling bo 
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him in virtue of bis proportionate interest in the estate. The shares 
in the estate of each of the oontributors were not in oontroverBy* and the 
only hgure open to dlsouseioa would now be what onght to be taken as 
the 6g ire representing the total debt to be discharged, for this is what 
had to be distributed among the contributors and borne by them in pro¬ 
portion to their interests. Three different figures have been suggested in 
the discussion— 

(i) That which represents the actual sum which was received by the 
deoree>holder in satisfaction of his decree, vis., Hs. 1,25,826. 

(ii) The sum arrived at under the order of the Privy Council, on the 
footing that the principal and interest bad all been paid on the same dayi 
viz., the 17bh September 1889, which amounted to Bs. 1,39,059. 

(iii) The sum arrived at as the result of the other account directed 
by the Privy Gounoil, vtz., ''crediting interest at the same rate on each 
amount paid in favour of the party on whose behalf it was paid from the 
date of payment until the final satisfaction of the decree," viz., Bs. 
1,48.873. 

Of these figures the first, though it shows the total sum actually 
received by the decree-holder, ignores the relative positions of the con¬ 
tributors towards each other in view of the faot that the debt was wiped 
out at the times and in the amounts of the several contributions from 
time to time made by the debtors; it does not translate into figures the 
separate and aggregate cost to the oontributots at which the debt was 
wiped out. The seoond represents only a notional state of facts, and 
cannot be taken as affording a true total for division according to 
interests. 

It seems to tbeir Lordships that the third figure is that which should 
be taken as representing between the parties the whole burden which is 
to be divided among them in proportion to their several ioterests in the 
property. The burden to be borne was made heavier to all by reason of 
the length of time over which the liquidation was protracted, while the 
rights of individuals are equalised by the allowance of interest on their 
contributions from the time they were made. 

[310] Thus wo have in this figure the total aggregate cost at which 
inter se the common debt was liquidated, and this therefore is the burden 
to be assumed among them in properly adjusted shares. 

In tbeir Lordships’ opinion, therefore, the account should be taken on 
this footing, and the amounts of their several contributions already as¬ 
certained set off against their several liabilities so adjusted. This is in 
effect what has been done by the learned Judges below, though they have 
arrived at their result by a somewhat longer process. 

Having first in the prescribed method ascertained the amounts contri¬ 
buted by each party to the liquidation, they have in the first instance 
measured each contributor’s share of the burden by treating it as an 
aliquot part of the second of the above figures, viz , Rs. 1,39,059. They 
have then ascertained the difference between that figure and No. 3, vis., 
Rs. 1,48.873 at Rs. 9,814, and having divided this sum in proper proportions, 
have added an aliquot part to the burden falling upon each contributor 
under the former calculation. 

Having thus ascertained the share of the burden and the amount 
contributed by each, they have decreed the consequential relief. 
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Their Lordships will therefore hnmbly advise His Majesty that the 
decree of the High Court should be affirmed. 

The appellants will pay the costs of this appeal. 

Appeal dismisted. 

Solicitors for the appellants; T. L, Wilson & Co. 

Solicitors for the respondent: BarroWi Bogere & l^evilL 
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Before Mr* Justice Fletcher, 


MUNNA LAIi SerOWJEE V. JAWAIiA Pbasad.* 

[8th January, 1908.] 

Trade-mark—^Mark indicating tnanufaoture^^lnfringement, calculated to 
deeeive^Fassing^off goodt^Injunciion—Admitsibility o/ evtdensc of intent ic 
deceive. 

The general prinoiple applieable to *‘passmg-o9" ie that nobody haa the right 
to repreaent his goods as the goods of somebody else. 

Reddaway v. Banham (l) iollowed> 

In an action for an injonotion to restrain the use of a ttade*mark. if the 
defendant’s goods on the face of them and having regard to the 'satroanding 
oirc'imetanoes are oaloalated to deoeive, evideroa to pro^e the intention to 
deceive is inadmiesib'.e as being anneoeasary, the rule being that a man mast 
be taken to have intended the reasonable and natural consequences of his own 
acta. 

Saxlehner v. Apollinarit Go. (9) followed. 

Where a trade-mark haa come to be recognised in the market aa denoting 
goods prepared by the plaintiff, and where the defendants have deliberately 
adopted a trade*mark identical with that of the plaintiff 

Held* that euoh adoption is oaloalated to deceive, and that an injunction 
should be granted. 

London General Omnibus Co. v. Lavell (8) and Bourne v. Swan and Sidgatf 
Ld. referred to- 

[Ref: 38 Mad, 402 3 

This was a suili brought by the plaintiff, Munna Lai Serowjee, for au 
injuDotion bo restrain the defendants, Jawala Prasad and others, from in* 
fringing his trade-mark. The plaintiff was a dealer in ghee in Calcntbai 
and for a period of over twelve years he had sold his ghee binned in oanis* 
ters having embossed thereon his traie>mark which consisted of a ffevfdt 
on a stem with leaves, the flower being of the shape of an ellipse with an 
indented oiroumferenoe having within its surfaoe the initials of the 
plaintiff's [3l2] Arm, M. D. S. This trade-mark was registered by the 
plaintiff on the 19th December 1894, and he olaimed that his ghee was 
extensively known in India, Burma, and the Straits Settlements as 
" phulmarka " ghee. 

The defendants were also dealers in ghee and for some time from 
October 1902 t‘^1 February 1903 the plaintiff acted as a oomooission agent 
in Calcutta for tne sale of the defendant's ghee. It came to the knovrledgo 
of the plaintiff that the defendants were selling their ghee in canisters 

* Ocigioal Civil Suit No. 813 of 1908. 

(9> [1901] 1 Oh. 136. 

(4) [i908j I Oh. 211. 


(1> [1094] k. 0. 199. 
(2) [1697] 1 Oh. 898. 
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FiiEiCHEn J. This is a Puib brougbb by the plaintiff to restrain the 

defendants from infringing his trade-mark. The plainbiti is a dealer in 

{jhee in Caloutta, and lor a period of twelve years and upwards he has sold 
his ghee in canisters, having embossed thereon bis trade-mark which oon<* 
sists of a flower on a stem with leaves, the flower being of the shape of an 

ellipse with an indented oiroumferenoe, having within its suifaoe the 

initial'^ of the plaintiff Arm, M. D. S. 

[318] The defendants are also dealers in ghee^ and for some time the 
plaintiff acted »s commission agent in Galontta (or the sale of the defen¬ 
dant's ghee. The defendants now sell their ghee in canisters with an 
embossed trade mark exactly similar to that n-ed by the plaintiff, except 
that the letters embossed in the middle of the flower are J. P. M., instead 
of M. D. S. 

The defendants allege that they used this trade-mark during the time 
that the plaintiff anted as their oommi'sion agent, and that the plaintiff 
was well aware of this fact. Having heard the evidence, I have come to 
the oonolusioa that tbe defendants deliberately adopted the plaintiff’s 
trade-mark, after the plaintiff ceased to be their commission agent. I have 
also come to tbe conclusion on tbe evidenue that canisters containing ghee 
marked with tbe plaintiff’s trade-mark have come to be recognised in the 
market as ghee prepared by the plaintiff. 

In these ciroumstanoes, is tbe plaintiff entitled to any relief ? 

It is urged by the defendants, that in the present case there is no 
evidence that the defendant’s mark is calculated to deceive, and reliance 
Is placed on the judgment of the Court of Appeal in England in the case 
of The Zjonnfon Q^neral Omnibus Co., Ld., v. Ijavell (1) where it was 
decided that in an aotion for deceit brought on the ground that a parti¬ 
cular article u®ed by the defendant is a colourable imitation of tbe plain¬ 
tiff’s, the oonolucion of the Judge on a view by him of the two articles is 
not Pufficient by itself to support an injucotion. It will be noticed that 
tbe ca=e of The London General Omnibus Co. v. havell was an aotion 
for deceit, and Liord Justice (then Mr. Justice) Farwell in the case of 
Lournt V. Swan and Edgar, Ltd. (2j. has di&onssed this case and has 
pointed out the distinction between a passing-off aotion and a common law 
aotion for deceit. ___ 

(1» [19011 1 Ch. 135. (2).[1908J 1 Ch. 211. 
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with an embossed trade-mark exactly similar to his own except that the 
letters embossed in the middle of the flower were " J. P. M.,” and be 
called on the defendants to desist from the use of such trade-mark, but 
they refused to do so. 

Thereupon, this suit was instituted for an injunotion. on the ground 
that the defendants' trade-mark was calculated bo deceive, and that it had 
in fact deceived, purchasers by inducing them bo purchase the defendants' 
goods in tbe belief that they were buying those of the plaintiff. 

It was contended by the defendants that the flower-mark or *'phul" 
mark was one which was common to a large number of traders in ghee, and 
that each trader put his name and initials on and under the flower and 
a distioguisbiog mark, and that purchasers of ghee invariably asked for the 
“phul” mark of the patbioular trader whose goods they desired to purchase. 

Mr. C. R. Das {Mr, A. N. Chaudhuri with him), for tbe plaintiff. 

Mr, Zorah kMt. B. C, Milter with him), for the defendant. 

Otir. adv, vuli. 
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In the present ease, however. In my opinion there is evidenoe that the 
defendant's mark is oalonlated to deceive. Now, the general principle appli¬ 
cable to passirg'Off oases is that "nobody has the right to represent his goods 
as the goods of somebody else Heddway v. Banham (l). Further, in an 
action for an injunction to restrain the nse of a trade-mark, or mark if the 
[814J defendant's goods on the face of them and having regard to the 
surrounding circumstances are calculated to deceive, evidenoe to prove 
the intention to deceive is inadmissible as being nnneoessary, the rule 
being that a man must be taken to have intended the reasonable and 
natural oonsequenoes of his own acts : Saxlehmr v. Apollinaris Oo. (3). 

Now, applying these rules in the present case, it appears to me that the 
adoption by the defendants of a trade-mark identical with that of the 
plaintiff, on the termination by the plaintiff of his agency for the defen¬ 
dants is calculated to deceive, end, moreover, there is some evidence in 
the present case of a person being actually deceived. I accordingly think 
the plaintiff is entitled to succeed, and I grant an injunction restraining 
the defendants from selling or offering for sale ghM nob prepared or manu¬ 
factured by the plaintiff In canisters having embossed thereon a flower on 
a stem with leaves (the flower being in the shape of an ellipse with an 
indented oiroumferenoe) without clearly distinguishing such ghee from the 
plaintiff’s ghet. 1 also direct an enquiry to be made by the Official 
Referee as to what damages, if any, have been suffered by the plaintiff by 
reason of the improper use by the defendants of his trade-mark. The 
defendants must pay to the plaintiff his costs of this suit on sc’i^le No. 3. 

Judgment for the p2ainfi^. 

Attorneys for the plaintiff : Manuel & Aganoalla. 

Attorney for the defendants : N. G. Bose, 
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[815] CBIMlNAIi REVISION. 

Before Mr, Jmtioe Bampiui and Mr. Justioe Sharfuddin. 

Raj Nabain Rot u. Bhaoabat Ohundbr Nandi.* 

[21st January, 1908.] 

Saeuriiv to Tceep the peace — Z7«Iaw/«l atsemblv—Oriminal Procedure Code {Act V oj 
1B98), s, 108— Penal Code (Act XLV of 1860), t. 148. 

An otaer under a. 106 of the Gtiminal Prooadure Code upon a ooaTiotloa 
nndec a. 148 of the Penal Coda ia illegal.. 

fRef 83 All. 771; 31 Bom. Ej. B. 370=51 I. O- 783=30 Cr.’Ii. J. 548*48 Bom. 854; 
68 I. C. B69 j* 2 liah. 379=23 Cr. D. J. 709.3 

The petitioners were put upon their trial before the Fourth Presi¬ 
dency Magistrate who convicted them under s. 143 of the Penal Oode on 
the 7th September 1907, and sentenced them to fines of Rs, 200 each, 
and further directed them under s. 106 of the Criminal Procedure Code 
to execute recognizance bonds in the amount of Bs. 100, with one surety 
each in the like sum. to keep the peace for six months. ^ 

Mr. P. L. Boy (Babu Manmatha Nath Mukerjee with him), for the 
petitioners. Section 143 of the Penal Coda does not necessarily involve 

• Criminal BeTiaicn No. 1407 of 1907, against tha'order of A.*.:BaUm, Oflg. 4*li 
Psaildenoy MagUtraka of Oalaukta, dated Sapk. 7, 1907. 

(1) [i896j 1 A. 0. 199- (3) [1897] ICh-898. 
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the use of foroe, and henoe an order under s. 106 of bhe Oriminal Prooe- i 9 l 8 
dure Code oannob be founded on a oonvtobion of *' unlawful assembly. * Jam. 31* 
Bampini and Shabpuddin, JJ. This is a Rule calling upon bhe Ohlef q* 
Presldenoy Magisbrate of Galoubba bo shew cause why bhe order of bhe b,y,bion, 

Fourbh Presidency Magisbrabe, dated bhe 7bh Sepbeoaber 1907, direobing - 

bhe pebibioners, under seobion 106 of bhe Oriminal Procedure Code, bo 38 0,3SB= ^ 
exeoube a recognizance bond'for Bs. 100, with one surety each for Rs. 100. Or.L. J. 39» 
for keeping bhe peaoe for six months, or in default bo suffer simple impri¬ 
sonment for bhe same period, should nob be sab aside. The pebibioners 
have in this [316J case been oonviobad of being members of an unlawful 
assembly, and the above order, under seobion 106 of bhe Criminal Proce¬ 
dure Code, has also been passed against them. 

lb appears bo us that bhe order under seobion 106 of bhe Criminal 
Procedure Code is nob legal, seeing bhab bhe pebibioners have been oonviob- 
ed only under seobion 143 of the Indian Penal Code, bhab is, of unlawful 
assembly which does nob necessarily liivolve bhe use of force. 

'We, therefore, make bhe Buie absolute by setting aside the order 
passed under seobion 106 of bhe‘Criminal Procedure Code. 

■ ■ - Rule absolute* 


35 0. 317. 


[817] ClVIIi RUIiB. 

Before Francis W. Maolean Chief Justice, and 

Afr. Justiee Coxe, 


In re Nabin Chandra Das Gupta, a PiiBAoER.* 

[l7bh February, 1908.] 

Unprofettional Conduct^hegal Practitioners Act {XVIIZ of 1879, as amended by Act 
XI of 1896), ss. 13 cl. (/), 14— Pleader, right of, in declining to*act'—Bigh 
Court, at tohat stage of proceedings, can interfere. 

A pleaddc is withic his rights in deolining to aoospt a brief if ba does not 
wish to do so, and is not bound to give his reasons for it. 

A pleader called upon to show cause why he should not be reported to the 
Efigh Court for unprofeasioDal conduct under bs. 18 -ind 14 of the liegal Prao- 
titioners Act, need not wait to see the renult of the applioabioa against him, 
and is eutitled to come at once to the Migb Court for it:4 intervention. 

The petitioner, Nabin Chandra Das Gupba, a pleader practising ab 
Bhola in bhe disbriob of Backerganj. obbained bhis Rule on bhe Disbriob 
Judge of Backerganj bo show cause why his order, dated the 21sb Novem¬ 
ber 1907, directing bhe Munsif (second Gourb) of Bhola bo call on bhe said 
Nabin Chandra Das Gupba bo show cause why he should nob be reporbed 
bo the High Court for unprofessional conduct under sections 13 and 14 of 
bhe Liegal Practitioners Act, should nob be set aside. 

The charge against bhe petitioner was bhab he had refused on 
bholSbh and 25bh September 1907 bo accept a brief on behalf of the 
plaintiffs, Durga Charan Saha and another, in their suit brought against 
the R. S. N. Co. and bhe I. G. N. & Ry. Co. insbibubed in the Court of the 
said Munsif, mainly on the ground bhab the plaintiffs dealt in li.nglisn 
cloth and were thus acting against bhe oauee of the country. 

TheHonhleDr.RashBehary Qhose, for bhe pebibione^ referred bo a 
Qorrespondenoe bhab passed between Messrs. Ijeslie & Hinds and bhe 
Hon'ble Mr, J. T. Woodroffe, late Advocate-General (1)._ 


•Civil Rule No. 3442 of 1907. 

( 1 ) (1908) 7 O. W N. (Notes) XOV. 
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1907 [318] [Macleak, G. J. Are you nob coming boo soon here ?] 

Fkb, 17. Tbe High Couib has very wide powers : In re Stddeshwar Boral (1); 

and can inberfere ab any stage of the proceedings. 

The Senior Government Pleader (Bo6tt Bam Charan Miirc^t lor the 
SB 0 . 317 , Grown. The Jadge bad aubbonby to make an enquiry under s. 13 of the 

Legal Fraobibioners Aob. No charge has actually been framed yet ; this 
application is, bherefore, premature. 

LeMesurier v. Wajid Hoasain (2) explains ol. (/) of s, 13 which is 
general in its terms. It would really be a great obstacle in the adminis¬ 
tration of law if the High Couib interfered ab this stage of the case. 

MaCIjEAN, O. J. This is an application under section 15 of the 
Oharter Act (24 & 25 Vict., 0. 104). 

The petitioner is a 6rsb grade pleader practising in the Courts of 
Bhola, in the district of Backergunge. 

The plaintili in a certain suit which was proposed to be instituted in 
the Munsif's 2nd Court of Bhola, wished to engage him as his pleader. 
The petitioner, for reasons which he gave, declined to act as such. The 
suit was insbibubed : the offer was renewed, and again declined by the 
petitioner. 

On an application bo the Disfariot Judge of Backergunge bo transfer 
the suit, the latter directed the Munsif to take a statement from the 
petitioner as to the rea<^ons for bis refusal to act in the case. This was 
done: but the District Judge required fuller reasons to be given, and a 
further statement was taken from the petitioner on the 25th September, 
1907. He gave his reasons, which were apparently based upon political 
grounds. The petitioner was then called upon to shew cause, on the lOth 
December last, why his conduct in refusing to accept the brief in the above 
case should not be reported to this Court as unprofessional conduct with¬ 
in the meaning of section 13 of the Legal Practitioners Aob (XVlll of 
1879). He now applies to have these proceedings set aside. Section 13 
authorises this Court to “suspend or dismiss any Pleader or Mukbtar 
. . . who [319] is guilty ol fraudulent or grossly improper conduct in 

the discharge of bis professional duty, . ... or for any other reason 

able oaube." 

The charge against the petitioner is that he was guilty of professional 
misconduct within the meaning ot the section. The proceedings appear 
to me to have been very irregular. The petitioner was within his rights 
in declining to accept the brief, if he did not wish to do bo. It is not 
suggested that there is any rule or professional etiquette amongst the 
vakil Bar which required the petitioner to accept the brief. Nor do I 
understand under what procedure he was subjected to the somewhat 
stiingent examination which he had to undergo. He was not bound 
to give his reasons. It is Idle to say, the case falls within section 13. 
The only objeotion taken against the Hula is that it is premature, and 
that the petitioner ought to have waited bo see the result of the applica¬ 
tion against him. I do not take this view : I think he was entitled to 
come at onoe. The proceedings were entirely mistaken, and the Bale is 

made absolute. 

CoZK J. conourred. 

Buie absolute* 



(1) 11899) 4 0. W. N. 89. 
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BBAWAI* SaBU V. BAIJNATB PBBTAB NaBAIN SlBGH. 

[lltib Deoembeti 1907.] 

Guardian and toard—Bond bp quardian^Liabilitp of minor^Bond keeping alive debt 
tncitrred for ntcetsariet, loi^n binds minor's estate —Personal liability of mtnor — 
Ltmiiation, 


86 0. 820=12 
o ff. N.aie 

=3 H. L I. 
160=7 a L. 
J 3ia. 


The general proposition tbat a •guardian of a minor cannot bind his ward 
personally by a eimple oontaob debt, by a oonveoant or by any pcomise to pay 
money or damages, is sabjeot to the modidoation that the promise will not 
bind the minor anleas it has been made merely to keep alive a debt for which 
the ward's property was,liable. 

Indur Chunder Singh v. Radhakithore Ohote (1), Subramania Ayyar v. 
Arumti^a Chetty (2) referred to. 

Where the promise is to pay money which has been expanded for necessaries, 
the estate of the minor may be liable not on the promise bat because the 
money has been supplied. 

iSundararoja Ayyangar v. Pattanathusami Tevar (3) referred to. 

It is establisbed law that a guardian cannot bind his ward's estate except by 
a document purporting to bind it. 

Maharana Shri Banmalsingji v. Vadilal Vakhatchand (4) followed. 

When a third person enters into dealings with the guardian of a minor, 
and advances money for necessaries lor the minor or for the benedt of the 
estate, and takes a bond for the debt from the guardian, the responsibility rests 
on him to take care that the bond is so drawn as to render the estate of the 
minor liable in law for the debt. 


[Appr : 37 Mad. 98; Dist : 23 I. O. 877=19 O. ti. J. 292 ; 8 Pat. L. J. 78 ; Ref : 66 
1. 0. 214=6 Pat L*. J. 239 ; 48 Gal. 341=24 G. W. N. 949=61 i. 0. 26 ; Fol ; 
67 1. C. 985=36 G. L J. 620 3 


Second Appbad by the plaintiffs, Bbawal Sabu and others. 

The plaintiffs, Bhawal Saha and his two sons, brought a suit 
to recover money due on a bond, said to have been executed in his favour 
by defendant No. 9, Musammat Raghubansi Koer. [321J on behalf of her 
minor son Baijaatb Pertab Narain Singh, the defendant No. 1. The bond 
was a registered one and was executed on the 24th March 1901. The 
plaintiffs alleged tbat this bond only renewed a previous bond of the 24th 
August 1894. 

Defendant No. 1 came of age on the 29th May 1901, and was the 
only defendant who contested the suit. The mam contentions of the 
defendant was tbat the claim was false, that there was no necessity for 
the loan and he was not liable for the debt, and, lastly* that the claim 
was barred by limitation. 

The Subordinate Judge decreed the suit. The District Judge, rever¬ 
sed the decision of the Subordinate Judge. 

The Honble Dr, Bashbehari Ghoes and Babu Shyamaprasanna Ma~ 
Mumdar^ for the appellants. __ 


• Appeal from Appellate Decree, No. 369 of 1906, agaiaat the decree of B. P. Chap- 
Distfiot Judge cf Mosufiarpur^ d*t6d Jaa. 1908, roveraing tho deotee of 

Nolini Nath Mttra, Subordinate Judge of that district, dated July 81, 1906> 


(1) (1892) 1. Ij. B. 19 Gal. 607; L. B. 19 
1. A. 90. 


(3l (1894) I. D. B. 17 Mad. 806. 
(4) (1894) I. tt B. 20 Bom. 6l. 


(9) (1902) I. L. B. 26 Mad. 330. 


X9T 
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Th^ Honble Mr. O'Kinealy {AdvoeaU-Oeneral) nnd Babu Lak$hmi 
Narain SingK for bhe respoodenb. 

Cur. €tdv, vult. 

Bbett and HolMWood JJ. The plainbiff appellant brought an 
aobion bo reoover a sum of money due on a bond exeoubed in bis favour 
by bbe defendanb No. 2 as mother and guardian of defendant No. 1. The 
bond was exeoobed on the 24tb Marob 1901 and renewed a previous bond 
executed on the 24bh Augusta 1394. Defendant No. 1 oame of age on the 
29bh May 1901 and tabe suit was insbitauted on bhe 1st Ootaober 1904 to 
recover the money due on tabe bond out of bhe estate of the defendant 
No. 1, or for a joint decree against both defendants. 

The Court of first instance held that bhe money due on bhe bond had 
been borrowed by defendant No. 2 as his guardian for bhe benefit of the 
estate of defendanb No. 1. and gave the plainbiff a decree for bhe amount 
claimed, to be realised out of the estate of the defendanb No. 1, at the 
same time declaring that defendant No. 1 was not personally liable for the 
debt due under the decree. 


On appeal the District Judge has reversed the judgment and 
decree of the Court of first instance and has dismissed [822] the 
plaintiff*s suit in its entirety. The Judge agreed with the Subordi¬ 
nate Judge in holding that the bond in suit was duly executed by 
the defendanb No. 2 for consideration and that it was valid and genuine. 
He also held that it was executed by defendant No. 2 in her capacity as 
guardian and on behalf of defendant No. 1, who was at the time of its 
execution a minor. He dismissed the suit, however, disagreeing with the 
Subordinate Judge on the following grounds :—He held that as it is settled 
law that a guardian oannob bind a minor by a personal covenant therefore 
the suit on the contract musta fail, and in support of this view relied on 
several rulings which he mentions in his judgment. He further held 
that though the plaintiffs might have succeeded in a suit upon the ground 
of necessaries supplied, or benefits rendered there was no evidence, except 
as to the sum of 1,000, that any portion of bhe moneys was borrowed 
by defendant No. 2 for either of these purposes, and that as regards the 
sum of Rs. 1,000 which was borrowed on the registered bond of the 246h 
August 1894 the olaim was barred by limitation as the guardian defen¬ 
dant No. 2 had not done any act within three or six years from the date 
of that bond to extend the period of limitation so as to bind bhe defen¬ 


dant No. 1. 

The plaintiffs have appealed. 

In support of bhe appeal it has been argued that the authorities on 
which bbe Disbriob Judge has relied do nob go so far as bo support the 
general proposition which he appears bo lay down that under no olroam- 
sbances whatever can a guardian bind a minor’s estate by a oontraoi 
entered into on his behalf. The learned pleader for the appellant ^ints 
out that in the plaint no relief was. sought against the defendant No. 4 
personally but only against his estate, and that the decree given by the 
Subordinate Judge was against bhe estate of the minor and expressly 
relieved him from personal liability. He further argued that in this coun¬ 
try where the pleadings are not artistically drawn a liberal consbruotion 
should be given to them and that they should be construed as a whole 
and not piecemeal. He contends that from the plaint, thus construed, 
the preceding paragraphs being read in connection with paragraph 8. eno 
from the written statement filed by the defendant No. 1, who alone 
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[aas] oontestied %h6 snifei ib is clear bhab bhe plainblff based his claim on 
bhe bond againsb bhe esbabe of defendanb Ko. 1 on bhe ground tihab bhe 
money due under bhe bond had been borrowed by bhe defendanb No. 2 as 
guardian of defendanb No. 1 for necessaries and for bhe benefib of bhe 
estate of the latter : and, that being so. bhe rulings relied on by bhe 
District Judge do nob support bis general conclusion that under no oir- 85 0. 820 aia 
oumstanoes could the guardian by a coebraob entered into on behalf of the 
minot bind bhe esbate of bhe latter. Dealing seriatim with the rulings 158 — 7 * 0 . L* 
referred bo by bhe District Judge he points out bhab the case of Waghela j, gsi 
Baisanji y. iifusludin (I) does nob support the conolusion. In bhe 

case of InduT Chander v. Badhakishore (2) their Lordships of the Privy 
Council did nob go further than bo say that bhe conbraot. which in bhab 
case was a lease with onerous convenanbs, could nob bind bhe minor per¬ 
sonally, and that there was no claim againsb bhe minor's esbate. In bhe 
case of MaHarana Shri Banmal Singji v. T^adiLal Vakatohand (3), the 
Judges of the Bombay High Court express, at page 70, opinions which go 
far from supporting the general proposition laid down by the District 
Judge. They say, while holding however that a minor cannot be bound 
personally by oontraobs entered into by a guardian which do nob purport 
bo charge his estate we do nob think bhab he is necessarily free from 
liability; Marlow v. Pufield (4). If bhe debts were incurred for necessa¬ 
ries he would, we believe, be bound bo pay them on bhe general principle 
embodied in section 63 of the Contract Act (IV of 1872) as his liability 
would nob probably be affected by bhe fact bhab bhe loans were advanced 
at bhe instance of the guardian ; see Juggessur v. Nilambur (5). Her oon- 
braob on his behalf might be ineffectual like one entered into by himself, 
but the liability to discharge debts incurred for necessaries would 
remain : see Walter v. BSverard (6). The necessity for them would 
determine whether he was bound bo repay them, and nob, we bbink, 
bhe reasonable belief of bhe borrower that they were for necessary 
[824] purposes.” In bhe case of Suhramania Ayyar v. Arumuga 
Chettv (7) the Judges of bhe Madras High Court held that, in a case where 
a mother of a minor had executed as his guardian a promissory note in 
respect of a debt lor which the son's share in an ancestral estate was 
liable at the time, the minor was liable on the note to the extent of his 
ancestral estate, and that the guardian had authority to acknowledge the 
liability provided it was nob barred by limitation. In bhe case of Jnna- 
pagauda v. Sangadigyapa (3), it was held by a Full Bench of b^ Bombay 
High Court bhab a guardian appointed under the Guardian and Wards Act 
(VIII of 1890) can sign an acknowledgment of liability in respect of, or 
pay part of the principal of, a debt so as to extend the period of limita¬ 
tion against the ward in accordance with sections 19 and 20 of the Limi¬ 
tation Act (XV of 1877), provided it be shown In each case that the 
guardian's act was for the protection or benefit of the minor’s property, 
and the learned Chief Justice in delivering judgment remarked (see page 
232). "It is no objection I think, to the view, that a guardian cannot 
Impose a personal liability on a ward by contract, for an acknowledgment 
under • statute Is fundamentally distinct from a fresh contract, though it 
may in some respects have similar results. ’ In Sundararaja Ayyaagar 


(1) (1867) 1. li. B. 11 Bom 
B. 14 I. A. 89. 

(3) (1893) 1. li. R. 19 Gal. 
L. B. 19 1. A. 90. 

if) (1894) I. It. B. 30 Bom. 


. 651: li- 
607, 611: 
61. 


(4) (1719) 1 P. Wma. 668. 

(6) (1866) 9 W. R. 317. 

(6) [1891] 3 Q. B. 369. 

(7) (1903) I. li. B. 36 Mad. 830. 

(5) (1901) I. li. B. 36 Bom. 331 
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V. Pattanathusami (1), ib was simply held that there was no necessity 
proved for the promissory note exeoated on behalf of a minor by his 
gnardian in favour of a vakil for past professional services. 

The learned pleader, therefore, contends that the first ground on 
which the District Judge dismissed the plaintiff's claim is not good in 
85 0.320=12 law. 

=*if* Dealing with the second ground on which the District Judge has dis- 

156=-7 0. luissed the claim of the plaintiff, the learned pleader contends that the 

whole basis of the suit on which the plaintiff sought to recover the money 
due on the bond from the estate of the plaintiff, was that the money was 
borrowed by the guardian for the minor for necessaries and for the 
benefit of the minor's estate: that this was recognized in the defence 
set up by the defendant No. 1, who alone contested the suit, in 
his written [325j statement, and was the matter in contest in the court 
of first instauoe, and the Subordinate Judge arrived at distinct findings on 
the points, and that those findings have not been displaced by the District 
Judge. The learned pleader, therefore, contends that the case should bo 
remanded to the District Judge for distinct findings on the evidence on 
the issue whether any and bow much of the money claimed under the 
bond was borrowed by the guardian for the minor for necessaries or for 
the benefit of his estate, so as to make the estate liable for the debt. 


Further, be oontends that the District Judge erred in law in bolding 
that the claim of Bs. l.OOO was barred by limitation. The due date for 
the boud of the 24th May 1894 was the 9bh May 1895, and the bond of 
the 24th March 1901 was executed within 6 years from that date, and be 
argues that there is nothing under the law to prevent a guardian from 
borrowing money on credit for a minor. Next, he contends that a guardian 
is an agent of the minor within the meaning of sections 19 and 20 of the 
Limitation Act. He points out that the decision of the Bombay and 
Madras High Courts in the oases of Annapagauda v, S'lngadigyav^^ (3) 
and of Sobhanadri v. Sriramulu '3) and the dooi^^ion of this Court in the 
case of ^^arendra Nath S itkar v. Bai Charan Haidar (4) are authority for 
the oontenlioD that a guardian can make an acknowledgment of a debt on 
behalf of a ward so as to gi7e a creditor a fresh start for the period of 
limitation if the act of the guardian be for the protection and benefit of 
the minor's property, the case of Wajibun v. Kadir Buksh (5) which lays 
down the contrary view being dissented from in those decisions and not 
having been followed. He argues that it is clear from the recitals in the 
second bond that it was executed in acknowledgment of the previous debt' 
to save the minor's estate from loss by litigation or sale, and therefore that 
it bound the minor's estate. 

The learned pleader has also argued that under the doctrine of 
subrogation tbe plaintiffs have a right to claim against the estate of 
the minor any indemnity which tbe guardian could [326] claim against 
it, and in support of this oonteotion he relies on the case of Bridge 7. 
Madden (6) and Raybould v. Turner (7). 

For tbe respondent, the learned counsel has argued that tbe view 
taken by the District Judge is correct so far as the personal liability of 
the minor is concerned. He does not dispute that the guardian could 

(1) (1R94) I. Ii. R. 17 Mad. BOB. 

(S) (1901) 1. Ii. B. 2B Bom. 231. 

(8) (1898) I. Ii. B. 17 Mad. 831. 

(4) (1902) 1. Ii. B. 99 OaL 647. 


(5> (1886) I. Hi.R.'lSOal. 993. 

(6) (1904) 1. Ij. B 81 Oal. 1084. 

(7) [1900} 1 Oh. 199. 
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bind the estate of the minor for a debt inourred for neoessaries or for its 
beneht, or that the guardian eould oreate a etatutory liability binding on 
the ward by acknowledgment of a debt oontraoted for neoessaries supplied 
for the benefit of the ward's estate : sea Mohori Bib*ie v. DharmodtM 
Qhose (l). But he contends that, in the present suiti before the estate, of 
the minor can be held to be liable for any portion of the debt claimed, it 
mast be found, (•) that the money was borrowed for the supply of neoes- 
flaries for the infant or for the benefit of his estate, and (ti) that it was 
borrowed within the period of limitation. He argues that the District 
Judge has found that the plaintiffs have failed to prove that any part of 
the Bs. 1,000. borrowed on the bond of the 24th August 1894, was taken 
for neoessaries supplied to the minor, that under the provisions of Arts. 6l 
and 120 of the Limitation Aot, the liability was barred before the exeou- 
tion of the second bond and at the time when the suit was instituted. He 
points out that the second bond was executed on the 24th March 1901. 
two months only before the minor attained ma]ority on the 29th May 
1901. He contends that the statement made in the recitals of the bonds 
cannot bind the minor in the absence of evidence altundCt and that a bond 
which extended the period of limitation by which it was agreed to pay in¬ 
terest at 13} per cent, on unpaid interest could not be regarded as one exe¬ 
cuted for the interest of the minor. Further, he argues that under the bond 
itself it was not intended to bind any one but the defendant No. 2, that the 
frame of the plaint supports that view, there being no allegation in it that 
the debt was inourred for neoessaries, and that the bond does not purport 
to oreate any charge on the estate of the ward or to provide that the debt 
was payable out of the estate. The guardian cannot bind his ward's 
estate except by a document purporting to bind it, and be argues t827] 
that the law as to powers of guardians Is correctly laid down by Trevel¬ 
yan In his edition of the Law Relating to Minors (page 199, 3rd Hdition). 

He contends that in this case the plaintiff cannot olaim the right of 
subrogation as the whole foundation on which the right could be based is 
wanting. He refers to the case of Sirioklafid v. Symonsi'^) as laying 
down the ciroumsbanoes under which such a right could' be claimed, and 
points out that the doctrine as thus laid down was explained by this Court 
in the case of In the matter of Shar(2C3). and was followed in the case of 
Bridge v. Uadden[^) on which the pleader for the appellants relies. In 
the present ease it would have to be proved that the guardian was entitled 
to indemnity against the estate of the infant lor the whole of the brans- 

actions of her guardianship. 

In determining the present appeal, we have to decide not merely 
what was the intention of the plaintiff in bringing the suit, but also whe¬ 
ther on the suit as framed, and on the bond which forms the basis of the 
suit, the plaintiffs are in law entitled to relief against the estate of defend¬ 
ant No 1. In dealing with the pleadings we have no doubt to follow the 
rule laid down by their Lordships of the Privy Council in the case of 
Indur Chunder Singh v. Badhakishore Ghose{C>) that while a liberal con¬ 
struction should be given bo pleadings so as to give effect to the meaning 
to be collected from the whole tenour they ought to be expressed with 
suflRoient definiteness to enable the opposite party to understand the case 
he is called on to meet. Applying that rule we think that the argument 
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(2) (1884) Cb.'D. 24 6. 

(3) (1901) 1. L. B. 28 Cal. 674. 
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advanced by bhe learned pleader for bhe appellant is sound, that in faot 
the fluib was intended to be a suit bo recover the sum due under bhe 
bond from bhe estate of defendant No. 1, on the ground that bhe 
debt recoverable under bhe bond had been incurred by bhe defendant 
No. % as mother and guardian of defendant No. 1, for necessaries and 
for the benefit of bhe estate. This seems bo us bo be clear from para- 
grah 8 of the plaint read with the preceding paragraph, and from bhe 
nature of bhe relief claimed. Moreover, it seems bo us also clear tS^^j 
from bhe written statement filed by defendant No. 1 that be folly 
understood that such was bhe nature of the case which he had to meet. 
The judgment of the Judge of the Court of first instance leaves no doubt 
that the main contest before him was whether the debt covered by the 
bond was incurred by the guardian for necessaries supplied bo the minor 
or for the benefit of bis estate. The learned District Judge has agreed 
with the Judge of the Court of first instance in holding that the bonds 
were actually signed by the mother in her capacity as guardian and on 
behalf of the minor, but he is of opinion that the suit on the bond must 
fail because the guardian could not bind her ward by a personal oovenanb. 

The learned pleader for the appellant is no doubt correct in bis 
argument that if the amount claimed by the plaintiff be found bo be a 
debb incurred for necessaries for which bhe esbabe of bhe minor would be 
liable, bhe Disbriot Judge erred in bhe broad conclusion at which he arriv* 
ed that the suit must ba dismissed simply because a guardian cannot 
bind his ward by a personal oovenanb. The rulings relied by bhe District 
Judge lay down that a guardian cannot bind his ward personally by a 
simple contract debt, by a covenant, or by any promise to pay money or 
damages, but this broad proposition is subject to the modification bfaab 
the promise will not bind the minor unless it has been made merely to 
keep alive a debt for which the ward*s property was liable : Subramania 
Ayyar v. Arumuga Chetty (1). Where the promise is bo pay money which 
has been expended for necessaries bhe estate of bhe minor may be liable 
nob on bhe promise bub because bhe money has been supplied : Sundara- 
taja Ayyangar v. Pattanathusami Tevar (2); and Act IX of 1872 sec¬ 
tion 68. 

In bhe present case, therefore, bhe learned pleader is right in contend¬ 
ing that if bhe Disbriot Judge bad held that the debb claimed was one in¬ 
curred for necessaries, and if we should hold that as it was a debb which 
was recoverable out of the estate of bhe minor, it would be necessary for 
the Judge to come bo distinct findings how much of the debb was incurred 
jqi* Qooessaries or for the benefit of the estate of bhe minor. 

[829] The most important point in bhe case then remains for our 
dohermination and that is whether under the first bond of the 24bh August 
1894 and under bhe later bond of the 24th March 1901, which in fact re¬ 
newed the former bond, the guardian bound bhe esbabe of the ward. It is 
established law that a gnardian cannot bind his ward’s estate except by a 
document purporting to bind it, Maharana Shri BanmaUingji v. VadiM 
Vdkhatohand (3), and we have to decide whether these two bonds purport 
to bind the estate of the minor. The bonds have been translated and 
placed before us. It is true that at the head of each bond the mother 
defendant No. 2 is described as the mother, guardian, and next friend of 
defendant No. 1. but in neither of the two bonds is it distinctly stated, or 

(1) (1902) I. Ij. B. 26 Mad. 880. (8) (1894) I. L. B. 20 Bom. 61. 

(2) (1894) I. Ij. -B. IT^Maa, 806. 
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are vjords used from which id could be possible to draw only the one igo7 
Inference that the debts were incurred for the benefit of the estate of the Dbo^I. 

the minor. So far as the sum of Bs, 1.000 is oonoerned. which no doubt 
is said to have been borrowed under argent necessity for looking after the oiVin. 

case brought by Toj Narain Singh, there is no distinct recital that the - 

estate of the minor was in such a state as to be in need of the money. It 83 a 320=18 

is merely stated that the executrix was personally under the necessity of 

borrowing the money. The promise bo repay the money m each bond is q* 

a personal promise, and there is nothing in either of the bonds to indicate 892. 

that in the event of her failure the estate of the minor would be liable, or 

that by the bond she purported to bind the minor’s estate. It is not open 

to us in this case to go beyond the terms of ihe bonds themselves for the 

purpose of construing them. In these oiroumstanoes, we are unable to 

hold that the bond on which the present suit is brought purported to bind 

the estate of the minor so as to entitle the plaintiff to relief against that 

estate. In our opinion, when a third person enters into dealings with the 

guardian of a minor, and advances money for necessaries for the minor or 

for the benefit of the estate and takes a bond for the debt from the 

guardian, the responsibility rests on him to take care that the bond is so 

drawn as to render the estate of the minor in law liable for the debt. In 

the present case the plaintiffs have failed bo bake this necessary precaution 

and their suit to reoovar the [330] money due on the bond must fail on 

the ground that the berms of the bond failed to disclose that it purported 

to bind the estate of the minor. 

The claim on the bond failing, the District Judge is right in holding 
that the plaintiffs are barred by limitation from recovering otherwise the 
snms, if any, which they may have paid to the guardian for necessaries or 

for the benefit of tbe minor's estate. 

On these grounds, we are of opinion that the appeal fails and mast bo 

dismissed with costs. 

dtsmissed. 


85 0 831 (=85 I. A. 73=7 0. L J. 139=12,0. W. N. 2i9=10^Bt>m •L. R. 68—18 

M. L. J. 43=8 M. L. T. 181). 
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Pramada Nath Boy w. Bamani Kanxa Boy.* 

[6bh, 7th November and 11th December, 1907.] 

[On appeal from the High Court at Fort William in Bengal,] 

Co-aharera—Right of one eo-shater to aue for the whole rent defendanta ^*3 «- 

sharers who refuse to join in the auit as platntt/fs—Rtght Jo bring whole 
aale^Agreement to pay rent to co-sharers separately, effect of—Bengal Tenancy 

Act {yill of 1886) SS. 65. 169, 188. 

By the express terms of the Baogal Tenancy Aot .(VIII of 1895) in the event 
of rent being unpaid, the owners of the ^emiadari interest are entitled by suit 
under that Aot to bring a patni to sale wuh the oonaequenoes pceeoribed by the 
Aot And it is a general rule—a rule not derived from the Bengal Tenancy Aot 
but*from the general prinoiples of legal pcooedute—that a 

Sharers refuse to )oin him as plaintifls oan bring tbom into the suit as defen¬ 
dants and sue for the whole rent of the tenure. 

Section 188 of the Aot does not preclude such a suit; the filing of a suit not 
being a thing which tbe landlord is. un der i be Aot r eq uired or autbor ized^ 

' • Present : Lord bobebtb, lord Collins, and sir Arthur Wilson. 
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do.*' but an application to the Oouit against an alleged grievance, which the 
plaintiS is entitled to submit, not by reason of any provision in the Tenancy 
Act, but under the general law. 

AUhough an agreement, expressly proved or implied by the conduct of the 
parties, for the pavment of rent to oc-sharer landlords separately, may esta¬ 
blish the right to eue separately for the shares ol rent receivable by the sepa¬ 
rate share-bolders, yet such an agreement merely aflects the right to sue sepa¬ 
rately for rent and in no other respect modifies the terms of the holding. The 
right, therefore, to bring the tenure to sale for arrears of rent remains intact, 
and also the right of one OD-sharer to sue making his oo-sharers defendants 
when they tefase to join as plaintiffs. 

tDias. 4 I. G. 20=18 0. W. N- 793; Dist: 38 Cal. 270; Ref. lO 0. L. J. 463=8 I. 0 389; 
3 I. 0. 306=14 G W. N. 836=11 C. Ij. 3. 66; 14 O. W. N. 852=11 Q ti. J. 140= 
B I. 0. 189; 10 G. It. J. 517; 36 Cal. 765; 10 I. O. 891=14 0. li. J. 873; 20 0.L. .J. 
205=27 1. 0. 22; 37 Gal. 449; 49 I. G. 785=1919 Pat. 49 (P.B.) ; 62 I. O. 47; 4 
P. Ii. J. 500; 68 I. 0. 626=3 P. Ii. T. 439; 72 I. 0. 722=36 0. Ii. J. 984«27 0. 
W. N. 372; Bel. 20 1. C 329; Fol. 36 Cal. 744; 12 C. W. N 835; 64 I. 0. 691= 
35 0. Ij. J. 80: 76 I O. 577.] 

AppeaIi from a judgment] and decree (June 3rd 1904) whioh affirmed 
a judgment and decree (December 17th 1900) of the Court of the Subor¬ 
dinate Judge of Rajshahye. 

The plaintiff was the appellant to his Majesty in Council. 

The principal question involved in this appeal was, whether 
the appellant as one of the oo-sbarers in the zemindari interest in 
[332] an estate known as Dihi Haloti was entitled to sue for the whole 
rent due from the patnidars of the said estate making his oo-sbarers in 
the zemindari interest parties to the suit as defendants. 

In the year 1837 one Raja Bam Chandra was the sole owner of a 
separate 8 anna share in Dihi Haloti. On 23rd April 1837 he made a 
patni settlement of bis S-anna share with one Abbott on a yearly rental 
of Rs. 6,349-6-10, In due course both the zemindari and the patni 
interests changed hands. In the year 1900 the zemindari interest was held 
as follows i—the appellant six annas, respondents 14 and 15 one anna, 
respondents 3, 3 and lb one anna. The patni interest was held by the 
remaining respondents, and also by respondent l6 by purchase. 

The patnidars paid to the respondent zemindars nearly the whole of 
the proportion of the rent they were entitled to. They paid no rentiat all 
to the appellant. He gave notice to the other zemindars asking them to 
join him in a suit for the arrears of rent due, and on their failure to do so 
he instituted, on 17th April 1900, the suit out of whioh the present appeal 
arose, making all the patnidars, and the oo-sharer zemindars defendants. 

The plaint after setting out the facts above mentioned claimed a 
decree for the whole rent on the patni amounting to over Rs. 37,000: and 
in the alternative for the amount due to his own share of the estate. 

The only defence which is now material was as follows :—** As the 
respective predecessors of the plaintiff and of the pro forma ■ defendants 
brought separate suits for arrears of rent, and obtained decrees on account 
of their respective shares, and also amicably realized the same by sepa¬ 
rately granting dakbilas in respect of the patni described in the plaint, 
the suit for arrears of rent brought by the plaintiff in its present form 
cannot proceed." 

The only material issue ou this appeal was—** Is the plaintiff who 
has hitherto received the rents in proportion to his share competent to 
bring a suit for the whole rent which is due to all the share-holders r 
which was a portion of the first issue. 
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On bhis is^ue bhe holding of bhe Subordinabe Jodga was as follows :— 1907 

** It appeals from the deoreea pat ia evideaoe by the defendants that the ooUeotion NOV 6« 7. 
of the plaintiff's share is separata. This separated oollaotion therefore gives DBO. 11* 

rise to the presamption that by some arrangement which has been consented to by 
the oo-sharers and the tenants, separate payment of a pacbioular share of the rent has FBiVT 
hitherto been made to the plaintiff. That being so, so long as the arrangement OOUNOlLi.. 


oontinaes. the plaintiff is not competent to sue for the whole rent, even though the 
oo-abatera ate made parties to the suit. It is nob the plaintiff's case that the 38 0. 331=35 
arrangement has been put an end to by the consent of all the parlies who 1. A* 78=7 0. 
originally concurred in it. Until this ia done, the plaintiff is not entitled to bring a b. ^189-^12 
suit for the whole rent.” N. 249 

A decree was aooordlngly made in favour of bha plaintiff for his share ^ 66 =ia'M. 
of the arrears of rent due. L. J. 48=3 * 

An appeal by the plaintiff bo the High Courfa was heard by Ghosb M. L. T. 181. 
and Gbidt JJ. who differred in opinion bbe former supporting the daoree 
of the Subordinate Judge» and the latter being of opinion that ib oughb to 
be reversed. The material portions of the judgments were as follows:— 

GHOSE J. The question which demands our consideration is whether, so long 
as the arrangement consented to by all the parties concerned as to separate payment 
of rent in respect of the shares of the different oo-shaces continues, and is not put 
an end to, ia it competent to the plaintiff to bring a suit for recovery of the whole 
rent doe upon the patni, when the other oo<sharera and the tenants object to 
such a suit ? 

**Ab bearing upon this question, the learned vakils have called our attention to 
several oases in this Court. These oases, as 1 understand them, establish the follow- 
Ing propositions, that when the tenant contracts to pay rent jointly to the several 
oO'Sharer land'lords, one of the land'lords cannot demand from the tenant his share 
of the tent separately, unless an arrangement to that effect has bean come to, and that 
in such a case the proper remedy is to bring a suit tor the entire rent making the 
other oO'Sharera party defendants, if they refuse to join in the suit, (2) that when an 
arrangement for separate payment of rent to the several oo-sbarois in reepeot of their 
respective shares have been come to, it is competent to any of the oo-ebarers to sue 
to recover hia share of the rent, (S) that such an arrangement does not put an end to 
the original lease ol the tenure, and that it does not entitle one of the oO'Sharecs to 
sue for enhancement of the rent of the tenure or bring a suit for kabuliyat on enhano* 
ed rent without joining the other oo-sharera as party defendants. But in no case 
that 1 know of, has it been decided, that even when an arrangement for separate 
collection of rent has been come to, one of the oo-sbarers may. in spite of the refusals 
ol the other oo-sharers to join in the suit, maintain a suit for recovery ol the whole 
rent due upon the tenure, if be only makes those oo sbareca party defendants. 

**it there was no such arrangement as was come to between the parties oon> 
osrned in this case, the plaintiff m>ght have brought a suit for recovery of the 
entire rent due upon the tenure, making the other oo-sbarers defendants, such a 
suit being regarded as a suit on behalf of the whole body of oo-sbaceES. But the 
t38t3 question is, would the same rule apply when such an arrangement has been 
come to, and, under it, for several years together the oo-Bbaiera had been receiving 
or recovering by suits, their respective shares of the rent separately ? Is it competent 
to one of the oo-shazeta to ignore that arrangement, and sue for recovery of the 
entire rent, in spite of the refusal of the other oo'sharers to join in the suit ? 

** It will be remembered that some of the defendants say that the share of the 
rent due to one of the oo-sbarers has been paid up. Whether that oo sharer aooepts 
this plea or not, we do not know. But it ia obvious that in oases of this kind, jf such 
A plea is raised, it would neosssitaie an eaquiry as between the teoant defendant and 
thg co-sharer defendants, whether the rent said to have boon paid bas really been paid; 
and supposing it bo found upon enquiry that the rent due to the other oo-sharets bas 
been paid, the decree that should have to bo made in the suit would really be a decree 
for tbe plaintiff's share of the rent. Suoh a deoteo could hardly be regarded as a decree 
in respect of the rent due upon the whole tenure. 

After leferriDg to the oases of Pyari Mohun Bos& v. Kedar Nath Roy 
(1) and Jiban Krishna Roy v. Brojo Lai Sen C2)» and distinguishing tbe 


il) (1899) 1. L. B. 26 Oal. 409. 

(2) (190B) 1. D. B. BO Cal. BbO . Ii. B. BO 


1. A. 81. 



1907 

NOV. 6, 7. 

Dbo. 11 . 

PBIVT 

OOUNOII4 

SB 0. 331=39 
I. A. 73=7 a. 
h.i 139=12 

G. V. M. 219 
=10 Bom. L. 
R. 66=18 M. 

li. J 13=3 

H. L. T. 181. 


Cal. 835 


IHDIAR Biafl dotTB^ iaCOBIB 



former as being no anfiboriby upon bho quesbion arising in bhe presenb case 
beoanse bhe arrangemenb oome bo bebween bhe parties here did nob exist in 
bhati aase. and bhe'iabber as being no anfahoriby for bhe broad proposition 
bhab whatever might have been bhe arrangement oome bo bebween the 
parties a suit for recovery of the whole rent may be maintained by one 
of Tihe oO'Sharers if only bhe obher oo-sharers are made parties defend¬ 
ants," bhe judgment continued. 


" Bub it is said that tbd arraDgemest between tbe parlies as to separate payment 
and reception o£ rents is only as to tbe method in whioh the rent is to be paid, and 
does not afieob the rights and liabilities of tbe patties as arising oat of the lease which 
still remains joint, and that therefore any of the oo-shacers is entitled to sae for the 
entire rent making the other oo-sharers party defendants if they refuse to join in the 
suit. No doubt the original lease has not been put an end to by the arrangement 
that was oome to between the patties as to separate payment of rent; and it the oo* 
sharers agree they might jointly maintain a suit for recovery of the whole rent. But 
it will be observed that the contract to pay one entire rent to the oo* 
sharers has been so far modified that the oo-sharers are entitled to demand 
and recover their respective shares of the rent, and the tenants are likewiBe 
entitled to pay their rent separately to the oo-ahaiets in proportion to their 
respective shares. And so long as that arrangement subsists and has not 
been put an end to (as tbe plaintifi himself maintains in the plaint; it would not» 
C33d] I think, be competent to one of the oo-ahareta to ignore and to practically annul 
that arrangement and sue to recover the whole rent. Such a course if allowed might 
lead to dififioulties and injustice. In this connection, 1 may refer to the observation 
of Qarth, C. J. in the oass of Quni Mohomed v. Moran (1) decided by a Full Benoh of 
this Court. Beferring to an arrangement like that whioh was oome to between tbe 
parties in this case, he observed as follows i^'Suoh arrangements are by no means 
unusual, and they may be evidenced either by direct proof, or by usage from whioh 
their existence may be presumed. But in either case, they are perfectly oonsistent 
with the oontinuanoe of the original lease of the entire tenure; and the same consent 
of all the patties by which the arrangement was originally created, may at any time 
put an end to it. So long as it continues, however, it has been constantly held in this 
Court, and must be considered now as well established law, that each oo-sbaret may 
bring a separate suit against the tenant for his share of the rent But in tbe absence 
of such an arrangement it is equally clear that no such suit can be maintained. 

" It has however been said that the exact terms of the arrangement come to 
between tbe parties do not appear in this record, and that it cannot be said that ^ 
agreeing to the arrangement as found by the Court below the oO’Sharers oonsenM 
to forego their statutory rights to hold the tenure liable for the whole rent- No 
doubt they did not mean to abandon suoh statutory rights, and as already statM, 
if they agree, they might bring a joint suit for the entire rent, and 
recovered a decree might bring the putni to sale under tbe Bengal Tenancy Act, 
but 1 am not prepared to say that any one of the co-sharers after each an arrange* 
meet as was some to between the parties in this case, and which still subsist, oan, 
notwithstanding the refusal of the other oo-sbarets to join in it, maintain snob a 
suit; nor oan 1 think it oan rightly be held that tbs failure 8n the part of the ^***^°* 
to pay the rent due to any of the oo-sharers entitles the latter to proceed upon tM 
original lease, and sue for recovery of the entire rent with a view to bring to sale the 
whole tenure. 


The question was discussed in the course of the argument before us whether a 
suit brought by one of the co-sharers for recovery of the entire rent, the other oo- 
sharers being made party defendants, is a suit under the Bengal Tenancy Act. 1* 
been held in certain oases that a decree obtained by one of tbe several oo-sbatets foe * 
share of the rent is not a decree under the Bengal Tenancy Act, and that pxoceemngs 
ill execution thereof oan only be taken in accordance with tbe provisions of the 
of Civil Procedure, and that in execution of suoh a decree the whole tenure 
sold: see Frem Chand Nuskur y. Mohshoda (2), Jugobundhu Pattuck y. ja>du 
Aikueht (3) and Durga Charon Mandal v. Kali Prasanna Sarkar (4;. And *n ^ 
case of Beni Madhub Roy v. Jaod Ali Sircar (6) decided by a Full Benoh of tni 
Court where the question was raised whether, if in execution of a decree obtameu 


<1) (1878) I. D. R. 4 Cab 96. 

(2) (1887) I. ti. B. 14 Oal. 201. 
(3; (1687) 1. li. B. 16 Oal. 47. 


(4) (1899) I. Ij. B. 26 Oal. 727. 
(6) (1690) 1. L. a 17 Oal. 890. 
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by • fcaoiional ao«8haver for arrears of rent ia respect of hie ehare. the tenure 1007 
or boldms is attaohed, euoh an attaobment ia an attaohment contemplated by kot. 6, 7. 
[336] eeotion 170 of the Bengal Tenancy Act, so ae to prohibit a claim being prefer- dBO. 11. 

red by a third party under section 278 of the Code of Civil Procedure. And it was held- 

that the attachment was not an attaohment as contemplated by the said section 170. FbiVY 

In delivering the judgment'of the Court, Fetheram, G J. among other matters, observed OOUNOID. 

as follows ‘In our opinion the answer to that question must be answered in the 

negative. Section 170 of the Bengal Tenancy Act gives oertaip privileges to persons 35 c. 331:^38 

who have taken proceedings under that Act for the purpose of recovering their rents, a. 73*7 0. 

and section 188 says that where several persons are joint landlords and when anything 189=12 

under this Act is authorized to be done, they must all join in doing it. That shows, (j, W. 219 

In our opinion, that where landlords are seeking to take the benefit of this Act, they Bom. L. 

must act in concert, and where one of several oo-ahareca in a zemindan thinks fit to gesslB M. 

pursue his remedies to recover bis share of the lent, be must pursue them under the 43=8 

ordinary law of the country and independently of the Bengal Tenancy Act.’ And in L. T. 161. 

the Case of Pyari Mohan Bote v. Kedar Nath Roy <1) upon which so much rehanoe 

was placed by the learned vakil for the appellant, this Court left open lor deoision the 

qtiGStioQe wlxotbot b^viog reg&td to tbe proviBioQS of Bootioxk 188 of the Sdugal 

Tenancy Act, the suit by one of the oo-sharers could proceed. It may, perhaps, be 

gathered from these oases, that where a suit for rent is brought by the whole body 

of landlords, but not otherwise—it is a suit under the Bengal Tenanoy Act, and 

if a decree in such a suit is obtained, the entire tenure or holding, as the case 

may be, may be sold. But it is not necessary to express any opinion upon this 

question in this case. It is sufficient to say here that, all the oo-sbarers do not 

‘all join * or ‘ act in concert' with one another, but that one of the oo-sharers, 

in spite of the arrangement as to separate payment of rent, and in spite of the 

opposition of, at least, some of the other oo-sharers. insists upon a decree being made 

for the entire rent with a view to bring the whole tenure to sale. Such a decree 

cannot, 1 think, be made." 

GEIdT, j. The object of the appellant in suing for the entire rent and making 
hie oo-sharers defendants is to obtain a decree that will enable him to bring to sale 
the tenure itself. The Subordinate Judge has, however, found that under an arrange¬ 
ment between tenants and landlords, the tenants for acme nine years before suit have 
been paying rent to the landlords in proportion to the latter’s share in the property, 
and ha has accordingly held that as the arrangement etill eubsiets the plaintiff is 
unable to obtain a decree of the nature which he seeks, and that all be can get is a 
decree for his own separate share of the rent, a decree which will enable him to 
bring to sale only the right* title and interest of the judgment-debtor and not the 
tenure itself. 


** The Bengal Tenanoy Act by section 65 makes the rent a first charge on the 
tenure, and by chapter XIV provides a method by which the landlords after obtain¬ 
ing a decree for the rent can bring the tenure itself to sale in satisfaction of their 

deeree. . .x. ^ 

This Court, however, has in numerous oases held that in order to bring the tenure 

itself to sale all the landlords roust be patties to the suit, and that the rent sued 
[387] for must bo rent due In respect of the entire tenure and not in respect of a por¬ 
tion due to any paitioular shareholder. Both these conditions have been fulfilled m 
the present case, and it is conceded that if there had been no such arrangement as 
that to which I have referred the plaintiff would have been entitled to the decree 
sought for. The question thus arises whether that arrangement precludes the plain¬ 
tiff from obtaining the relief for which he sues , , « . a- i. 

"We have no evidence of the terms of the arrangement, and the SubordiDate 
Jndge has inferred its existence from the fact that the oo-sharer landlords have 
obtained decrees for their own separate shares of the rent I will assume that the 
inference is well founded and that an arrangatnent of the kind found by the Subordi¬ 
nate Judge exists, but I am unable to hold that the arrangement amouats to more 
than this—that the tenants have agreed to pay separately to the various landlords 
the fractions of the rent proportioned to their respeoave interests in the property, 
and that the landlords have agreed to accept thereat paid in this manner The 
arrangement is one as to the method of payment only. and. to “y “ 
not affect, as to any other matter, the rights and liabilities arising out of the 
under which the tenants hold. The integrity of the tenure is not im¬ 
paired ; the landlords are still joint landlords ; and, if they ate oompat 

join as plaintiffs in suing for the rent of the entire putnp. It would seem to 

( 1 ) (1899) 1. Ij. R. 26 Cal 409. 
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lollow on tha authority of the aeoision in Pyari Mohan Boie v. Kedar Nath 
Roy (1), that if some of their members refuse to join in bringing a suit foe tha 
rent due in reapaot of the entire tenure the others oan bring the suit on condition 
of making them parties : To hold otherwise would, it seems to me, destroy the 
Integrity of the tenure without creating separate tenure in respect of eaoh- 
oo-8harer landlord : and tha result would be that each individual oo-sharet landlord 
would lose the right conferred by law of bolding the tenure itself as security for the 
rent. It is no doubt competent for any one to contract himself out of the rights 
conferred by law, unless that course is expressly forbidden; but in such oases the 
contract must be clear and deSnite, and the parties must know and understand its 
terms. Can it be said that in agreeing to receive separately thi amount of rent pro¬ 
portioned to their respective shares the landlords consented to forego the statutory 
right of holding the tenure as security for the rent, a right which each individual 
landlord is entitled to enforce by suing for the entire rent due, provided that he adds 
as parties to his suit, those oo-sbaters who refuse to join in bringing the suit ? 8aoh 
a result, it appears to me, was not in contemplation of the parties nor is it a con¬ 
sequence in any way implied or involved in the arrangement. 

“ A further consideration which brings me to the same conclusion is this that# 
when one of the patties breaks an arrangement like this which modifies a prior written 
contract, any of the other parties should be at liberty on the occasion of each breach 
of the arrangement to revert to their rights under tbe original oontraot. The tenants 
who agreed to pay to the plaintifi separately bis share of the rent have broken their 
agreement. As the consideration for the agreement fails, tbe plaintiff, in my opinion, 
should have tbe option, on any such occasion, of enforcing his rights undec the 
kabuliatt and that option should not be denied to him, because on 'previous occa¬ 
sions be has failed to exercise it. 

C338] “ It is suggested that if the above view be adopted, a difficulty would be 
felt in a case like the following Suppose that three landlords A, B and 0. are in the 
habit of collecting their rents separately, and that tbe tenant has paid B and 0 theii 
shares of the rent. When A sues the tenant for arrears of rent, how oonld it be said 
that the arrears were due in respect of the whole tenure : they would be due only in 
respect of A’s share. It appears to me that there is no real difficulty about the matter 
and that it makes no difierenoe whether A, B and O have been collecting rent 
jointly or separately ? If the teoant has paid B and 0 their shares of the rent, then 
whether A has been in the habit of collecting his share of the rent separately or not, 
the arrear may be regarded in one light as the amount due in respect of A's share, 
and in aDother light it may be regarded as the amount due in respect of ths whole 
tenure after deducting the amounts- paid to B and 0. The difficulty, if there be a 
difficulty, is one of words only and not of substance. 

** Additional support is lent to the view which I take by a ooneideretion of the 
reasons which have led to the rule that before a tenure oan be sold for arrears of rent, 
all parties must be joined in a suit for those arrears. Those reasons have been indi¬ 
cated by their Xjotdships of the Privj Council in Jiban Krithna Roy v. Btojo Xrfl-I 
Sen (3) where they say :—** The provisions of the Bent Law were devised for thepto- 
“ teotion of all parties interested in tbe tenure, and they would be defeated if fractional 
** oo-sbaiera were allowed to evade them by the method adopted in this oase.** That 
was a case under tbe former Bent Law, Bengal Act YIIl of 1869, but the remarks 
are equally applicable to tbe procedure prevailing under the Bengal Tenancy Act. A 
joint landord who has obtained a decree for rent without making bis oo-sharers parties 
oan bring to sale not the tenure or bolding, but only tbe right, title and interest of 1^ 
judgment-debtor. It would be unjast that the rights of his oo-sbarers eboold M 
affected by proceedings to which they are no parties. But there is no injustice >n 
selling tbe tenure itself in satisfaction of the charge for rent, when the oo-sbarers arc 
made patties to tbe proceedings for tbe realization of arrears due in respeot of the 
whole tenure, because tbe oo sharers are thus furnished with an opportunity of assert¬ 
ing their own rights and protecting their own interests. That opportunity has 
afforded in tbe present suit to the oo-sharer landlords and they have no ground of 
complaint if the plaintiff on bis part is afforded the remedy allowed to him by law of 
treating the holding as security for the rent. 

“ The view of the Subordinate Judge is that till all the landlords join in 
a suit lor rent, no suoh decree as the plaintiff seeks oan be passed. Not only istnis 


(1) (1899) I. Ii. B. 26 Oal. 409. 

(1) (1903) I. L. B. 80 Oal. 850; Ij. B. 80 


I. A. 81. 
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Afl it ADDaazi to ms oppoaed to the deoUiou in Pyari Mdhwn Boas v. Kadar Nath 

j;;- '.“is M.“s" “ .‘sa- 

S;^p«t%ouaa":t 'Z^lxZtr te aSeTo “euYoraa the n«hb. oonio„ed ou him by law. ol 

hoiam^heleaa.^^^^^^^ I am o. opinion that th. B—a. {|i| 

JadKate wrong in not gi.ioe the plaintiB a daotea for the tent as due in reapeot ol the L. ^ 189-12 
entim Wta and tha‘t !he appeal should be decreed with costs in both Courts" ?: “L 

The two Indeed differing in opinion, hha ease was referred «°aer ® 8 o. «. 66 =« M. 
tion 375 of the Civil Procedure Code to BrHtt J. who after setting out ^ j. 43 3 

the facts of the ease and referring to the contentions of the parties and M. L. T. 161. 

the authorities cited in support of them, said as to the ® P 

port of the appeal that as the defendants sot no the agreement as a hw to 

the plaintiff's obtaining the relief he sought, the 

proving what the agreement was. and i>bat by it the plaintiff agree! to 
relinquish any of the rights wbioh he bad under the original lease. 

‘‘Taking flMt the qnestion of onna it has been oonteudad 

and in my opinion rightly, that an agreement ie evidenced as muoh bv ao w *. .^a 
verbal or doeatnentary evldenoe. Xn the nlaint itself the agreement le a » 

and the plaintiff olaima under it to be entitled to recover separately his fractional 
share of the rent When the agreement was admitted no bardon lav on i.x.^s» 

dants of proving it. It i* also admitted that the landlords and +enants by tneie 
own acts have admitted the existence of this agreement since 1891 by . . .. 

and payment of fractional shares of the rent. Bat it has been argue 
receipt of his fractional share of the rent by the plaintiff does not * 4 .-«n«.a 

qnishment of the right wbioh there was under the original lease to bring 
to sale in satisfaction of a decree for arrears of rent, and it is urged 
dants were bound to prove that there was an agreement bv which the plainti ^ mj,*, 

ed to relinquish that right- In my opinion the oonfention cannot be susbainea 
agreement was entered into for the mutual oonvenienoe of the landlords ■» a » 

and all parties to that agreement are bound bv its legal oonsequenoes The 
are precluded from obiecting to suits, being brought aeoaratelv hv the i,:- 

sharers for recovery of their fractional shares of the rants and the plaint' an 
oO'Sharer having benefited by being able to sue separately for their ren ■ mus 
equally to be bound by wbat this flourt has held to be the oonaequeooe o 
agreement, and what are their rights and disabilities in snob a suit T »»s -or»f 

held that in such a suit, brought by a oo-sharer for his fractional share o , . J 
he is not entitled to make his sba^’e of the rent a charge oa the tenure, ’J”. . 

entitled to sell the tenure in satisfaction of a decree obtained f'^t his share o , ^ * 

It is not necessary for the defendants to prove in this case that the plain u a ' 

that which was the necessary legal oonsequeno-*. so far as he * _j. 5 on 

agreement. Farther there appears in this case to be no ground for the gg 
that the agreement was personal or limited in time. 

“ The next contention that the agreement was voidable after 
failed to pav his share of the rent to the p’aintiff is in my orinico J hioding on 

The agreement was completed and was not raerslv exsoatory. and it wa 
[840] ihe parties from the time it was made. The failure rf the -oHoa to 

fractional share of the rent to the plaintiff gave to the plaintiff vi^idable on 


aoono VkJ VLIV W lA i * iO ti U I •-* v • 

tbe failure of the tenant to pav the fraotionat sh'iT-e of th6 retit 
the plaintiff to avoid the outni lease 

“The argument which is based on the provislona of J h^oi? to have a 

Tenancy Act has no application to this case, unless th® ^ making hia oo- 

right, in spite ol the agreement, to being a suit for the full rent by masing m 

sharer landlords parties to the suit- 


(1) (1899) T D. Ii;26 Cal. 409. 
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** Tho hardship wbioh has bsea pointed out may exist, bat the question is whe¬ 
ther it is not. as the learned oleader tor the respondent oontends, one of the dia> 
advanta|;;6s inoidental to ioint ownership. So lon^ as the oo-sharer landlords 
and the .tenant do not aeree that the fraotionat rents for their shams be paid 
senarately to the diderent oo'Sharer landlords, the whole body of landlords laboae 
onder the disad^antaere thst they must all join in a suit to reoover the rent from 
the tenant, and the tenant has the advantage of not being harassed by numerous 
suits. After an agreement has been oome to. the landlords hare the advantage of 
being able to recover their fraotional shares of the tent separately, and the tenant 
submits to the consequent disadvantage of the risk of harassment from several 
suits. In exeoution of a deoree obtained by all the landlords in a joint suit the 
tenure oan be sold. In exeoution of a deoree obtained by a fraotional oo-sherer for 
his share of the rent, only the right, title, and interest, of the tenant oan be sold. 
These are some of the advantages and disadvantages arising out of joint ownership 
and the contention baaed on the ground of hardship has not in my opinion any force. 
The oontention that section IBS of the Bengal Tenancy Aot does not apply to the 
right which the landlords had all along to sell the tenure for arrears has no foroe in 
the face of the series of deoisiona of this Oourt and seems to be based on a miaoonoep- 
tion. 

** The misoonoeptioD appears to arise out of the assumption that the plaintiff as a 
fraotional oo-sharer landlord has the full rights of the whole body of landlords, and 
amongst them the right to make the rent a oharse on the tenure and soil the tenure 
ID satisfaotion of a deoree for reo'^verv of the rent. Individually the plaintifl oannot 
enforce suoh a right, though the whole body of landlords oollootivelT oan. It oan 
hardly, therefore, be argued tbat the plaintifl has been deprived of a right which be* 
longed to bim individually. 

“ We oome lastly to t.be important question in the oase which may be stated as 
follows:—The agreement having been made between the whole body of landlords, and 
the tenant and acted on for the last 10 years and more, is it now open to the plaintiff 
to avoid that agreement without the oonseot of ihis oo>sbarer landlords, or can he 
allow that agreement to oontinno and vet, in spite of its existenoe, bring a suit for 
the full rents of the tenure, by making bis oo-sharer landlords parties to the suit, 
so as to entitle him in satiflfaotiou of a deoree obtained in that suit to bring 
the tenure itself to sale? In my opinion tbat question must be answered in 
th« negative. The agreement was one made between the body of landlords on one 
CSdfl side and the tenant on the other, and one out of the several persons oontraot- 
ing on the one side oannot alone cancel or avoid the agreement. The agreement mb 
only be resoinded by the oontraoting parties, that is^ to say the whole body •“* 
landlords who jointly form one of the parties on one side and the tenant on the pthsr, 
and one of the landlords without tbe oonseot of the rest is not entitled to msoim 
H ardship may result to tbe plaintiff from this oiroumatanoe, but on the 
hardship and inoonvenienoe would result to the rest of the landlords and to the 
tenants if at any time any one of their number were able to annul tbe agteemen 
It is not suggested that the plaintiff entered into the agreement without full 
ledge of its effects and until that agreement is legally rescinded he is bound by it. ix 
the other oo-sharers refuse to reoind the agreement it is open to the plaintiff to a 
such legal steps as ho may be advised to avoid its oonsequenoea. 

“ Tbe mere failure of the tenants to pay the plaintifl his share of the rent wooW 
not itself entitle him alone or even jointly with his oo-sharers, to resoind the agro^ 
ment. Tbe general rule is that the refusal or omission of one of the oontraoting 
parties to do something which the oontraot binds him to do, will not entitle tne 
other party to rsBoiod +he oont-aot unless the acts and oondnot of the party wno 
makes d^fauU show an intention to abandon and wholly to refuse^petfocmanoe or ms 
pa*-t of the contract. In this oase it hai not been proved that the tenant bad an 

intention to abandon the ag'esment. 

“ For tbe above reasons. T aarse with Mr. Justioe Gboie in holding *bat the vi^ 
taken bv the Subordinate Judge is right aud that his ju^g nsatj and deotae should oe 
confirmed.. The appeal will therefore be dismissed with costa. 

On this appeal, 

J. B. Atkin K. C, and VeGruyther, for the appellant, oontended thafi 
under the oironmsfianoes of the case he was entitled to sue for the 
rent due on the tenure, and that the suit bad been properly framed. The 
arrangement»for'the ccllection of rent separately by m the oo-sharer land- 


210 



PRAMADA NAlH ROT V. BAMIMI KANTA B07 


86 CaL 343 




lords ^as no bar bo the sbabutory right of tha appallanb bo sue in suoh a 
manner as would enable him bo bring bhe tenure itself bo sale for arrears of 
rent: and there was no agreemene proved whion deprived him of bae ordi¬ 
nary right which he had under the lease bo bring a suit to recover bhe lull 
rent of the tenure making suoh of his oo*sbarers defendants as refused to 
join in the suit as piamtihs, or alleoted the rights he had under the 
Bengal Tenancy Act fVXil of iS8o;. The ;Oaly conditions necessary to 
support the right to bring the tenure to sale were, that ail the oo-sharer 
landlords mu^t be parties to the suit, and the rent sued for must be rent 
due in respect of the whole tenure ; and both tno^e conditions exiesed wion 
regard bo the present suit, which, it was submitted, was therefore 
maintainable. Katerenoe was made to Gum Mahomed v. Moran\,X ); 
Bengal Act Vlll of lb69 sections 22, 29 and 64; Jtban Krishna Hoy v. 
Brojo Lai iSenl2); Bengal Tenancy Act, sections 65, 159, 161 and 162 ; 
Bengal Aot VII ot 1868, section 11 ; and Act ^1 of 1859, sections 6, 10 
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and 13. 

O. W. Arathoont for bbe respondents, contended that for the reasons 
given in the judgments of Mr. Jnstioe Ghose and Mr. Justice Brett, there 
being an arrangement for separate ooiieotion of rent, no suit for the whole 
of bhe rent or the tenure could be maintained ; and one co-sharer landlord 
oould not sue alone and make defendants tne others who refused to join as 
plaintids. The only decree that could be given in the present suit was 
one for the appellant’s own share of the rent, and that had rightly been 
given by the bubordinale Judge and affirmed by the High Court. Refer* 
enoe was made to the Bengal Tenancy Aot, sections 65 and 188 ; Bhe^kh 
Natmuddtn v. Brsmanta GnoiseK ^}; Hajnarain M^iter v. Ekadast ; 

Beni Madnub Boy v. Jaod a\% Biroarl,dj ; and Qopal Ohunder Gas v. 
Umesh ^aratn Ohowdhryi^h 


Atkin K* C. replied. 

The judgment of tneir Lordships was delivered by 

SiB Akxhur WliiSON. This appeal raises a question upon the con¬ 
struction and eheot of the Bengal Tenancy Act, a short question, bub one 
which may be of considerable importance wberover tbat Act applies. 

The facts of bhe case are not in dispute, end are simple. In the year 
1837 the then owner of the zemindan interest in an S-auna share in Dihi 
Haloti created a putni tenure in those 8 auuas in favour of one Abbott, 
at a rent reserved. The zemmdari and tbe putni interesbB both under* 
went subsequent devolutions, and at the time, which is now material, bhe 
present plaintih C&ppeilant) held 6 annas of the zemmdari interest, respon¬ 
dents 14 and i5 L^^3J held 1 anna, and respondents 2, 3 and 16 one 
anna. The putai interest was held by the remaining respondents, and 
also by respondent 16. Tbe last mentioned, thereloro, was interested 
both in the zemmdari and id bhe putni. The putni rent ieli into arrear so 
far as tbe share which should have come to the appellant was concerned. 

The appellant thereupon brought the present suit on the 17th April 
1900 in the Court of the bubordinate Juoge of Rajsbahye. He made the 
putnidars delendants, and he joined as oo*Qeieadants his oo*oharers in the 
zemmdari on bhe ground that they refused to join him as plalntitls. The 
suit was framed as one under the Bengal Tenancy Aot to recover bhe 

ID Ubiaj 1. Li. R. 4 Cal. 96. U) (1699; I. Lt. U. 97 Cal. 479, 488. 

12> il903; 1. U. R. 80 Cal. D. li 80 l6) (lb90J 1. Xj. H. 17 'Cal. 890. 

1. A. 6X. (6^ (1690) 1. ti. B. 17 Cal. 695, 697. 

(8) (I90i) 6 C. W. N. 124, 
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whole rent) of the tenure, and for that purpose to bring to sale the tenure 
itself. But the plaint asked in the alternative for a decree for the plain¬ 
tiff's share of the rent. 

The Subordinate Judge refused to make a decree under the Bengal 
Tenancy Act for the whole putni rent, and gave a decree only for the 
plaintiff's share of the rent. On appeal, the case came before two Judges 
of the High Court, Goose and Gaidb JJ., who differed in opinion, Ghose J. 
holding that the view of the Subordinate Judge was correct,. Geidt J, 
being of the contrary opinion. In consequence of this difference the case 
was referred to a third Judge, Brett J., who agreed with Ghose J., with 
the result that the appeal was dismissed. Against that decision the present 
appeal has been brought, and it lies upon their Bordships to determine 
which of the views taken by the learned Judges ought to prevail. 

Section 65 of the Bengal Tenancy Act enacts that:— 

**Where a tenant ia a permanent tenure>holder . .be shall not be 

liable to ejeotment for arrears ot rent, but bis tenure or holding shall be liable to sale 
in exeoution of a decree for the tent thereof, and the rent shall be a first charge 
thereon." 

Section 159 and the following sections, provide the means and pro¬ 
cedure for so bringing the tenure to sale, and for the cancellation of 
incumbrances thereupon. The only other section which it is necessary to 
refer to is section 188, which says that:— 

"Where two or more persons are joint landlords, anything which the landlord is 
under this Act required ot authorised to do must be done either by both or all those 
persoDS acting together, or by an agent authorized to act on behalf of both or all of 
them." 

[844] By the express terms of the Bengal Tenancy Act, in the event 
of rent being unpaid, the owners of the zemindari interest are entitled, by 
suit under that Act, to bring a putni to sale, with the consequences pre¬ 
scribed by the Act. And it is a general rule—a rule not derived from the 
Bengal Tenancy Act, but from quite another branch of law, namely, the 
general principles of legal procedure—that a sharer, whose oo-sharers 
refuse to join him as plaintiffs, can bring them into the auit as defendants, 
and sue for the whole rent of the tenure. This must apparently be the 
law applicable to the present case, unless there be something to exclude 
the case from the operation of these general rules. 

For the purpose of this exclusion, what was relied on was this : it was 
said that, by express or implied agreement between the zemindara and the 
patnidars, the shares in the putni rent of the several zemindars, were to bo 
paid, and so far as they were paid at all, were, in fact, paid separately ; and 
it was contended that that agreement, on the one hand, entitled the separate 
zemindars to sue for their separate shares, and to bring to sale the 
title, and interest of the putnidars, but, on the other band, either precluded 
the zemindars altogether from obtaining a decree under the Bengal 
Tenancy Act for the rent as a whole, or at any rate prevented one of the 
zemindars from doing so by making his co-sharers defendants. 

This was the contention which prevailed with the Subordinate Judge 
and with two out of the three Judges in the High Oourb. 

The evidence of the alleged agreement consisted of certain decrees, 
which seemed to show that the shares of the rent had been from time to 
time separately recovered. It has long been held in Bengal that agree* 
ment, either expressly proved or implied by the conduct of the parties, 
may establish the right to sue separately for the shares of rent reoeivftow 
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by bha separate share-holders ; and their Ijordships have no inolination to 
question that course of rulings. 

But it has been equally clearly laid down in Bengal that such an 

arrangemenbi expressed or implied, merely atfeots the right to sue sepa- ___ 

rateiy for rent, and in no other respect modides the terms of the holding ; , c 30 UNoiii. 
and their Lordships think that this is clearly a sound view of the law. —- 

And it appears to their Lordships to be [845] sufficient grouudi 
which to decide this appeal, for it follows, from the propositions referred ^ ^ 189=12 
to, that the right to bring the tenure to sale for arrears of rant remains N. a 49 

intact, and also the right of one sharer to sue, making his oO'Sharets =10 Bom. L. 
defendants when they will not Join as plaintitfs. j ^ J " 43=8 

It only remains to notice section 188 cited above. It was suggested ^ * 4 ,“ T. 18f. 
in argument that this section precludes a suit under the Act, for the aggre¬ 
gate rent of the tenure, unless all those entitled to share in the rent join 

as plaintiffs. Their Lordships are not Impressed by this argument. The 

dling of a suit is not a thing which the landlord is, under the Act, requir¬ 
ed or authorised to do. It is an application bo the Court for relief against 
an alleged grievance, which the plaintiff Is entitled to sumbit, not by rea¬ 
son of any provision of the Tenancy Act, but under the general law. 

Their Lordships will humbly advise His Majesty that this appeal 
should be allowed, that the decrees of both Courts in India should bo 
discharged, and that instead thereof it ought to be declared that the appel¬ 
lant is competent to bring a suit, under the Bengal Tenancy Act, for the 
whole rent due in respect of the property in suit, that the case ought to 
be remitted to the High Court to take the necessary steps for the disposal 
thereof on the footing of the above declaration, and that the respondents 
who defended the appeal to the High Court ought to pay the costs thereof, 
and that the oosns in the Court of the Subordinate Judge ought to be 
dealt with by that Judge on the above footing. 

The respondents who defended this appeal will pay the costs of it. 

Appeal allowed. 

Solicitors for bha appellant: Downer & John$07i. 

Solicitors for the Moitra respondents and for Bamani Kanta Boy: T. 

L, Wilson & Co. 
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[346] APPELLATE CIVIL. 

Before Sir Francis W. Maclean, K.C.I.E., Chief Justice, and 

Mr. Justice Coxe. 

Banwabi MokundaDeb V. Bidhd Sdndar Thakur.* 

[22nd January, 1908.] 

Chauhidari cJiakran lands-^Resumption by Government’-Suit for pooseasion—Village 
Chauhidari Act (Bengal Act VI 0 /1670), a. blSpeci/ic perjormance oj ccntracC, 

suit for. 

Where eome of the puinidara and the dur-putnidar brought a suit, making 
the lemaining putnidar a defendant, to recover possession of chaliran lands 
found to be a part of the puinti— 

Beld, that this was not an action for speoieo performance of coQtraot, but for 
possession of chakran lands i ncluded in tbe putni. __ 

• Appeal from Appellate Decree, No. 497 of 1906. against the decree of Bepin 
Behaty Chatterjee, Subordinate Judge of Murebidabad, dated Deo. 2, 1905, oonucming 
|be decree of Aautosh Banerjec, Muneif of Kandi, dated May 17,^1904. 
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Ranjii Singh v. Radha Charan CJujndra (1) disseiited from. 

Kazi Newaz Khoda v. Ram Jadu Dey (3) and Hari liwrain Hoaumdar v, 
Mukund Lai Mrmdai (8; referred to. 

CFoJ : 18 I. 0. 239 ; 33 I. C. 693 ; Ref : 13 C.Ii.J. 102^8 I. 0. 766=16 O.W.N. 6 : 37 
Cal. 67.3 

SEOOixD AppeaIj by Kumar Banwari Mukunda Dab, defendantt No. 2, 

On the 2ad Baisakii 12 iO Coorrespouding lio iitih April 1823). 
Kumar Bauwan Lai Babadur and two obbdrs, the predaoessors of defend¬ 
ants Nos. 1 and 2, granted a of Mauza Kundal by a paita, bo 

Gaursundar Tbakur, cue oommon anoestor of the plaintitis and tbe pro 
jorma defendant. Plaintitfs Nos. 1 to 8 bad an ona-third share in the 
putm taluk, plaintiil No. 9 another third and defendant No. 3 the remain¬ 
ing third. Defendant No. 3 let out bis share in the tenure to plaintiff 
No. 10 in dur putni. This plaintiff No. 10 was the same person as 
plaintiff No. 3. By a deed, plaintiffs Nos. 1 to 8 dedioated their 
one-third share to Tbakur Giridhar Jiu and oonstibubed themselves his 
[347] skebaits. The lands in suit wbioh ate situated within the mauza 
Kundal and were formerly held as chaukidari ohakran lands, were resumed 
by Government and settled with the zemindar defendants Nos. 1 and 2, 
subjeot to the provisions of s. 51 of the Village Chaukidari Aob, at an 
annual jama of Bs. 37-4. This suit was insbitated by the plaintiffs to 
recover khas possession of the resumed chaukidari ohakran lands on pay¬ 
ment .to the zemindars of the jama ffsed by the Government. 

Defendant No. 2 alone oontes&ed the suit. 

Both the Courts below deoreed the suit. 

The Honhle Dr. Bash Behary Qhoss {Bahu Kheitra Mohan Sen with 
him), for the appellant. The suit ought to be looked upon as one for 
speciffo performauee of oontraot, and, therefore, the suit as framed is not 
maintainable. All the putmdars mueb be made oo-plaintiffs. The cfur- 
putnidar oannot sue with the putnidars : Banjit Singh v. Badha Oharan 
Chandra (D. In form this is a suit for ejectment ; Safiur Bahman V. 
Maharamunnessa Btbi U). 

Babu Nilamadhab Bose [Baba Htmendra Nath Sen with him), for 
the respondents. This is not a suit for spootffo pertotmanoe of a oontraot. 
This is a suit for recovery of possession. The putni is a oonoluded oon- 
traot. Bampini J. who was one of the judges deciding the oase, Banjit 
Stngh V. Eadha Charan Chandra (1). expressed his views differently in 
previous oases— Kazi Newaz Khoda v. Bam Jadu Dey (.51 and Hari Narain 
Mozumdar v. Muknnd Lai Mandat ^6). Probably the attention of the 
learned Judge was not called ou this point to his former decisions. Under 
s. 41 of Begulation VIII of 1793, chaukidari chakran lands were made 
part of malguzar lands : Joykisheyi Mookerjee v. Uolleotor of East Burd- 
wan (7). Ail the parties are before the Court either as plaintiffs or defen¬ 
dants, and the Court can transfer defendant No. 3 from the oabegory of 
defendants bo that of plaintiffs. 

Dr. Ghose, in reply. The attention of the learned Judges who 
decided the case of Banjit Singh v. Badha Charan Chandra U) CS48J 
was called to the previous decisions, as would appear from a report of 
the arguments. Court can only transfer a defendant to be a plaintiff 

with his consent* No such attempt was, however, made in this oase. 

___ ___ _ _ _ _ 

{6) (1906J 1. Ij. B. Si Gal. 109, 111, US. 

(6) (1900) 4. Q. W. N. 814, 8i6, 817. 

(7) (1864) 10 Moo. 1. A. 16, 41. 

2U 


(1) (1S07) 1. L. E. 34 Cal. 564. 

(2) (1906) 1. L. B. 84 Cal. 109. 

(3) (1900) 4 0. W. N. 814. 

(4) (1897) 1. D. B. 34 0»1. 832. 


Tl] BANWABl lAtJKUNDA DBB D. BIDHU aOt^DAR THAKCR 85 Qal 849 

MacIjEAN, C. J, The only poiuli argued on this appeal is whether the 
plaintiffs are entitled to recover jadgment having regard to the frame of 
the suit. It appears under a patta dated 1823, that the then zemindar 
granted to the predeoessors-in^title of the plaintiffs a pntni giving them 
possession of a certain mauza including the chakran lands. It is clear 
upon the face of the putni patta, spooi'^lly having regard to section 41 of 
Regulation VIII of 1793, that at the time of the putni the zemindar was 
the owner of the chakran lands and that these lands are included in and 
covered by the paint. The chakran lands were subsequently transferred 
to the zemindar who took the transfer subject to the provisions of section 
• 1 of the Village Cbaukidari Act (VI, B. G.) of 1870, and the plaintiffs 
now bring the present suit to recover possession of these chakran lands. 
Plaintiffs Nos. 1 to 8 are entitled to an one-third share undnr the putni ; 
plaintiff No. 9 to another third : and defendant No. 3 to the remaining 
third, and he, it appears, let out bis interest in dur-putni to plaintiff 
No. 10 who is the same person as plaintiff No. 3. So that, we have 
before the Court all the per'^ons who are interested In the putni and all 
the persons who are entitled to claim possession of the lands in question, 
as against the zemindar : in other words, every body interested in the 
putni is before the Court, either as plaintiff or as defendant, the suit being 
one for possession of the chakran land's. Then it is said that this is not 
a snit for possession but is a suit for speoido performance of a contract, 
and being a suit for speoiGo performance of a contract, the suit 
cannot successfully prevail, unless all the parties to the contract 
who seek to have it speoiGoally performed are co-plaintiffs. The 
answer to that appears to be two-fold. I do not think this is an action 
for speoiGo performance of a contract This is an action for possession 
of the chakran lands which were included in the putni to which I have 
[849] referred. There is no agreement to grant a putni of these lands 
when they were transferred to the zemindar of which it is necessary to 
obtain a decree for spooiGo performance. The putni is a concluded 
conbraob, and there is no agreement of which speoiGo performance can now 
properly be granted. There is, no doubt, autborifev for the opposite view 
in the case of Ranjit Singh v. Radha Charan Chandra 111 But, with 
great respect, I do not assent to the view exprc'^srd in that judgment 
which seems to mo to be inconsistent with the previous judgment of one 
of the learned Judges who was a party to the later decision, n-^mely in the 
case of Kazi Ntwaz Khoda v. Bam Jadu Dey (2), and also in tho case of 
3ari Narain Mozumdar v. Mukund Lai Mundal (3), The two decisions 
I have just mentioned appear to me bo be inconsistent with the view 
taken in the oa«e reported in Ranjit Singh v. Radha Charan (1), T do 
not notice they were referred to in the judgment in that ca'^e If th mi it 
is a suit merely for possession under the contract contained in ti n putntt 
I think the suit is properly framed : and, apreoing with both C'^urb , I 
think the plaintiffs are entitled to judgment. 

As regards the other two point's, the point as to whether the idol 
ought to have been made a party and the question wbat rent should be 
paid for the resumed lande, as no argument has beon addressed to us on 
those points, and they have bean abandoned, I need say nobbing about 
tlietu. 

The appeal fails and must be dismissed wi'h costs. 

CoxE, J. I agree. Appeal dismissed. 

(1) (1907) I. T^. B. «4 Cal. t64. (a) (I' OO) 4 W. ^3. f-M. 

(9) (190C) I. B. 84 Cal. 109. 
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85 0. 850 (=12 a. W. N. 608=7 Or. L. J. 401.) 

[850] CRIMINAL REVISION. 

Before Mr, Justice Bampini and Mr. Jusiioe Sharfuddin, 

Paebati Ohaean Roy v. Sajjad Ahmad Chowdhurt.* 

[29bh January, 1908.] 

Jurisdiction—BevietO’—CtiminaX Procedure Code (Aet V of 1898) is. 116, 869. 

A Magistrate has no Sarisdiotion to review a final order passed by himsell 

under s.l45 of the Orimloal Frooedure Code. 

[Pol. 16 nr. I,. J. 684=80 I. G. 196; Ref. 69 I. C. 177=1921 Pat. 167=92 Or. L. J' 

481.3 

The pefaifaioners were bha second parky in a proceeding under s. 145 
of bhe Criminal Procedure Code. On bhe I9bh December, 1907 bhe case 
yitks called on and heard ex-parte before bhe Sr.b-divisional Officer ot 
Jangipur. The Magisbraka book bbe evidence of one witness and passed 
an order under s. 145 of bhe Code in favour of the petitioners. Sub¬ 
sequently, on bhe 21sb Deoea:iberi bhe first party applied for a review which 
was allowed on bhe 3rd January 1908, and bhe Magistrate directed both 
parties to put in fresh written sbabemenbs on bha lObh January. Agaiasb 
this order the petitioners obtained the present Rule. 

Mr. P. L. Boy (Babu Anilendra Nath Boy Ohowdhry with him), for 
bhe petitioners. The order of the Magistrate reviewing bis previous deci¬ 
sion is without jurisdiction. Section 369 of the Criminal Procedure Coda 
prevents a Court, other than the High Court, when it has signed its judg¬ 
ment. from altering or reviewing the same. 

Babu Dasharathi Sanyal (Babu Abani Bkushan Mookerjee with him), 
for the opposite-party. An order under fl. 145 of bhe Criminal Procedure 
Code is not a " judgment" within the meaning of s. 369. A Ooutt has 
inherent power to review its own orders. 

[851] Rampini and Sharpoddin, JJ. This is a Rule calling upon 
the District Magistrate of Murshidabad and also upon the opposite party 
to show cause why the order of the Deputy Magistrate of Jangipur, dated 
bbe 3rd January last, should not be set aside. 

The order purports to bo one under section 145 of the Criminal 
Procedure Code. The'facts are these. On the 19bh December last, the 
same Magietrafce passed an order under section 145 of the Criminal Pro¬ 
cedure Code directing that the second patty should remain in possession 
of the disputed land until evicted in due course of law. But he after* 
wards discovered that this order bad been passed ex partCt and accordingly 
proceeded, as he says, to review it. He considered himself entitled to 
do CO, bpoauso, ho says. ** It appears that an order under section 146 
of bbe Criminal Procedure Code is not a * indgment * within the meaning 
of section 369 of the Criminal Procedure Code, and so I hold that it can 
be reviewed." He than goes on to say:—" I, therefore, review the 
oasfc» and direct both parties to pub in fresh written statements on the 
lOhh-Janaury 1908. In the meantime the Receiver will retain possession. 
This order is to be communicated to the Receiver and the polioe by 
special messenger to-day." 

Now, it has been contended before us that this order is entirely 
without jurisdiotion because the Deputy Magistrate, having on the 18^° 

• Criminal Bevision No. 30 of 1908 against tho order of A, Islam, Sub-divisional 
Magistrate of Jangipur, dated Deo.. 19, 1907. 
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December 1907 previously deolared tjha seoond parby in possession, had 
no right to review his order. We consider that this contention must 
prevail. There is no authority for holding that a Magistrate can review 
a final order passed by himself under seotion 145 of the Criminal Proce¬ 
dure Code. 

The pleader for the opposite party has not been able to show us any 35 a W0al2 
direct authority for such a proposition as this. He calls attention to j, 

certain oases decided by this Court in its civil revisional jurisdiction, and * 

contends that every Court has inherent power to review its own orders. 

It is unnecessary for us to consider this question. All we need say is 
that, so far as wa are able to see, a Criminal Court has no right or autho¬ 
rity to review final orders passed by it under seotion 145 of the Criminal 
Procedure Code. 

[362] Wo, therefore, consider that the order of the 3rd January 
last is entirely without jurisdiction, and we set it aside, making this 
Buie absolute. 

Buie absolute. 


1908 

Jan. 39. 

Obi Ml NAXi 
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[883] APPEIjIjATB CIVIL. 

Before Mr. Justice Stephen and Mr. Justice Mukerjee. 

Shibo Batjt V . Baban Baut.* 

[14th January, 1908,] 

R6B judicaifi^Oivil Procedure Code {Act XIV of 1882), $. 13-—Oomp0tcticy of Court to 
try the previouB and the subsequent suit—Concurrent jurisdiction. 

Under the present Oode of Oivil Frooedare. in order to establish the plea of 
res-judicata, it has to be ehowo that the Ooart of oonourrent jarisdiotion whioh 
decided the focmer suit was aCouct of jorisdiotion oompetent to try the subse* 
quent suit. 

Toponidhee Dhirj Gir Oosain v. Sreepathy Sahanee (l) distinguished. 

B sold a certain property to Cl A brought a suit against B, C and others, in 
the Court of the Munsif, for recovery of possession of property sooonveyed, and 
to have the hobala granted by B to his vendee set aside: tho suit was decreed 
in favour of A on the ground that B bad no share in the disputed land and that 
no relationship existed between A and D. 

In a subsequent suit brought by B in the Court of the Subordinate Judge, for 
a declaration of his title to an eight-anna share in a certain property, a portion 
of which was covered by the aforesaid &o6aia, and for joint possession thereof 
with A. defence was that the suit was batted by res judicata, or at least it was 
so with respeob to that portion of the disputed property, whioh was the subject- 
matter of the previous litigation:-.- 

Held, that the suit was not so barred. 

Bhu'Jtoanbutti Choiodhrani v. A. H Forbes (2) distinguished. 

tRef. 10 O. Ij. J. 627; 80 All. 470 : 27 I. C. 989=28 M. U. J. 181 ; 29 C. L. J. 2S7=61 I. 
O. 127; 15 O. W. N. 1021 ; 76 I. O. 932=44 All. 712.J 

Second Appeal by the defendants, Shibo Baub and others. 

This appeal arose out of an action brought by the plaintiffs for decla¬ 
ration of their title to a oeibain property and for joint possession thereof. 
The allegation of the plaintiffs was that the lands in suit formed part of 

^A^^al from Appellate Decree. No 2f 9 of 1906. against the decree of J. J 
OfTg. District Judge of ChuUaob. dated Jon. 4, 1<JC6 confirming tbo decree of B.dhu 
BhusaD Cbakravarti, SutoidiDato Judge of Cuttack, uateu FeK i^lv. 

(1) (1880) I. Tj. R. 6jCal. 882. (2) (1900) I- D. P. 26 Cal. 78. 
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the anoesijral holding of one Paramananda Kaufi, who lefh threo sons, Nital, 
Hari and Arftina ; thab Hari separated from the resb of the family, and bhe 
[384] remaining bwo-bhirds share was managed by Shiva, defendant No. 1, 
son of Nitai as kdrta of bhe joint family; and that plaintiff No. 1 was the 
grandson of Arjtinai and as suoh was entitled to an eight-anna share of the 
properties held by Shiva. 

The defendants pleaded that Pavamananda had only one son, Nitai; 
that he was not joint with Arjana or the plaintiffs; and, so far as oertain 
portion of the properties was eonoerned, that the suit was barred by re$ 
judicata. 

It appeared that a few years ago when plaintiffs sold some of their 
lands to one Gobind Mangraj, defendant No. 1, Shiva brought a suit in 
the Court of the Munsif at Kendrapara against bhe vendor and vendee to 
set aside the kohala and recover possession of the conveyed properties. In 
that suit one of the issues was, whether bhe present plaintiffs bad any 
right of interest in the land claimed. The Muusif of Kendrapara found 
that the plaintiffs had no right of intevesb in the lands claimed, and also 
found that no relationship existed between the plaintiffs and the first 
defendant in the suit. The said decision was confirmed, on appeal, by the 
High Court. It was contended that the aforesaid judgment of the Munsif 
of Kendrapara operated as res judicata. 

The Court of first instance overruled the objection of the defendants, 
and decreed the plaintiffs’ suit. On appeal, the learned District Judge, 
having held that the judgment of the Munsif of Kendrapara would not 
operate as res judicata in the present suit as the Munsif had no jurisdic¬ 
tion to try the present suit, affirmed the decision of the first Court. 
Against this decision the defendants appealed bo the High Court. 

Bahu iShib Chandra Palit iBab7i Nilmadhub Bose and Bahu Bam 
Chandra Mozumdar with him), for the appellants. The present suit ie 
barred by the provisions of section 13 of tbe Code of Civil Procedure, or 
at least it is so with respect to that portion of the claim which was the 
subieot-matter of the previous litigation ; see Toponidhi Dhirj Oir Qosain 
v. Sreeputty Sahanee (1) and Bhuyioanbutti Ghowdhrani v. A, H. Forbes 
(2). The latter case has been approved of in the case of Bamgopal Mazum^ 
dar V. [358] Prasunna Kamar Sanial (3). The case of Pathuma v. Sali- 
mamma (4) also supports my contention. 

Bahu Qirish Chandra Paul {Babu Lai Mohon Das with him), for 
the respondents. The issue in the former suit was different, and hence 
the principle of res judicata is not applicable. The MunSif who tried the 
former suit bad no jurisdiction to try bhe present suit. 

Bahu Shib Chandra Palit, in reply. 

Cur. adi). wilt, 

Stephen J. In this case the plaintiff sues for a declaration of his 
title to an 8 annas share in oertain property, for joint possession thereof 
with the principal defendants and for mesne profits. In the-lower Court 
the case was contested ohiefiy on questions of fact relating to the family 
genealogy and bhe history of the property in relation to the family of 
which all the parties were members, which were decided in the plaintiff’s 
favour and with which we are not concerned. A point of law was, how¬ 
ever, raised on behalf of the defendant, which has been argued before US 
on a second appeal. This is that the suit is res judicata, and it a rises as 

(1) (1880) I. li. B. 5 Oal. 882. (3) (1905) 10 O. W. N/B29. 

(2) (1900) I. L. R. 28 Cal. 78. (4) (1884) I. L. R. 8 Mad. 83. 
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follows. Some years ago bhe plainfiiff sold oerbain lands to one Gobinda 
Gbaran Mangraj; and defendant No. 1 in bhe present suit, one of the 
appellants before ns, sned in the Court of the Munsif of Kendrapara for 
recovery of possession of the property so oonveyed, and to have the kobala 
granted by the present plaintiff bo his vendee set aside. He suooeeded in 
the former claim, judgment being given in his favour on the 14th 
August 1399, on the ground that the present plaintiff had no share in the 
disputed land, and that the relationship between the plaintiff and the first 
defendant, and consequently the other defendants, found as proved in the 
present case, did not exist. This decision was affirmed on appeal bo this 
Oourt. Thera is no finding before us, as to the identity of the land 
affected by the Munsif's decree with that now in suit, or any part of it. 
The kobala granted by the plaintiff to Gobinda is, however, on the 
[866] record, and boundaries are given therein which might show that 
such lands are part of those now sued for. They appear only to be a part 
because the present suit is not within bhe jurisdiction of a llunsif, and it 
is not suggested that they are more than a part. 

« The question before us, therefore, resolves itself into two parts : first, 
can the present suit be entertained as bo so much of the land in suit as was 
the subject matter of the suit in the Munsif's Court ? Secondly, can the 
issue whether the plaintiff is related to the defendant, as alleged, be tried 
in the present suit after having been decided before the Munsif ? The 
answer of course depends primarily on section 13 of the Civil Procedure 
Code which runs so far as it is material as follows :—** No Court shall try 
any suit or issue in which the matter directly and substantially in issue 
has been directly and substantially in issue in a former suit between the 
Same parties .... litigating under the same title, in a Court of 
jurisdiction competent to try such subsequent suit or bhe suit in which 
such issue has been subsequently raised, and has been heard and finally 
determined by such Court.’* Taking the second point first, the truth of the 
genealogy was an issue before the Munsif and is an issue here : and it 
follows from bhe judgment of Hanerji, J. in Rai Charan Qhose v. Kumud 
Mohun Dull CHotodHuty (1), based on the cases there referred to and 
followed in Bam Qopal Mazumdar v. Prasunna Kumar Sanial (2), that 
what we have bo consider is the competency of the Munsif bo try the 
present suit, not that of bhe High Court by whom his decision was affirm* 
ed on appeal. This concludes the question as bhe present suit is beyond bhe 
Munsif's jurisdiction. The case of Toponidkee Dhirj Oir Oosain v. Sree- 
putty Sahanee (3) Is referred to by the lower Appellate Court but has not 
been relied on by the appellants here ; as it was decided on the Code re* 
pealed by bhe present Civil Procedure Code which alters the law on the 

subject. 

On the first point we are invited to follow the decision on Bhugwan^ 
butti Ghowdhrani v. A. H. Forbes (4) followed in the second case above 
mentioned. That case is, however, distinguishable from the present in an 
essential feature. There the plaintiff [367] sued before a Subordinate 
Judge for road and public work cesses, embankment cesses, dak cesses, 
and other matters designated as "etc.," claiming an amount which exoae J- 
ed that for which ho could sue before a Munsif. In a previous suit before 
a Munsif bhe defendant had sued for a refund of what he had paid for road 
and public-works cess, and the suit was decreed on the ground that the 
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919 


(a) (1880J 1. Ii. R. 6 Cal. 882. 
(4) (1900) 1. £i. R. 28 Cal. 78. 



1908 
JAN. 14. 

AFFBLIiATB 

Oivtu 


S5 0. 853 =7 
0. li. J. 470= 
12 0. W. N. 
859. 


8fl Cal. 388 INDIAJN HIGH OOUBS BSFOBT8 



plaiutiiff was nob liable to pay the cesses at the enhanced rate claimed. 
It was held that bhe plaintiff in the second suit could not ]oin a cause of 
aotion on which ha had been previously defeated, with new causes of 
action; and that such an aotion amounted bo an evasion of section 13. In 
the present case it was dob open to the plaintiff to divide his cause of aotion 
as he might have done in the format case. By section 43 he was compel¬ 
led ‘ to include the whole of the claim which he was entitled to make in 
respect of the cause of action.*' The land he sued bo recover was all held 
under one title acoordiog bo his ease. He might, it is true, have omitted 
the land which was bhe subject matter of the aotion before the Munsiff, and 
it may be argued that this was not land he was entitled to make a claim in 
respect of. But this argument is nob of sufficient force, to induce me to 
extend bhe principle of the decision to a case where the facts differ so 
essentialiy. The principle makes an apparent, though not a real, inroad 
on the meaning of section 13. To extend it as suggested bo this case 
would in my opinion be making the inroad a real one. The appeal is ac¬ 
cordingly dismissed with costs. 

Mookbbjbe, J. The only substantial question of law which calls 
for decision in this appeal is, whether bhe suit is barred by the principle of 

tes jud%cata. The Courts below have concurrently answered this question 
against the appellants. 

It is argued before this Court that bhe suit is barred by res judicatdi 
firsit because the question of title to the disputed property which turns 
upon the relationship of bhe parties was directly and substantially in issne 
in bhe litigation of 1899 and was then decided in favour of the present 
appellants; and seoondlVt because bhe question of title In so far as it 
affects that [3S8j portion of bhe disputed property which formed bhe sub- 
ieot-matter of the litigation of 1899 can, in no view of bhe matter, be 
reopened for a fresh adjudication. 

In support of bhe ffrst branch of this argument, reliance is placed 
upon the decision of this Court in the case of Toponidhee v. Sresputty (li¬ 
lt is clear, however, that although that decision has never been formally 
dissented from, bhe rule laid down therein can no longer be regarded as 
good law. Tnat case turned upon the construction of section 13 of Act 
X of 1877, the language of which was materially different from bhe langu* 
age of section 13 of Act XIV of 1882. In the present Code, the words 
"competent to try such subsequent suit or the suit in which such issue 
has been subsequently raised" were expressly added so as to make it quite 
clear that the oompetenoe required is in respect of the subsequent suit 
also. This view is amply supported by bhe decision of their Lordships of 
the Judicial Committee in Mtstr Raqhobcirdtal v. jS^eo Bakah SttiQk (2) 
and Bun Bahadur Singh v. Iiucho Koer (3). Under the present Code, in 
order bo establish the plea of res judicata in a case of the description now 
before us, it has to be shown that the Court of concurrent jurisdiotioDi 
which decided bhe former suit, was a Court of jurisdiction competent to 
try bhe subsequent suit: Bamdayal v. Jankidas (4) and Panga v. I7nn* 
Kutti (5). It follows, therefore, that the 6rsb branob of the contention 
of the appellants cannot be sustained. 

The second branch of bhe contention of the appellants is that the 
suit is barred by res judioaia^ at least with respect bo that portion of the 

(1) (1880) I. li. K. 6 Cal. 882. I. A. 23. 

(2) (1882) I. L. R. 9 Cal, 489; D. B. 9 I. (4) (1900) I. D. B. 34 Bom. 4B6. 

A. 197. (6) (1900) 1. L. B. 24 Mad. 270- 

(8) (1884) 1. L. B.. 11 Oal. 801; Ii. B. 13 
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dispubed proparby whioh is allegad bo have been the subjeob-mabber of bhe 
previous libigabion. lu supporb of bhis proposibiou reliance is placed upon 
bhe oases of Cfiowdhvttni v, fl, Fotbss (^1) and HoiTfiQO'pat 

MazuTndar v. PrasunTid K-UTtiaf Sanial (2). The decision ot bhe 
question raised, however, must depend primarily upon bhe language of bhe 
Code, which seems bo me bo make ib reasonably plain bhaft m order bo 
[359] esbablish bhe plea of res iudioata bhe Gourb which decided bhe for¬ 
mer suit must have been such a Gourb as would have been compebenb bo 
bry and decide nob only bhe parhioular matter in issue in the subsequent 
Buib bub also bhe suhsequenb suit itself in which bhe issue is subsequently 
raised. In supporb of bhis proposition it is sufficient bo refer bo the deci¬ 
sion ot their liordships of the Judicial Gommibbee in Qokul Mandar v. 
Pudmanund Singh C3) in which Lord Davey pointed out that section 13 of 
bhe present Godo. which embodies the principle just f So®s in 

bhis respect beyond section 13 of bhe previous Gode (Act X of 1877) and 
also beyond bhe law laid down by bhe Judges in bhe Duohess o/ Kingston s 
casa (.4). Lord Davey further observed that bhe essence of a Code is be 
exhaustive on bhe matters in respect of which it declares the law, and it is 
nob bhe province of a judge bo disregard or go outside bhe letter of bho 
enaobmenb according bo its true construction. If bhe principle us in 
berprebed by bhe Judicial Gommibbee is applied bo bhe case before us, there 
can be no possible controversy that the plea of res judicata cannot be 

sustained. 

It was faintly suggested, however, on behalf of the appellants that as 
in the previous litigation the decision of the Gourt of first instance was sub¬ 
sequently affirmed by bhis Coutb, and as in the present litigation also the 
mabbec has been carried before this Court, bhe plea of res judicata ought 
to be allowed, or in other words, that the true criterion is bhe oompeftenoy 
of the Court of appeal to decide the question. 

oonhenbion is nob well founded. It is now firmly settled ^ 

competency of bhe original Gourb which decided bhe ®. 

be looked bo and nob that of bhe appellate Gourb in which the suit was 
ultimately decided on appeal : Bharasi Lai Choivdhrij ara 
Dass C5), Koylash Chandra De v. Tarak J^ath Mandat (6) and Ram Gopal 

Mazumdar v. Prasunna Kumar Sanial (2). 

lb was argued further bhab the view wa take is 7'^ 

bhe decision of bhis Court in Bhugwanbutti Chowdhtani v. {o j • 

Forbes{iy Ib may be a matter of controversy, whether some ^ the 
observations, at any rate, in bhe decision relied upon be dimou 

bo reconcile with bhe provisions of section 13 of bhe Code as mberpmbed 
In bhe judgment of the Judicial Gommibbee bo which reference has bean 
made. This much is clear, however, bhab bhe decision burned upon facts 
and circamsbanoes which are essentially disbinguisbable rom ose o o 
case before us, for the reasons set forth in bhe judgment o my earn 

broblwr._^^^^ was also plaoed upon the deoision kn 

the Madras High Court in Pathuma v. SaUmamma{l). with referenoa to 
whioh it is only neoassary to observe that although it was deoided after 
the present Coda had come into force, sonae of the observ ations, at any 

(1) (1900) 1. Ij. B. 98 0*1. 78. 

(S; (1906) 10 O. W. N. 629. 

(B) (1902) L L. B. 29 CaL 707. 

U) (1776) Bmifeh's li. 0« YoU 3, 761. 
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(6) (1895) I. li. B- 2B Cal. 415. 

(6) (1807) 1. li. B. 26 Cal. 671, 576. 
{T) (1894) I. li. B. 8 Mad. 86. 
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1S08 rate, appear to be based upon the law as it was understood to be under 
JAN, 14. the Code of 1877. 

these groundSi I must hold that the second branch of the oonten- 
f^r yir, , tion of the appellants cannot bo supported. The appeal consequently 

fails and must be dismissed with costs. 

85 0. Appeal dumiseed, 

la 0. W. H. 

35 C. 861 (=12 C. W. N. 867=7 0. h. J. 188). 

[361] OBIMINAL REVISION. 

Before Mr. Justice Bampini and Mr. Justice Sharfuddin. 


BoiiAi De u. Emperor.* 

[13bh December, 1907.] 

Beecuee from latoful cuUoiy’^AetauU to deter public tervant from discharge of duty^ 

Arrest by duffad**r for theft not committed in his preeence^^^heft whether a con- 

tinuingoffence^Pena\Code{Aci XLV of 1860) ss. 226, 868 and Vi^^iXlage 

Chaukidari Act {Beng. VI of 1870) a. 89, cl (2). 

Ths acreat by a duffadar of a pecaoa foe theft on oomplaint made to him* 
bat not committed in his preaenoe, ia illegal under s. 89 (2) of Bengal Aot VI 
of 1870 ; and neither the reaoae of each person from his oaatody nor the threat 
to beat him does amount to any offence under e. 226 or s. 868 of the Penal 
Code. 

The ofienoe of theft is not a ** oontinuing ’* one. 

CRef: 64 1. 0. 871=28 Or. !•. J. 3; Dist: 81 1. O. 812=18 D. W. 818; 62 Gal. 616 ] 

One Jadu Bagdii on seeing one Badhanath Dey cutting and remov¬ 
ing some plantain trees from his garden and placing them on a cart wait¬ 
ing outside, cried out that bis plantain trees were being stolen away. The 
duffadar on bearing the cry ran to the spot and saw a cart loaded with 
five or six freshly>out plantain trees being driven a^^ay by Badhanath 
along the road next bo the garden, and being followed by Jadu who told 
him that the trees bad been out from his garden by Badhanath. The 
duffadar seized the latter and proceeded with him and the cart-load of 
plantain trees a short distance towards the thana, when the petitioners 
came up and rescued Badhanath with the cart and the plantain trees from 
his hands. The petitioner,-Bolai, ordered the duffadar to be beaten, and 
the petitioner, Gokul, raised his lath% to strike him, but the blow was 
averted by one Sibal who happened to be then present. 

The petitioners were put on their trial before Babu Ashutosh Bagohl, 
the Sub-divisional Magistrate of Balna, and were oonvioted, No. 1 under 

ss. 225 and No. 2 under ss, 225 and [862] 353, and Nos. 3 and 4 

under s. 225 of the Indian Penal Code, and sentenced Nos. 1 and 2 to 
pay a fine of Bs. 50 each, and Nos. 3 and 4 a fine of Bb. 30 each. 

The Magistrate made the following observation as to the legality of 
the arrest;—■ 

**Tbe ofienoe of theft was oontinuing at the time when ibe etolen piopecty was 
being removed. Under eeotion 69, Oiiminal Procedure Code, even a private person 
had a right to arrest Badhanath who was then committing the theft. The custody 
in whioh Badhanath was detained was, therefore, certainly legal." 

Bahu D. N, Bagohit for the petitioners. The offence of theft is nob 
a continuing one. It was completed when the trees were out and taken 
out of the garden, t.e,, out of the possession of the owner : compare Bemai 

* Orlminal Bevision No. 1256 of 1907, against the order of Ashutosh Bagobi, 
Pfputy Magistrate pf Ealna, dated June 4, 1907. 
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Ohattoraj v. gueen-Bmpress (l). The duffadar had no aubhorifiy lo arrest 
Kadhanath when the thetb was not committed in his presence : see s. 39, dbo^ib. 
cl. (2) of Act VI of 1870 (B.O.). Nor had he power to do so nnder s. 64 OBiMiNAii 
of the Criminal Procedure Code, since he is not a police officer," nor bkyiBion. 
under s. 69 of the Criminal Procedure Code, as a private person, too. -"TTr 
could not make the arrest if the offence had nob been committed " in his 
view." Hia custody, therefore, was not a " lawful custody " within the — 70 , L. J, 
meaning of s. 225 of the Penal Code, nor was he in the " lawful discharge IBS. 

of his duty " within the meaning of s. 383: see Kalai v. Kalu Ohowki- 
dar (2\ Baman Sinoh v. Queen Empress (3). 


No one appeared for the Crown. 

Bampii^i and Sharfdddin JJ. This is a Buie calling upon the 
District Magistrate of Burdwan to show cause why the conviction of, and 
sentences passed on, the petitioners should not be set aside. 

The petitioner No. 1 has been convicted under sections 225 and ^ 


the petitioner No. 2 under sections 225 and 353, and the petitioners Nos. 
3 and 4 under section 226 of the Indian Penal Coda. The petitioners, 
Nos. 1 and 2, have each been sentenced to pay a fine of Bs. 50, and each 
of the petitioners, Nos. 3 and 4, a fine of Bs. 30. 

[ 868 ] The learned pleader, who appears on their behalf, states that 
bis clients have committed no offence, because the persons whom they 
rescued had not been legally arrested by the duffadar who was the com¬ 
plainant in this case. The duffadar appears to have arrested one 
Badhanath Dey against whom a complaint of theft had been ma»^e by one 
Jadu Bagdi. But be was apparently not justified in arresting Badhanath 
Dey, because under section 39, clause (2) of Act VI of 1870 (B. O.) he was 
only entitled to arrest a person for theft committed in his presence. It 
is clear that the theft in the present case had been completed before be 
came up. and the offence is not a continuing one, as contended by the 
Deputy Magistrate. Therefore, the duffadar had no right to arrest Badba- 
nath Dey. In these oiroumstanoes, ho was not engaged in the lawful 
ezeoution of his duty when the petitioners came and rescued Badhanath 
Dey and threatened to beat the complainant. 

We, therefore, set aside the convictions and sentences and direct that 


the finee, if paid, be refunded. The Buie is thus made absolute. 

Eule absolute. 


38 0. 864 (=12 0. W. N. 810=7 0. I*. J. 687). 

[864] APPELDATB CIVID. 

Before Sir Franois W. Maclean K.C.f.E., Chief Justice^ and 

Mr. Justice Ooxe. 

JoQENT>RA Nath Sarkab t>. Gobinda Chandra Dott.* 

[24th January, 1908.] 

Sxscuiion of decree'^Skebaitt—Claims to attached property by shebaits—Civii Pro¬ 
cedure Code {dct XIV of 1882) g». 244. 278 

• Appeal from Appellate Order, No. 275 of 1907, against the order of F. Roe, 
Distriot Judge of Hooghly, dated April 17, 1907, affirming the deoree of Sripati Chat- 
terjee, Sabordinate Jadge of Hooghly, dated Feb, 13, 1907. 

(1) (1900) 1. Ii. R. 27 Oal. 1041. (3) (1900) I. li. F. 28 Cal. 411. 

(2) <1900) I. Ii. R. 27 Cal. 866. 
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Jadgmeab-debtors, in their oapaoitj as ahehaiist can maintain an application 
under a 344 of the Code of Oivil Ptooedute and get an adjadioation of the 
question raised by them. 

Where ]adgment<debtors make applioations both under s. 344 and g. 378, they 
do not lose any rights qua their application ande*^ s. 244 because of their mie- 
take in applying under s. 378 of the Code of Oivil Procedure. 


8B 0 864=12 Punchanun Bundopadhya v. Rabia Bibi (1) referred to. 

0. W. N. 810 [Ref : 18 0. W. N. 910=20 I. 0. 790.] 

^ 887.' ’ Second AppeaIi by the indgmenl-debtors, Jogendra Nalh Sarkar 


and others. 

One Kamani Dasi brought a suit for the entire arrears of rent of a 
durpuini toluq, making Puma Chandra Ghakravarti and others the prin¬ 
cipal defendants and her oo-sharar Goblnda Chandra Datta, the present 
respondent, the pro forma defendant. Subsequently Gobinda was made 
a 0 O'plainti£f in the former suit with bis consent and the present appli¬ 
cants, Jogeudra Nath Sarkar and his brothers, were madd defendants on 
their own appUoabion, on their representation that their father was the 
purchaser of the tenure from the old proprietors, the C bakravatis. The 
suit was decreed against Jogendra and bis brothers only for the entire 
rent, with a declaration that half of the rents was due to Bamani and 
another half to Gobinda, the present respondent. Bamani alone exe¬ 
cuted the deoree. The durputni in arrears was attached and proclaim¬ 
ed for sale After several poatponemeuts, at the instanoe [309] of the 
judgment-debtors, the durputni was sold. The sale was set aside under 
s. 310 A of the Code of Oivil Procedure by satisfaction of Bamani Dasi's 
claims for herself. On Gobinda Chandra attempting to recover his dues 
under the very same decree by atbaebmenb and sale of the durputni taluq, 
the debtors raised the objeotion that the property did not belong to them 
personally but as shebaits, and that, as suoh, it was not liable to attach¬ 
ment. So they put two applications—one under s. 244 of the Civil Pro¬ 
cedure Code in their capacity of judgment-debtors in the deoree. and 

another under s. 278 as shehaits. , r «.• u i t j i 

The Subordinate Judge rejected both the applications being of opinion 

that the judgment-debtors had no right bo maintain their objeotion under 
s 944 of the Code, both on the merits of the case and in law and that, 
after they had allowed themselves to be made parties bo the suit in their 
personal oapaolby, they could nob claim on behalf of the Thakar, and 
lastly that as the decree was a rent deoree, an application under s. 278 of 

the Code did nob lie. , ^ ti. i u u- «.i. ■. 

On appeal to the District Judge, he dismissed the appeal holding that 

the judgment-debtors were not at liberty in their personal capacity to say 
that the property was dehutter proportyp and that the decree was a money- 


|3 

Bahu Mahendranath Boy (Babu Krishnaprasad Sarbadhikari with 
him) for the appellants. The Fall Benoh case of Punehanun Bundo- 
vadhya v. BaUa Bibi (1) and Beg Baj Marwari v. Kundali Debya (2) 
are in my favour in prinoiplo. Bamanaihan CheUtar v. Levvat Marakayar 

(3) and Bamakrishna Mahapatrav, Mohunt Padma Charan Deh Goswami 

(4) are against the views of the Calcutta Full Benoh case. 

Bahu Brajalal Chakravariu for the respondents. Punohanun Bundo- 
pandhya v. Bahia Bibi jl) and Beg Baj Marwari v. Kundali Debya (2) are 


(1) (1890) I. Ii.iB. 17 Oal. 711. 
(3) (1902) 8 0. W. N. 968. 


(8) (1899) I. D. B. 23 Mad. 196. 
(4) (1902) 6 0. W. N. 663. 
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dislingnishable. In the former, tho olaim was by tbe jndgment-debbor of 
the atfcaobed property as his own. In the latter ease also the olaim was 
similar. BhajaHari Pal v, Bamlal Das (1) is directly in point and in my 
favour. Bamkriohna C360J Mahapatra v. Mohuni Padtna Chatait (2) 
was a similar case, and bo judgment of Maolean O. J. who beard tha 
oase on a ditferenoe of opinion of Rampini and Gupta JJ. is olear and 
oonolusiye and in my favour. The judgment in A.mar Chand K-uitiu v. 
TJani Qopal M.uh'iTjeB ^3) also bolds that a separate suit does lie. The 
Madras and Bombay High Courts also hold this view : see Murigeya v. 
Hayat Saheh (4) and Ramanathan Chettiar v. Lewai Marakayar {b). 

MACtjaAN O. J. It is not Very easy from tha terms of the judgment 
of the District Judge to ascertain what the appeal is about. But from the 
terms of the grounds of appeal and the arguments addressed to us the 
question appears to be whether the appellants could properly raise tha 
question they desired to raise, on an application under section 244 of the 
Code of Civil Procedure. It appears that a decree in the suit was passed 
against them personally! that in ezeoution of that decree attachment was 
issued, or was abo’it to be issued, against certain property ; the appellants 
say that property does not belong to them personally, bub that it belongs 
to them as s^icbatts of an Idol i that, as suehi it is n'Jt liable to attachment, 
and they contend that this question is properly triable under section 244, 
They made two applications—one under section 244 and the other under 
section 278. Thera appears to be some inconsistency in making these two 
applioations. Both have been dismissed. So far as the order was made 
under seciion 278, admitbedly there is no appeal : but they say that, so 
far as it was an application under section 244 there is an appeal. This is 
what we have to decide, and the question is whether the question ooiild be 
determined under section 244, As the appellants were parties to the suit, 
we thiok the oase fell within section 244. There has been some differ¬ 
ence of judicial opinion upon the point, but we need not go through the 
oases as the question sterns to be concluded in principle by the Full Bench 
decision of this Court, in tbo case of Punchznun Bundopadfiya v. Babia 
Bibi (6). 

£i07] I do not consider tbat the appellants have lost any rights qua 
their application under section 244 because they made a mistake in 
applying under section 278. 

The appeal must be allowed with costs, and the oase must go back to 
be tried on its merits, 1 have assumed throughout tbat the appellants are 
the only shebaits. 

Cox J. I agree. - Appeal allowed- 

Sa C. 868 ( = 12 OWN 384=7 0 L. J. 389=7 Or. L. J. 236=3 H- I#. T. 389.) 

[388] APPELLATE CRIMINAL. 

Before Mr- Juitiee Bampini and Mr. Ousiice S}ia*^fuddin» 


KaBIRUTDIN V. EtTP^'ROH.* 

[13tib January, 1908.] 

Privau rig\t of—Riottnn—Asuemhlv of a,rm6d men prepared for^figbi^Penal 

Cnde (Act X.LV of WO) <t. 96 to 106— Mtadtrect^.n to J vry. _ 

Otimioai Appeal 901 of agiiosb thd ociec of W. O. Catndafl, 

Betsioas Judge of Pataa, dated Bepb. 30, 1J07. 

U) ( 1901 ) 6 a. W. N, 63 . (41 ( 1898 ) I. ti. R. 23 Bom. 237 . 

( 2 ) ( 1902 ) 6 O. W. N. 663 , ( 5 ) ( 1819 ) I Ii, B, 23 Mad. 195 . 

(»|.(W 07 ) 19 0 . W. N. 308 . ( 6 ) ( 1890 )'Mj. B. ITiOal. 711 . 
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89 Cal. 869 iSDiAn hioh ooub* bbfobib [¥o1. 

There is no right of private defenoe where two patties arm themselves for a 
fight to enfotoe their right or supposed right, aod deliberately engage in large 
numbers in a fight In suoh a oase, i£ it is not shown that the aooased were 
acting wichtn the legal limits ot the right of private defenoe, it does not matter 
wbioh party was the first to attack. 

In re Kalee Beparee (1) and Jairam Mahton v. Emperor (2) followed. 

[Fol : 25 Oal. 442 ; Dist: 16 ati.J. 44 0=13 Ct. Tj. J. 905=17 I. 0- lOOl ; 18 0. W. N. 
975=15 Of. li. J. 209 : 24 I G. 327 ; 3 P. Li J. 419 ; 81 1. 0. 67 ; 81 1. 0- 164= 
26 Or. L. J. 676 ; 83 I. 0. 523=82 I. 0. 166=2 Pat 596 ] 

The appellanbs were bried before the Sessions Jad^e of Pabna and a 
Jury who nnanimonsly found bbem guUby under ss. 147 and 148 of bbe 
Penal Code. They were senbenoed bo berms of imprisonmenb varying from 
one bo bwo years. Ib appeared bhab on bhe morning of lO&b March 1907 
a large body of men, about 500 in number, belonging bo a village called 
Gbero went armed with lathis and swords bo bhe Pabbari ppne bo throw up 
an alung baking earth from the dry channel for bhe purpose. While so 
engaged bhe opposite party from bhe village of Iswa, numbering 300 or 
400, came up similarly armed, and a free 6ghb ensued in the course of 
which one man was hilled and several others wounded. 

Mr. Norton (Babu Manmatha Na h MooUerJee with him), for bhe 
appellants. The charge of bhe learned bessions Judge contains flagrant 
misdirections. He has expressly bold bhe jury (i) that in his view 
of bha la v no right of private defence exists, (ii) that ib is nnnecessary for 
them bo decide which party was in de facto [369] possession, and wbioh 
party was the aggressor. He has also cast tbe onus of proof upon the 
accused as regards bhe plea of self-defence. Th^re is express authority 
for the proposition that a private individual has the right bo oopo-e force 
bo force if bis possession of property is endangered by bhe wrongful act of 
another: Queen v. Sohun (b). Queen v. Mitto Stngh (4\ Queen v. 
Sach(*e (5), Btrjoo Singh v. Kh b Laf I (6), Shunker Singh v. Burmuh 
Mahto (7K Oanourt L tl Das v. Qyeen Empress (8). Mcher bhtikh v. Qu'^en- 
Empress ^9), Pachk iuri v. Queen-Emoress HO), ^riant Pandit v. Madhu^ 
Sudan Mandat <1 ), Poresh Nath Sircar v. Emp^^ror (12), B'^pin Bihari 
Ouha V. Pronakul Mojumdar (13). Queen Emtress v. NarsaT,g Patha- 
bh'i* 114). Queen-Emp e^s v. Peelimuthu Tevan (l5). Tbese oases show 
that the mam question for deoieion is who is in possession, and the Iearn« 
ed Judge has in express words taken away from bhe Jury bhe decidon of 
this point. If your Lordships differ from the rulings cited by me bhe case 
should be referred bo a Full Bench. 

Mr. P. L. Boy {Babu Joygopal Qhose with him), for bhe Grown. 
There is no error in bhe direobion of bhe learned Judge that if bha Jury 
were of opinion thab bobh parties went prepared for a flghb there would be 
no right of private defence. There is ample authority in support of this 
view : Q i.een v. Nowabdee (16), Queen v, Jeolall (17), Queen v. Mana 
Singh {iS), In re Kalte Beparee (l). Queen-Empress v, Prag Dat (19), 


(1) (18^8. 1 0 Ii R. 621. 

(Q) (iS-?) I.Uj B 35 Gal 103. 

(3) (1865> 2 W. R. Cr 59. 

(4) (18S5) 3 W. R. Cc 41. 

16) <186 7 W. R. Or. Il2. 

(ft) (1878) 19 W. R. Ct- 66. 

(7) (1875) 28 W. R. Oc 26. 

(8) (1889) 1. Xj. R. 16 Gal 206. 

(9) (1893) I. U B. 21 Cal. 892. 

(10) (1897) I. D. R. 24 Oal. 606. 


(11) (1899) I U. R. 26 Gal. 674. 

(12) (19''5) I ti. R S3 Oal. 296, 

(13) (1906) 11 O. W. N 176. 

(14) (1810) 1. Tj. R. 14 Bom. 441. 

(15) (1900) 1. Ij. R. 24 Mad. 124. 
(16. (1864) W. R. Or. 11. 

(17) (1867) 7 W. R. Of. 84. 

(18) (1867) 7 W. R, Of. 103. 

(19) (1898)iI. Tj. E. 20 All. 469. 
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Kina-Bmperor v. Kaliji (l), Emperor v. Kadhu Singh (2) and Jairam igo8 

Makton V. Emperor 1.3). The case has bean tried by a Jurv and their J an. I B. 

yerdiob cannot be set aside even on the ground of nnsdireotion unless it 

has oooasioned a failure of iustioe: see s. &37 of the Criminal Procedure objminaIi, 

Code. [370] The evidence shows that the thana was only a short 

distance away, but the parties not only did not go there but actually 36 C 368-12 

fought in the presence of the police. There is no right of private detenoe L. J. 

on the facts ot the case : sea s. 99, cl. (3) of the Penal Code. 869 ~7 Or L. 

B^MIPINIJ. This is an appeal by twelve persons who bave been J 2B6==3 M. 

convicted by the Sessions Judge of Patna of offences under sections 147 
and 148 of the Penal Code, and sentenced to terms ot imprisonment vary¬ 
ing from one to two years. The trial was held with the assiSLaoce of a 
Jury who nnanimously found the aaousad guilty. The verdict of a Jury 
can only be set aside on the ground of misdirection in the charge by the 
Judge to the Jury which ** has in fact occasioned a failure of justice. The 
alleged facts of this case are set out by the Judge as follows : —“ On the 
morning of the 10th March Faktia Dhari. one ot the ohaukidars of Iswa, 
saw a mob collected on the Patbari pi/na, and learnt that they were Ohero 
people come to throw up an ailing on the western side, takiog earth 
the then dry channel m order to do so ; also that the Iswa people inteod- 
ed to contest the other’s right to do anytnmg ot the kind. Ha at once 
went to the burmera outpost and gave inlormation to the wnter-o^o^table 
who was there alone, and could do no more than record a aancha. ou hear¬ 
ing what he and another ohaukidar, Buahna, who had oime almost 
simultaneously with similar intormation, bad to say. Budhna was sent 
off to She»kbpuTa in Mongbya to give formal mfoimation to the head- 
constable. Nutul Nabi, who had gone there to attend a police co-opeiation 
meeting, while two ooastab;es, Rajkumar and Surajoath, wore deputed bo 
aoootDpAuy Fakira baok to the pyne aod avert a riot, if possible. On 
reaobing the plaoe they fouad some 5U0 Ohero people armed with lathta 
and swords, among them bting about 200 labourers, excavating tbe earth, 
and, most prominent of all. Kabiruddin directing operations, from horse¬ 
back eventually, bub himself unarmed. At the same time a slightly 
smaller gahar^ 300 or 400 are the figures suggested, was seen coming 
from the Iswa side led by Sahdeo Singh of iswa, also on horse¬ 
back, armed and shouting *Jai M.ahabir. Tbe police implored the 
Ghero people first and then the Iswa people, [37IJ and then both 
together bo desist and await the arrival of the Sub-Inspector, bub remon*' 
stranoes were in vain \ the two armies ranged up, and a free fight ensued 
and lasted for a short time, after which the rioters on both sides 
dispersed. It was then noticed that one of the Iswa men had been so 
Severely wounded as to be unable to move from tbe spot where be 
had fallen. This man, Mahar Singh, the Ohero people are said bo have 
made an attempt to carry away, and the Iswa people, according to the 
police, also tried to remove him altogether ; bub the oonsbables very 
properly refused bo let him be taken ont of their sight, and they wore 
present with him when he died in a hut hard by about a quarter of an 
hour later." 

The Judge has then discussed the evidence very carefully and left the 
Jury bo make up their minds as to the facts. He then goes on bo say :— 

" I now come to deal with the question of right, title and possession, as to 


(1) (1901) I. Ij. B. 24 All. U3. 
(3) (1903) I. It, B. 31 AU. 998. 
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igoa which a mass ot evidence has been laid before you. Firstt there is lha 
JAM. 18. oral evidence. On taha Iswa side a nuoibar of witnesses swear that the 

Pathari pyne lies entirely in Iswa, that it has always been repaired and 
D^^'otained by the mckl%k$ ot Iswa, and tnat the people of Chero have 
never had, nor exercised, any right to interfere with it in any way. On 
88 0 868=12 the other band, the Chero Witnesses allege that the Chero people have 
0^®- regularly excavated earth from the pyne so as to erect an alung along the 

8W=7 Or L side, and it is argued, on the strength of certain admissions by 

238=3 H. witnesses as to the slope of the land, tnat, without such an alung, 

L. T. 889. Chero could never grow a rice crop, as ail the water would flow off their 

lands during tue rainy season. Then Iswa produces a tkahbust map of 
1843, whion seems to show that the northern branch at any rate ot the 
pynct t.e., the eo-oalied Pathari pune, is in Iswa, while Chero produces a 
similar map and kkasra and the counsel for the defence asks you to gather 
from it that in 1843 the pyne was in Chero. Next the prosecution 
rely upon certain partition proceedings in 1901 between Iswa and Kalyan- 
pur, but to these Chero admittedly was no party. Chero again hie a 
number of old rubakars or decrees regarding a pyne apparently iu 
their locality ; but these relate to a dispute between Chero and Iswa, 
and I cannot myself see that the ideality of the pyne referred to in 
tS72] them with the so-called Pathari pyne has been established. Next, 
there ate Treasury chalane showing that Musst. Fasiban, the Cbero 
malikat has paid into the Tieasuiy at Patna in the years 1884, 1689, 1892, 
1894, i8y6, 1897, and 1901 sums of money on account of ' banahertt' and 
the *sakrt band* And lastly, each side bae produced gilandazi papers 
and evidence in support thereof, while the defence have called a beldat 
who swears that be had repaired the pyne at one expense and on behalf 
oi Chero. 

The task of deciding what, in the result, is established by this conflict 
of evidence, would, I think, be a difficult one, ani, in the view 1 take of 
the law, it is not necessary for you to attempt any adjudication. In a 
word, I am clearly and strongly of opinion that, if the case of a free 6ght 
deliberately engaged in by the parties is true, it is wholly immaterial 
what their rigbtiS were or are. This brings me to an explanation of the 
law of noting. 

An assembly of flve or more persons is an ' unlawful assembly * if the 
common object of the persons composing it is by means of criminal force 
or show of criminal force to any person to enforce any right or supposed 
right. And an assembly which was not unlawful when it assembled may 
become an uniawfal assembly. Whoever intentionally uses force to any 
person without that person's consent in order to the committing of any 
ofienoe, or intending by the use of such force to cause injury, fear or 
annoyance to the person to whom the force is used, is said to use criminal 
force to that other. Whenever force or violence is used by an lawful 
assembly, or by any member thereof, in pioseoution of its common object, 
every member of it is guilty of rioting under section 147 of the Indian 
Penal Code. And if any person so guilty is armed with a deadly weapon 
or anything, which, used as a weapon oi offence, is likely to cause death, 
be IS liable to severe punishment under section 148. 

In order then to oonviot anyone of the accused under section 148 you 
must be satisfied U) that he was one of flve or more persons assembled 
with a common object, UO that the common object was forcibly to assert 
the supposed sight of Chero to take earth from the Pathari pynoi (•«») that 
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in proseouMon o( bbab oomtnoa obioob fotoe ot violonoB was aoboally 1908 
nsed, and (ip) tihati he was armed wilih a deadly weapon. JAN. 18. 

[373] As I have already hold yoa, ib is a quasbioa of faob whebher a 
sword or a lathi is a deadly weapon and bhab is for you bo decide. I oniMiMAii. 
have also bold you in bhe case of K.abir, and I repeab ib now onoe for all, — 
bhab, even if you find poinb (»p) above nob proved, ib will be open bo you ^ 
bo oonviob under bhe minor seobion 147, should you find bhe other ossen- 0 L J. 
bials proved. 869=7 Cr. L. 

Now, apart from bhe alihi pleaded by some of the aooused, bhe defenoe J. 3c6=8 M, 
is bhab bhe Gbero people, ware nob asserting any right, bub were merely 3®®* 

maintaining undisburbei bhe eAeraise of a right, and baking bhe neoassary 
preoaubion bo probeob bhemsetves' from aggressive inbacferanoe, and bhe 
learned oouosel has oibed a numoer of rulings drawing the disbioobion 
referring in particular bo one of 1875 and another of 1897— Shunker 
Singh v. Burmah ikfa.^to(l) and Paohkauri v. Qii0fln-fimpresa(2), Now 
even if bhe soundness of bhe^e decisions be aocepbed anquesbioDed, and I 
oannob help thinking bhab bhe oa>e of 1897 goes dangerously far in bhe 
direobion of allowing the subjeob bo bake bhe law into his own hands, bhe 
present case seems bo me bo be readily disbinguishable. And here I ought 
bo remind you bhab, where bhe right of private defence is set up. bhe onus 
shifts on bo the accused, and ib is for them bo prove bhe plea. 

In laying down bhe law I rely first, on bhe clear language of seobion 
141 (4), which refers bo an actual right as well as a supposed one, and 
then on a long series of rulings which begin with Quaen v. and 

end with Anant Pandit v. Madhusudan MandaUA). There can, 1 bell you, 
be no right of private defence, either on one side or on bhe other, where 
bobh parties are evidently aware of what is likely bo happen and burn out 
in force. The rigub of private defeooe oannob be pleaded by persons who 
ezpeobiQg bo be attacked go out of their way bo courb an attack. 'When 
bhe parties of bhe ocmplainanb and accused are prepared bo fight, ib is 
immataerial who was bhe first bo attack, unless ib be shown that bhe 
aooused were acting in bhe exercise of bhe right of private defenoe. If the 
aooused—~ib was held by bhe Judges at Allahabad nob many years 
ago, sQ 0 Queen^Bmpress V. Prag I?at(5)—were determined bo vindicate 
[87a] their supposed rights and engaged in a fight with men equally de¬ 
termined bo vindicate them no question of private defence can arise, lb 
comes bo this simply, that our law does nob permit rival olaimanba bo 
enter in cold blood into babble bo settle a dispute which can be settled in a 
lawful manner. Here you must remember that the occurrence took place 
on bhe lObh March, six months after bhe last rains had ceased and three 
months before bhe next rains ware expeobad. There would, therefore, be 
no pressing necessity for the erection of an alung. On bhe contrary, nob 
only was there plenty of time bo seek bhe protection of bhe police at bhe 
outpost, a mile disbaob, hub bhe police were on the spob, if you believe 
them, trying bo prevent a breach of bhe peace. There was plenty of time 
bo ask bhe Magistrate at Barb bo issue an order under seobion 144 of bhe 
Code of Criminal Procedure so as bo enable bhe Chero people bo pub up 
bhe alung before the rains; there was faime indeed bo bring a suit bo e^bab- 
llsb bhe right. And whab was there bo prevent them waiting until bhe settle¬ 
ment officer arrived and went into bhe matter on bhe spob with a view bo 


(1) (1875) 23 W. B. (Or.) ‘25. 

(2) (1897) I. li. B. 24 Oal. 686. 
(8) (1667) 7 W. B. (Os.) 84. 


(4) (1899) 1. li. B. 26 Oal. 674. 
(6> (1893) I. D. B. 20 All. 459. 


1908 
Jan. 18. 

AFFBIiljATB 

OBlMINAIf. 

85 0 86 a =12 

0. W. N. 384 
=7 j.L J. 
389=7 Or L. 
J. 253=8 M. 
L. T. 885. 


SB Cal. 875 IHDIAV) HtQH OO0BS B^FOBSB 


t«ol. 


Ihd record of rigbbs oontemplatied ? If yoa dnd that) the aoou^^ed well 
knew that the right was disputed and would be forcibly contested by 
Iswa* that they, nevertheless went in anything like the numbers asserted 
to exercise the right in the teeth of opposition, that there was no necessity 
or justidaatioa in the patent facts for their taking the earth and throwing 
up the alung at the time in question, and that they jomei batale in the face 
even of poiioe remonstrance on the spot, then you should, without hesi¬ 
tation, convict all who participated of liobiog.*’ 

Mr. Norton, for the appellants, contends that in this passage in the 
Judge's charge there is a flagrant misdirection on a point of law and that, 
therefore, the conviction of the appellants cannot stand. He urges that 
the Judge should nob have told the Jury that when two bodies of armed 
men go out to fight a pitched battle, defying the representatives of the 
law that are present and urge them to desist from fighting, the questions 
of richt and who are the aggressors are immaterial, but on the oontrary that 
the Judge should dave directed the Jury to find (i) who were in the pos¬ 
session of the pyne about which the fight took place, (li) by what right 
they were in possession, and (iii) [373J who were the aggressors and the 
attacking party at the time oi the occurrence. In suppoit of his conten¬ 
tion be has cited an*! relied on the following oa^^es ; Queen v. Sohun (1), 
Queen v. Mttto Singh (2), Queen v. Sachee (3). Birjoo S^ngh v. Khub Lall 
(4). S^unk^r Singh v. Burmah Mahto (5). Gancuri Lai Daa v. Queen- 
Emvreas (6j, Moher Sheikh y. Queen-Emtn-e$s {7Pachkauri v. Q/Ae«n- 
Empres^ ( 8 ), Anant Pandit v. Madausudan Mandal (9), Poresh Nath Strcar 
V. Emperor (10). Bepin Behiri Ouha v, Prannkul Majumdar (11), Quecn- 
Empre:iS v. Earsang Paihabhai (12), and Quten-Empreas v. Pedimuthu 
Tevan (13). 

Mr. Roy, for the Grown, on the other hand has replied that the 
Judge's charge contains no misdirection, that the Judge has oorreotiy laid 
down the law, and that, as no failure of justice has in fact taken place in 
ooDsequeuoa of the alleged misdirection, the conviction of the appellants 
according to section 537 of the Criminal Procedure Code should not be 
set aside. Ha relies on the oases Queen v. Notvabdee (14), Queen v. 
Jeolall (15), Queen v Mana Singh (16), In re Kalee Beparee (17), Queen- 
Empress v. Prag Dat (18), King-Empsror v. Kaltji (19), Emperor v. 
Kadhu Singh (^0), and Jairam Mahton v. Emperor (21). 

There appears to me to be no necessity to discuss these oases at 
length. They lay down no general rule. Further, they have all been con¬ 
sidered and commented on from time to time by the different Benches of 
this Court, and the facts of each case distinguished. They undoubtedly 
appear to be conflicting, and Mr. Norton has suggested that if we do not 
agree with the law as laid down in the cases he has cited, we should make 
a reference bo a Full Bench. But we see no reason and oonaider it un¬ 
necessary to do so. The law of the Penal Code, however apparently 
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[876] variously intierpTetiQd in diffarent sets of oiroamBbanoes, remains bhe igos 
same, and we ate bound to apply it to the oiroumstanoes of the present j ak. 1 8. 
ease aooording to our lights, 1 have no doubt that aooording bo the Penal 
Code no right of private defence arises in oitoumstanoes such as those of obiminai.. 

the present ease, when both parties armed themselves for a fight, to enforce - 

their right or supposed tight and deliberately engaged in very large num- 35 a S6Ba=19 
bars in a pitched battle killing one man and wounding others. In such a j 

case, as said in the exactly similar case In re Kaiee Beparee (1). where 3 ^ 9 — 7 ’cr. £. 
both parties are armed and prepared for battle, and it is not shown that 256s3 M. 
they were acting within the legal limits of the right of private defence, L. T. 886 . 
it does not matter which is the first to attack. In the present case the 
appellants, if they had any right of private defence, which in the oiroum¬ 
stanoes in my opinion they had not, did not act within the legal limits of 
such right. They did nob restrict bhems lvas merely to the use of such 
force as was necessary to resist trespass. On the contrary, they far 
exceeded their right, if they bad any. for they killed a man and inflicted 
serious injuries on others. As has been said in the case of Jairam Mahton 
y. Emperor The rieht of private defence of property is a restricted 

right. Section 99 of the Indian Penal Code expressly lays down that 
there is no right of private defence in oases m which there is time to have 
recourse to the protection of the public authorities, and it also lays down 
that the right of private defence in no ease extends to doing more harm 
than is necessary for the purpose of defence. Sections 100 to 1< 5 
make the right depend on the oiroumstanoes of each case. No man has 
the right to take the law into his own hands for the protection of his 
person or property, if there is a reasonable opportunity of redress by re¬ 
course to the public authorities. Beferring to Hvde v Graham (3), 

Holloway J in Madr is High Court Proceedings, Sth January 1873 U) 
sayc;—‘The natural tendency of the law of all civilized States is to restrict 
within constantly narrowing limits the right of self-help, and it is certain 
that DO other prlno pie can be safely applied to a country (like this). . . 

The right of self-help, when it causes or is likely to cause damage to the 
[ 377 ] person or property of another person, must be resttiooed and re¬ 
course to public authorities must be insisted on. If a person prefers to 
use force in order to proteot bis property when he could, for the protection 
of such property, easily have recourse to the public authorities, bis use of 
force is made punishable by the Indian Penal Code. No matter what the 
intention of that person may be, the law says that he must not use force in 
such a case. To hold otherwise would be to encourage and put a premium 
on offences of rioting which are so frequent in this part of India. The 
country would, in the language of Holloway J., *be deluged with blood' if 
an offender who could get relief by rtoourse to law is allowed to take the 


law into his own hands." 


For these reasons, I ana of opinion that there was no mlsdireot’on in 
the charge to the Jury by the Sessions Judge, and I would accordingly 
dismiss the appeal. 

Shakfuddin J,—This is an appeal by the present appellants who 
have been convicted and sentenced, as mentioned by my learned brother 
in bis judgment. The trial was held with tbe assistance of a Jury whose 
unanimous verdict was that all the accused were guilty. 
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The faobs of bhe case have been fully discussed by bhe learned 
Sessions Judge in bhe beads of bis charge bo bbe Jury, and also dealb wibh 
by my learned brobber. I need nob, bberefore, repeab bhem. 

lb bag been urged on behalf of bhe appaUanbs bhab there has been 
misdireobion in bhe charge on a point of law, namely, bhab *'in bbe case of 


80 0 . 868=12 a free hgbb deliberately engaged in by bhe parties ib is wholly immaterial 
C. W N 888 wbab bhe rights were or are.” And that bhe misdireobion has been further 

r learned Sessions Judge by directing the Jury ” thab there 

j 256=^M. right ot private delenae either on one side or the other when 

L. T. 830. both parties are evidently aware what is likely to happen and turn out 

in force. The right of private defence cannot be pleaded by persons who 
expecting to be attaoked go out of their way bo court an atbaok. When 
the parties of the complain anb and the accused are prepai^ed to 6 ghti ib is 
immaterial who was the first bo attack [378] unless it be shown that the 
accused were acting in the exeroi'^e of their right of private defence. 

Mr. Norton, counsel for bhe appellants, contends bhab the above 
amounts to a misdirection, inasmuch as the learned Sessions Judge was 
bound bo place before the Jury the evidence as to possession; and that 
this omission has caused a miscarriage of justice, for if bhe Jury had 
found possession of his clients, even for a few hours before bhe oc¬ 
currence, they had a right to defend their possession against any aggres¬ 


sion by bhe other side. . , . . .. a » 

The Indian Penal Code’deals wibh bhe right of private defence in 

seobion 96 bo 106. Under section 97 "every person has a right, subject 

to bhe restrictions contained in section 99, bo defend bis properby or tbab 

of any obher person against any act which is an offence falling under bhe 

de6nibion of offences mentioned in bhab seobion.” One of bhe resbriotions 

under seobion 99 is bhab "there is no right of private defence in oa«es in 

which there is time to have recourse to the protection of public 

Bubhoribies." By bbe above resbriotion an accused cannot set up this right 

with regard bo properby in his possession if he has time bo iavok£i the 

protection of the authorities. In oases of sudden fighbs, where there DiSiS 

nob been any preparation by either side, a man, no doubt, is within the 

law, if in defending his properby he causes such bodily injuries to the 

aggressive party as are allowed by the sections of bhe Penal Coda which 

deal wibh bhe right of private defence. 


If bbe faobs of bbe present case digolose a state of]bbings which clear¬ 
ly goes bo show that bhe accused had full knowledge of bbe fact that they 
would be opposed by the other side, their duty, as required by law, would 
be bo have recourse to the proteobion of bhe authorities, provided there, 
was time enough bo do so. If there was time, they had no right bo go bo 
bbe scene of occurrence and thus invite bhe other side to come and attack 
bhem The ooourrenoe is said to have taken place on bhe lObh March 
1:I0‘7, when the Pabhari pyne was quite dry. The accused had gone bo 
bne place bo repair bhe embankment of the said pyne which embankment 
is situated on bhe Chero side of bhe pyns. Chero is bhe village bo which 
bhe accused belong. The opposing party belong bo the village lawa. On 
the date of bhe ooourrenoe there [379] was no pressing necessity bo throw 
up any earbh on the Chero side of this pyna—bhe next rainy season being 
some monbhs after the ooourrenoe. 


From faobs proved in the case and acoepbed by the Jury ib is clear 
bhab bhe Chero people were fully aware bhab they would be abbaoked by the 
Iswa people. The Chero people numbered 400 or 600 including about 


YL] KABIBUDDIN tf. EMFBBOB 30 Oal. 880 

labourers. They were armed with swords and lathis and were led by iflOS 
^abiruddin on horseback, who had only a whip in his hand. On the ap- JAN^9. 
pearanoe of suoh a large body of men the Iswa people also began to ool- ^pp^L^ATS 
leob their forces. In the meanwhile two obowkidars started for the thana, aaiMiNAii. 

which is only four miles from the scene of occurrence, and only a mile ~_ 

from Chero. to give information of a likelihood of a breaoh of tOo peace. 

On receipt of the information two police constables arrived on the spot 
before the fighting had commenced. In spite of the remonstrances of these 899=7 Cr. L 
two ooDstahles fighting began and there was a regular combat. This figbt- j. 356=8 U. 
log commenced on the Iswa people trying to cross the pyne. h, f. 889, 

On the above facts it is clear that the Chero people had full know¬ 
ledge that they would be opposed by the Iswa people, and this is evidence 1 
by the fact of their having gone fully armed and in suoh large numbers. 

An assembly of suoh a large body of men indicates that they bad not gone 
to the spot for any peaceful purpose. Tney knew quite well that they 
would be attacked and they went to the spot to meet force by force. The 
law does not delegate to any private individual the functions of those 
public servants who are specially charged with the protection of life and 
property and the apprehension of otienders. In the present case there 
having been no pressing necessity for repairing the embankment, and there 
being ample time to seek piobeotion of tha authorities, the Cbero people 
had no right to assemble, as they did, and court an attack by tho Iswa 

people. 

It is contended on behalf of tho appellants that inasmuch as the 
Chero people had arrived on the 'pot admittedly a few hours before the 
Iswa people, the former had a right to defend the oontinuaooe of a ptate of 
things which, if altered, would have disturbed the status quo ante, and 
that the Chero people having arrived there first were maintja-ning their 
right of possession. [38o3 The common object mentioned in the charge 
is to support a supposed right to take earth from the Patbari pyne The 
question, therefore, is as to whether the Chero people bad gone to the spot 
to defend a right or to assert it. It is clear that they bad gone to assert 
that right, or otherwise there would have been no necessity of going to 
the place in such a large body and so armed. It is contended on bebalf 
of the appellants that they, having arrived on the spot first, bad the right 
to remain there, and if disturbed in that right they were entitled to set 
up the plea of the right of private defence. I cannot accept the above 
proposition, as such an enunciation of law would be dangerous bo the peace 
of the country. It would justify a regular race between two factions as 
to who should arrive first. 

In the above olroumstances, I am of opinion that the learned Sessions 
Judge was right in telling the jury that if they found (a) that there had 
been a premeditated fight between the parbioFi, (b) that the remonstrances 
of the two constables were ineffectual, (c) that there was no pressing 
necessity to repair the pynet and {d') that there was ample time to seek the 
protection of the authorities, it was immaterial as to which of the parties 

was in possession. # r 

Od6 of the oommoD objects mentioned in eeotion 141 of the Innian 
Penal Code is — **by means of oriminal force or stow of hhe orim'nal foroe 
bo any peraon to take or obtain possession of any property, or to deprive 
any person of the enjoyment of the right of way or of the use of water or 
other incorporeal right of which he is in possession or enjoyment, or fo 
enforce any right or supposed right.” The expression "to enfoioe any right 
or supposed right" suggests an opposing party, and benoe I find that the 
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1908 acoase<^ have been oharged wibh riobing wibh bhe ooznmon objeobi io wii» 
JAN. 18, to asserb by foroe or show of foroe a supposed right. 

AppbiZai*b abbenbion has been drawn by boa oounsel on bobh sides bo various 

OBxMiMAL. a^ibhoribies in support ot bheir respeobive oonbentions. They have been 
—~ referred to by my learned brother in bis judgmenb and I need nob dUouss 

86 0. 868=12 them. 
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For bhe above reasons I oonour wibh my learned brother and dismiss 
this appeal. 

Appeal dismissed, 

85 0.881. 


[881] MATBIMONIAL JURISDICTION. 
Before Mr. Jusiies Fletcher, 


Bomwetboh V. Bomwbtsoh.’^ 

[19bh February, 1908.] 

llarriags, nuUitv of^Dsceasid Bister^Illegitimats ehild'~^u$tody of iho chilis 
Maintonanee. 


'Where a 6eoiee for nnllity of marriage bad been made on the ground that the 
petitioner was the sister of the* deceased wife of the respondeat: 

Beld, that the ohild was the illegitimate child of the petitioner and that ahe 
was entitled, unless a strong case was made out to the contrary, to the custody 
of the child. 

• Maintenance for a ohild may be lightly and properly spent for the purpose of 

maintaining a joint home for the infant and his or her parent, and an account 
of the amount allowed for maintenance will not be ordered so long as the 
infant is properly maintained. 

Application. 

A decree for nulllby of marriage was made on bbe X6bh May 1907 on 
bbe pebibion of Isabel Edna Bomwebsob, on bbe ground bhab bbe pebibioner 
was bbe sister of bhe deceased wife of bbe respondent, G. S. Bomwebsob. 
A reference was directed bo bhe Registrar bo enquire and report wbab 
would be a hb and proper amounfa bo be allowed for the mainfaenanoa of 
bhe infant daughter of bhe pebibioner, and bhe Registrar reported that 
Rs. 75 a month during bbe hob weather and Rs. 50 a month during bbe 
cold weather would be a proper allowance for the maintenance of bbe 
infant; and bhe petitioner was given bhe ousfaody of the infant. 

The respondent now applied to vary that order on bbe ground that 
the petitioner was not a fit and proper person to have the custody of bhe 
child. 

Mr. Mehta, for the respondent. Under s. 44 of bbe Indian Divorce 
Act bbe Court has jurisdiction in bbe case of nullibv of marriage bo 
make orders with respeob bo bbe custody of minor [382] children. The 
only point bhe Oourb will consider Is—wbab will be best for bhe benefit 
of bbe child ? The mobher is an unfib and improper person bo have custody 
of bhe infant and bbe father is financially in a better posibion; sea Witt v. 
Witt (1) and Barnardo v. McHugh (2). 

[Fletcher J. referred bo Gordon v. Gordon (3).] 

Mr. Godfrey {Mr, Gregory with him), for the pebibioner. Inasmuch 
as bhe marriage was declared null and void ah initiot bhe child must be 
considered in law illegibimabe. It follows that the natural righb bo the 
custody of bhe infant lies wibh bhe mobher: Barnardo v. McHugh (2) and 

In re Darevs (4), ____ 

* Application in Original OWil flail (Matrimonial) Ko. 6 of 190T. 

(1) [1B91] P. 1R3. (3) [1903] P. 99. 

(2) [1891] A. C. 888, 696, 899. (4) (I860] II It. Q. L. 298, 
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Mr» Mehta, in reply. igOB 

FliB'iOHKB J. This is an applioabion made by bhe respondenti in a Fbb. 19. 
suit) biongbl) in fih»s Gourb for nuiliby of marriage bo have the custody of 
the child of bho pabibioner. A decree for nulhby was made in May lasb jubii 

year on bhe pabibion o^ the pebibioner on the ground bbab bbe petitioner diotioh. 
was bhe sisber of bbe deceased wife of the respondent. —» 

A reference was direobed in chambers bo bhe Registrar to enquire and O* 
report wbab would be a 6t and proper amount to be allowed for bbe main- 
ben an o a of bhe child of bhe petitioner, and bhe Registrar reported that 
Rs. 75 a month during bhe hot weather and Rs 60 a month during bhe 
cold weather would be a proper allowance for the maintenance of the 
infant, and the petitioner was Kiven the custody of the Infant. 

The respondent now applies to vary tbab order on the ground that 
the petitioner is nob a bt and proper person to have the custody of the 
child. It is to be uotioed in tbe 6rst instance that this is not a case in 
which tbe Oourb made a declaration of nullity of a marriage which was 
voidable. The marriage in tbe present case is one which was void ab initio. 

The child in law is tbe illegitimate child of the petitioner and she is 
entitled, unless a strong case is made out to the contrary, bo the custody 
of tbe child. 

[888] What is the evidence produced on bhe present application ? 

The only material allegation is bhe one made in bhe affidavit of Mrs. Fooks 
that in April 1906 bhe petitioner misoonduoted herself with a Mr. Musgrove, 
but that was some time before tbe order for the custody of tbe child was 
made. In my opinion, no evidence has been given that since tbe order 
giving tbe petitioner bbe custody of the child and tbe order allowing 
maintenance, the pebibioner has misconduoted herself, 

Tbe real point seems to be tbab the lady is practically without any 
means and nabarally bhe maintanauoe is spent by her in maintaining a 
home for herself and her child. Tbe respondent seems to object bo this 
and be wishes that bbe mainbenance should be solely spent for tbe child. 

That is nob a good ground of objeobion. lb has been decided over and over 
again in bbe Obancery Courts that maintenance for a child may be rightly 
and properly spent for bbe purpose of maintaining a joint home for the in¬ 
fant and his or her parent, and an account of the amount allowed for 
mainbenanoe is not ordered so long as the infant is properly maintained, 
lb seems bo me bbab no grounds have been made out for re-opening tbe 
question as bo bbe custody of bbe infant. 1, therefore, dismiss this applica¬ 
tion with costs. 

Application re/uted. 

Attorneys for bbe pebibioner: Carruthera & Oo, 

Attorney for tbe respondent: K. M. Bukhit. 
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[384] GRIMINAIi REVISION. 

Before Mr. Justice Bampiui and Mr. Justice Skar/uddin, 


. Maniroddin V . Emperor.* 

[I8bh February, 1908.] 

Private defence, right of—'Dommon ohjecU cts found by Trying and Appellate Courts— 
Penal Code (Act XLV of 1860) ss. 96—106. 

No light to pfivata defanoe arises where a large body ot men go armed and 
prepared lot a fight, and attack the opposite party with intent to enforoe their 
right or supposed right to aertain land. 

The petitioners numbering from forty to sixty, armed with lathis, *8peats and 
heavy billets of wood, proceeded to the disputed land, attacked the complainant 
and hie father, and destroyed the oropa growing thereon. Both parties claimed 
the land as having fallen to their shares on partition. The Magistrate found 
that the complainant was in poasession and had grown the oropa : — 

Held, that the right ot private detcuce did not arise, as there was no invasion 
of the petitioner's rights on the day of ocaurrenoe. and, In any case, that they 
had ample time to have recourse to the authorities for the protection of their 
lights. 

Where the accused were charged with rioting with intent to dispossess the 
complainant, but the Appellate Court thought the question of possession not 
clear aod found them gailty of noting with the intention of enforcing their 
right or supposed right:— 

Held, that both common objects raised the same questions, and that the 
accused were in no way prejudiced. 

CDlst. 3 P. L. J. 419; 81 I. 0. 164=25 Cr. JCj. J. 676.] 


The pebibioners, Maairuddin and obhers, were bried by bbe Sub- 
divisional Officer of Habiganj and oonviobed under s. 148 of faho Penal 
Code. On bba Sbh MaroU 1907 bbe aooused, from forby bo siiiby in 
number, wenb armed wibb lathist spears and heavy billets of wood and 
a&bauked &he oomplainanb, Basir Mahomed, and bis fabher, and desbroyed 
bbeir orops on a certain piece of land. 

The complatnanb claimed bhe disputed land as having fallen, 
on p&tbibion, bo bbe share of his landlord, while bhe pebibioners allegad 
bhab lb had fallen bo bheir share. The Magisbrabe found bhab bhe 
oomplainanb was in possession and had grown bhe orops, [385] and 
be accordingly convicted bhe accused. They appealed bo bhe Ses¬ 
sions Judge who held bhab neibher paiby was in ezolusive or undisbuib- 
ed possession, bub bhe appellants’ common objeob was bo enforce bhe 
nghb or supposed right of bbe pebibioner, Sadai Chand and bo onlbivabe bhe 
land as a tenant of Maniruddin ; and he dismissed bhe appeal. The pebi- 
bioners then moved bhe High Courb and obtained bbe present Rule. 

Babu Sarat Chandra Boy Ghoudhry, for bbe petitioners. 

Rampini and Sharfuddin JJ. This is a Rule bo show cause why 
bhe oonviobion of, and sentences passed on, bhe three pebibioners, tiis., 
Maniruddin, Sadai Chand Saba, and Sheikh Obamari, should nob be seb 
aside. Tne three pebibioners have been ooaviooed by bhe Sub divisional 
Magistrate ot Hauiganj of offences under secbion 148 of the Penal Code 
and ibiibenoed Mauiruddiu bo eight moubna’ and bhe obh^r two bo six 
months’ rigorous imprisunmeub. The pebibioner, Maniruddin, has further 
been oonviobed of an ohenoe under seubicu 3:^4 ol bhe Penal Code and 


* Ccimiual Rdviaion No. 15 of 1908. against the order 
Judge of Syihet. dated Nov. le. 1907. 


of J. Phiilimore. Sessions 
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ionteDoea to undergo a further term of tour months’ rigorous imprison- ^1908^^^ 

™*”'The facts are that the acoused on the 8th March last were members 
of a large body of men. about 40. 50 or 60 in number, who came armed 

with lathis, bikals (or spears) and huohasalas (apparently „ olii-ia 

wood) and attacked the complainant. Basir Mahomed. I"® I? W “m 

Dengu. severely wounded them and destroyed the crops sown by *7 Op. h. 1. 

plainant on a certain piece of land. There had been a partition of 874. 

?and of which the disputed plot formed a part TWo was a 

to the share to which the disputed plot had fallen on 

complainant claimed it as having fallen to the share of his landlord. The 

accused. Maniruddin. raised a similar contention. The Magistrate lound 

that the complainant was in possession and had grown tbe crops destroyed 

by the accused. He. therefore, charged the aeeused with noting 

with dangerous weapons “with the common object of dispossessing Basir 

Mahomed from certain land in his possession, and with having used 
violenoe in proseoubion ot bhab common objeoD- ' 

r386l The pebibioners appealed to bbe Judge -who dismissed 
appeal. Bub he said. ”Ib seems bo me bhab neihhar parby can be said bo 
have been in exolueiva or undisburbed possession of the laud • . • • • 

find bhab bbe appellanb’s common objeob was bo enforoe the ngbb or up- 

posed right of Sadal bo oulbivabe bbe land as a benanb of Manuuddm, and 

bhab they oommtbbed rioting.” , . .. _kUaK 

The Buie wa^, therefore, applied for and issued on the ground bhab 

the Judge had found the accused guilty of rioting with a different common 

objeob than bhab specified in bbe charge. 

In support of bbe Rule it has been urged (i) bhab bbe acoused cominib- 
ted no offence, as on the 6ndings ol the Judge the petitioners only exemsed 
the light of private defence, (li) that they have been 

with a different common object from that specided in the charge. (m) 
that the two petitioners. Sadai Cband Saha and Sheikh Cbamarl, 
active part in the riot. They had no weapons and used violenoe to °° °°?- 
As bo the first of these pleas, it appears bo us bhab ib cannot prevail. In 
our opinion the aooused cannot be said to have been acting in the exercise 
of the 1 ight of private defence. They deliberately went to the 1®^ 
with deadly weapons and in very large numbers with intent to enforce 
their right or supposed right to the laud. The witness D^gu says that as 
the petitioners passed his house on the way to the field Maniniddin said. 

“Come out haramjada, you and your eons. I am going to the field. This 
shows bhe pebitioners wenb to bbe disputed field deliberately intending bo 
fight and defied-bhe complainant and his father bo come and oppose them. 

There was no occasion for their going to bhe field bhab day. The orop had 
been previously sown by bhe complainant and was growing. The pebibion- 
ers were nob suddenly called on bo probeob bheir rights or supposed rights. 

There was no attempt on the day of the occurrence bo invade or enoroaon 
upon them. In any case, they bad plenty of time bo ha^e recourse bo the 
authorities civil, criminal and police, and deliberately ignored thorn and 
boofe bhe law into bheir own bands. In these ctroumsbanoes, under section 
99 of bhe Penal Code, no right of private defence can have arisen. 

The second plea is of a vaiy technical nature. The aooused 
oharged with rioting with tobenb bo dispossess bhe complainant [387J 
from certain land. The Magisbrabe found bnem guilty of noting with 
this intent. The Judge thinks bhe question of possession of the land is 
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1908 clear, but* say*! bbali in any oase bhe accused oommibbad an offence 

Fxb. 18 . under secbion 148 of the Penal Code, as they oommibbed rioting with the 

enloroing their rights or supposed rights to the land. The 
BaVisxoB. between the common objacD charged by the Magistrate and that 

_ held by the Judge to have actuated the accused, is vary slight. Both 
SSa 8Sisi3 common objects raise the same questions, and the accused have in no way 
=7 Or L J P*^«judioed or misled in their defence so as to induce them bo omit 

S74L ' * bring forward any evidence. They knew very well they were charged 
with an offence under section 148 of the Penal Code, and that ib was 
advisable lor them to establish their claims to the land, in order to justify 
their proceedings. In faet, they were obarged with a more serious, and 
have been found to have been actuated by a somewhat similar, but less 
serious, common object. 

The petitioners’ third plea seems to us not to be correct. There is 
ample evidence that both Sadai Gband Saha and Chamari carried weapons 
and took an aotive part in the riot. Thus Basir Mahomed says: ** Gha- 
mari beat me on my right lag with a lathi. Nobin Ghamar, Mansar, 
Sadai Shaba and Eakub beat me with lathis and also my father*" Dengu 
says *' Chamari struck me on my left hand with a lathi,** Biramuddin 
says, *' Chamari beat Dengu.” Keda Julia says ; ” Chamari struck him 
(Basil) with a lathi on the head. Jasud, Sadai Shaba, and Nobin and all 
the accused beat with lathis and piok-aTes." Hrldoy Mistri and Mohabutnl- 
la give similar evidence. There can, we think, be no doubt that the second 
and third petitioners book an active part in the riot and are not deserving 
of any leniency. 

The Magistrate observes : ” Manirnddin is clearly the person who deli¬ 
berately engineered the .riot, and it appears that he has spent most of his 
life doing this sorb of thing, having been imprisoned several times for 
similar offences. His offence, therefore, requires an extra severe punish, 
ment." 

We accordingly discharge the Buie. 

Rule discharged. 


85 C. 388 (aBl2 C. W. N. 378). 

[a88] APPEAL FEOM ORIGINAL CIVIL. 

Before Sir Franois W, Maelean^ K, G. 1. B., Ohief JuttioBi Mr, Justice 

Stephen and Mr, Justice Woodroffe, 

Shahbbzada Mahomed Kazim Shah v, R. S. Hills.* 

[19bb December, 1907.] 

Prioritg^Partitioiy-^vjeHy—Allotment on partition — Mortgagee-Charge for owelty. 

Where oo-ahaiers have been awarded certain samg of money as owelty on a 
partition decree, they are entitled to priority over the mortgagees of a portion 
of the property partitioned. 

CR«f. S4 Mad. 176; 43 All. 696=18 A. D. J. 807=68 I. 0. 171.] 

Appeal by the defendants, Shabebzada Mahomed Kazim Shah, 
Shaebzada Wally Mahomed Shah, and bhahebzada Mahomed Karim 
Shah, from the judgment of Harington J. 

This was a suit brought by the plaintiff, Robert Savi Hills, against 
the l?t defendant. Sbahebzada Fateh Mabomed Shah, for an aooounl of 

^ Appeal from Original Oivil, No. 62 of 1807, in Bolt No. 461 of 1906. 


938 



Vl] IHAHBBl&DA MAHOMflD KAZIU 8BAH V. B. I. HlIiLfl 86 Oal. 80d 

what was due to him on two deeds, one dated the 13th April 1904, by 
which the 1st defendant mortgaged bis andivided 7/406h share in 59, 
62-1, and 52-2 Park Street, and 1, Bassa Road, in favour of the plaintiff, 
and another dated the lObh April 1905 under which there was assigned to 
the plaintiff a mortgage which bad been created by the 1st defendant on 
his share in the Park Street property in favour of one Manshi Abdul Jalil. 
The 1st defendant, Shahabzada Pateh, did not dispute the plaintiff's 
claim, but the 2Qd, 3rd and 4th defendants, the Shahs, claimed priority 
over the above mentioned mortgages for two sums of Bs. 37,000 and 
Rs. 9,500 respectively payable as owelty money which under a decree for 
the partition of the joint property had been declared a charge on the 
shares allotted to the mortgagor. The other set of defendants olaimed 
under another mortgage which the plaintiff respondent admitted was 
prior to bis. Harington T. in his judgment dated the 12th Peoember 
[389] 1906 held, that no agreement (e.g., such as in this case, viz. that 
the owelty money should be a charge on the Park Street property) 
between the parties to a partition suit even though embodied in a High 
Court deoree could affect the rights of a mortgagee who was no parky to the 
proceedings. That the Shah defendants had given up possession of the 
share in No. 52'2 Park Street without getting payment, thereby surrender¬ 
ing the security which they had for enforcing the payment of owelty, 
and bad done so by making an arrangement by which they affected to 
oreate*a charge on the property comprising the mortgagor's 7/40kh share, 
and they would be, but for the agreement, in the position of ordinary 
judgment-creditors entitled to execute their deoree for owelty money 
against the mortgagor's property by attachment and sale, bub such sale 
would be subject to any encumbrances created by the mortgagor. The 
learned Judge further held that the Shah defendants were entitled to a 
mortgage deoree for the sums olaimed as owelty, but that such sums were 
to be paid after the other charges had been satisded. 

From this judgment the Shah defendants appealed, 

Afr. S. P. Sinha {Standing Counsel) {Mr. Buckland with him), for 
the appellants. A mortgagee of an undivided share in the absence of 
fraud is bound by the partition proceedings ; Byjnath hall v. Bamoodeen 
Chowdry (1), Sharat Chunder Burmon v. Hurgobindo Burmon (2), Bern 
Ohunder Qhose v. Thako Moni Debi (3), Khetterpal Sritirutno v. Khelal 
Kristo Bhuttackarjee (4), Pullamma v. Pradosham (6), Amolak Ram v. 
Chandan Singh (6). Ghose's Law of Mortgage in India, Srd Ed., page 
353. Each oo-sbarer is entitled to partition or to mortgage his ebare. 
When the defendants took the property they took an undivided share, and 
the only way they can disturb the partition is to show that there has been 
fraud. The property being subject to a charge must be taken subject bo 
that charge. 

Mr. Oarlh {Mr. S. B. Dass with bim), for the respondent 
(2nd defendant). In the ffrst place the partition decree is a con* 
[890] sent deoree. Under the present practice, mortgagees are not made 
parlies to a partition suit, but Sale J. has held that a mortgagee can 
watch proceedings, Khetterpal Sritirutno v. Khelal Kristo Bhuttncharjee 
( 4 ). I do nob understand how a mortgagee can attend in this manner. 
My mortgage was after the partition suit, but it was before tbe partition. 

(1) (1874> tj. R 1 I. A 106, 118. (4' (1894) I. Tj. B 91 Cal. 904. 

(2) (18701 1. I,. F. 4 Oal- BIO. (fS) ri«95) I L. R 18 Mad 816. 

(8i (1693) I. Ij. B aO Oal. 688. (6) <1902) I. Ij. R. 24 AIL 488. 
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Id the Privy Connoil ease Byjnaih Lall v. Bamoodeen Chowdry (l). the 
learned Judge did not consider the question of an unequal partition in the 
absence of fraud. The point is still open as to what tha rights of mortgagees 
of an undivided share are. In the partition suit the parties themselves do 
not say that the mortgagees are to have priority. The ease of Hem 
Ghunder Gkose v. Thako Moni Debi (2) is distinguishable from the present, 
_ in that case the parties bad equal shares, but here that is not so. The 
W parties have not said, nor has the Court said, that the mortgagees are to 

' ’ ’ ** have priority. I submit therefore that the judgment of the Court below 

was right, and this appeal should be dismissed. 

Mr. Hyam, for the plaintiff respondent. I do not claim priority as 
between the appellants and myself. 

Mr. Sinh», in reply. 

Maolban, C. J. The question in this appeal is whether or not, in 
the oiroumstanoes 1 am about to state, the present appellants, to whom 
two sums of Rs. 37,000 and Bs. 9.500 have been awarded by way of owelty 
on partition, are entitled to priority over certain mortgagees, whom I will 
refer to as the Boy mortgagees, on a portion of the property which was 
partitioned. 

The facts lie within a very narrow compass and are as follows : 

A suit was instituted some time in 1901 to set aside a certain trust- 
deed. To that suit all the parties either interested under the trust or who 
would be interested if the trust-deed were set aside were parties; and some 
of them apparently were minors. Tba result of that suit was that the trust- 
deed was set aside and, upon that decree being passed, the minors ceased to 
[89l] have any further interest in the estate. By the decree in that 
suit, which is dated the 8bh of August 1904, all the parties who, upon the 
trust-deed being set aside, became entitled to the property in certain 
shares, agreed amongst themselves to have it partitioned. The estate at 
the time was vested in the Official Trustee ; and, under the decree, the 
Official Trustee was ordered to convey to Fateh Mahomed Shah, the mort¬ 
gagor, to the Roy mortgagees, the house and premises No. 62-2 Park Street 
in Calonbta. By the same decree it was ordered and decreed *' with the 
like consent {i. e. of all the parties interested in the properties) that Fateh 
Mahomed Shah (the mortgagor) should pay to the present appellant two 
several sums of Bs. 37.000 and Bs. 9.600 as in the decree directed, and it 
was declared with the like consent that the said two sums of Rs. 37,000 
and Rs. 9,500 respectively formed a charge upon the premises No. 52-2 
Park Stre'et allotted to Fateh Mahomed Shah, and that the allotments 
made to the various parties (including the mortgagor) should stand charged 
with the respective incumbrances and charges created by them respectively 
over their respective shares and interests in the aforesaid properties.** 

The mortgages under which the Roys claim are dated (Isb) the 29bh 
of January 1902, (2nd) the 2nd of June 1902, and (3rd) the 2ad of Sep¬ 
tember 1902 ; and they were mortgages to secure an aggregate principal 
sum of Rs. 18.000 with interest ah 18 per cent, per annum with quarterly 
rests The security was the share of the mortgagor in the various pro¬ 
perties which had not then been partitioned. The result of the partition 
proceedings was to give to the mortgagor the house No. 52-2-Park Street, 
subject to the charge for the two sums of Rs. 37,000 and Rs. 9,500, and 
the question now ie as between the present appellants and the Roy mort¬ 
gagees. whether the appellants are entitled, in respect of those sums, to 

(0 (1874) Ij. B. 1 1. A. 106, 118. (2) (1898) I. Ii. R. ‘^0 Galo. 638. 
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priority over the Boy mortgagees. The learned Jadge in the Conrb 
of first instanoe has held that they are not; and oonsequently they have 
appeali^d. 

It is quite clear that after the partition was effected, the mortgagee 
was entitled to regard his mortgages as attaching to the house No 52-2 
Park Street, in substitution for the seourity on the mortgagor s undivided 
share in the property ganeraliy, [.192] The seourity was shifted, as the 
result of the partition, from the undivi'^ed share of the mortgagor on to 
the property directed to be conveyed to him under the decree. 

This is not disputed. Then arises the question of priority. To 
determine that question it becomes necessary to ascertain what was the 
substituted property which the mortgagor t'^ok under the partition. It is 
clear that sll he took was the hou'^e No. 5d-2 Park Street, subject to the 
charges of Rs. 37.000 and Rs. 9.500 in favour of the appellants; and it can 
only be upon that, that the Roy mortgagees can rank as mortgagees, that 
is, upon No. 52-2 Park Street subject to tbe obargas created by the deoreo. 
But it is said that this was a consent decree, Tba^ does not seem to me 
to make any real difference unless the Roys can show that the partition 
effected was either the result of fraud, or unfair or improper as against the 
mortgagee who was not a party to the partition proceedings. 

Undoubtedly, a person who advances mooev upon a mortgage of pro¬ 
perty which the mortgagor holds in an undivided share must be taken to 
take it subject to the liability of the property to be suosequently parti- 
tioued. Now, wbat is the attitude of the Roy mortgagees in this suit? 
Do they approbate or do they reprobate the partition proceedings ^ If we 
look at paragraph 2 of their written statement they ask that their mort¬ 
gage may be regarded as the fir'^b charge upon tbe premises, iNo. 

Park Street, "If it is shown that the partition was fair and proper. 
There is absolutely nothing to show, nor have we beard any argument, 
boat it was unfair or improper. 

The pla'nbiff then has come into Court upon the footing of adopting 
the partition proceedings; and if they adopt these proceedings their mort¬ 
gage can only be on tbe interest of their moitgagor under the partition. 

That interest has been already stated. This concludes the matter. 

A point was male that the appellants must be taken to have sur- 
rendt-red their security, because the possession of the bouse No. 52-2 Park 
Street had, in accordauce witib the decree, been handed over to the mort¬ 
gagor hy the Official Trushoe I am unable ^o appreciate that argument. 
I cannot see why, if tne [393] mortgagor was put into po-sessioo by 
the official Trustee, and in aoof>rdanoe with the decree, the appellants 
have lost bneir fght to tne charge which is specifically created hy that 
decree in their favour. 

There is one arRument of Mr. Garth which I ought to notice. It Is said 
that if a transaction of this ‘■ort can stand, the result may be that oo- 
sharers m^y oq a partiMoDt kuowiog bba^ oo^a of feh^tn has mortgaged his 
share, so arrange matters that he should gat no portion of the immoveatne 
property on the partition, but receive tbe wbol<) of his share in o^h, the 
effect of which would be to defeat the rights of his mortgagee. We are 
not dealing with that case low : there is no sug.;esbioa that this partition 
was unfair, improper, at any rate, there is no evideaoa of it. It such a 
case arise, as Mr. Garth suggests, I dare say the Oouros will be able to 
deal with it satisfactorily. 
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The appeal must saooeed. The aopellanls mnsli havoi as between 
themselves and the Boy mortgageest who mast pay them, the oosts of 
this appeal acd also the fxtra oosts which have been oooasioned by the 
raising of the presenb point in the Court of hrst instance and which they 
were ordered to pay. 

Mr. Binha's clients, the defendant appellants, must in the first 
insbanoe pay the plaintiff's costs and may add them to their seouri&y. 

Stephen J. I agree. I would add that it is quite plain that the 
appellant’s claim, which is a charge upon the property* constitutes a 
deduction from the corpus of the property and is not affected by any 
dealings with the possession of the property on which the decision of the 
Judge of the Court of first instance is based. 

WooDBOFFE J. 1 agree with the judgment of the learned Chief 
Justice. 

Attorneys for the appellants ; Norendra l^ath Mitter,, 

Attorneys for the respondents: Gregory & Jones, Sashi SeJthar 
Bonerjee and Kali Das Bhanja. 
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[394] ORIGINAL CIVIIj. 

Before Mr. Justice Fletcher, 

A. J. King v. Secbetary op Statb fob India.* 

[4th February, 1908.] 

Waiver^JurUdiction^Leave to eue-^LeiUrs Patent (IQW cl. 13 . 

Where there is no want of inrisdiotion in this Ooact over the aabjeot’inattar 
of the action, bat leave under ol. 19 of the Letters Patent is required before 
the Court can entertain the sait* the objeobion that suoh leave has not been 
properly obtained may be waived and will be considered to have been waived if 
the defendant dies bis written statement and applies for a commission to 
examine witnesses. 

Moore v. Oamgee (1) followed. 

CBcf. 17 O.W N. 51-2=18 I. 0. 893 : 44 Oal. 10.] 

Original Suit. 

The suit wan instituted by the plaintiff, Arthur John King to recover 
damages for wrongful dismissal. The plaintiff alleged that in 1884 he 
entered into an agreement with the Government of India for the manage¬ 
ment of the Governtnenb Tea gardens at Port Blair on a salary and com- 
mission, that in 1887 he entered upon his duties as manager, and that on 
the l8th July 1905 he was wrongfully dismissed from his employment, 
and thereby sustained serious loss and damage. In his plaint the plaintiff 
alleged that his cause of action arose partly in Calcutta, and prayed for 
leave under ol. 12 of the Letters Patent to institute this suit. Leave to 
sue was obtained from the Master. 

The defendant duly filed his written statement joining issue with the 
plaintiff on the terms of the agreement under which he was employed, 
denying that the plaintiff had suffered any damage, and submitting that 
the plaint disclosed no oau^e of action, and that, in the alternative, if any 
cause of action he establi<^hed that any suit relating to plaintiff's contract 


* Original Civil Sait No 468 of 1906. 
(1) (1890; L. B. 35 Q. B. D. 244. 
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should be brought at Port Blair under the Regulations relating to the 
Andaman Islands. 

[895] On the defendant subsequently applying for a commission to 
examine certain witnesses, it was directed that the matter be set down for 
argument as to whether or nob this suit was validly pending in this Court 
having regard to the fact that leave to institute the suit was obtained 
from the Master. It has previously been held by the Court in this suit 
that the Secretary of State for India in Council could not be said to re'^^ide 
within the jurisdiction of this Court, so that leave to sue under cl. 12 of 
the Letters Patent was necessary. 

THb Standing Counsel (iVfr. Sinha), for the defendant. It is clear 
that the leave to institute this suit obtained from the Master was not 
properly obtained : Lalitashwar Singh v. Bameshwar Singh (l). The 
question now is whether by hling his written statement the defendant 
has waived his right to object that proper leave has not been obtained. 
Such leave under cl. 12 of the Letters Patent affects the vary fuandation of 
the jurisdiction: see Rampurtab Samruthroy v. Premsukh Chandamal (2). 
The position m Ragland is vary different : see Preston v. Lamont (3). 

[Fletoher J. In re Anglo^African Steamship Company (4) expressly 
decides that this power is nob inherent in the Court.] 

The present matter does not come under tnat class of oases where by 
appearing without protest I may be taken to have waived the question of 
jurisdiction. The plaintiff has filed this suit in this Court without juris* 
diction. There cannot be waiver of objection to jurisdiction. Kvaa by 
consent I could not give this Court jurisdiotioa without the Court's leave: 
see Ledgard v. Bull (5). Objection to jurisdiction can be taken at any 
stage of the proceedings, even at the hearing ol a suit and even on a 
second appeal. The authorities will be found collected at p. 98 of 
O’Kinealy’s Code of Civil Procedure. 6th edition. We have taken no 
further step in proceedings since discovering that the Master was inoom* 
patent to grant leave under ol. 12 of the Letters Patent. Keate v. 
Phillips (6) and Qurdeo Singh v. Chandrikah Singh (7) were also 
referred to. 

[396] Mr. Pugh {Mr. Thornhill with him), for the plaintiff. It is 
true that the order graatiog leave to sue under ol. 12 of the Letters 
Patent bas been held to bo a judicial act. and that snob leave, if granted 
by the Master, was bad. But the defendant after filing bis written 
statement bas taken a further step in proceedings and applied for a com¬ 
mission. This recognises the suit as a pending suit and amounts to a 
waiver of objection to jurisdiction : see In re Anglo-African Steamship 
Companyi^) and Fry v. Moore^S). It has been held in Doss v. SeerHary of 
State for /ndia(9), that the Secretary of Skate must be considered to be 
in India as well as in Ragland, sad is capable of being sued in India. I 
mention In the matter of the ^Fannie SkolHeLd^' (10), as it is desirable that 
all the authorities should be placed before the Court. 

Cur. adv. vult. 

FijETOHBb j. The present application comes before me in a some¬ 
what nnusual manner. 

(1) (1907) l. I, B. 84 Oal. 6l9. (6) (1878) W. N. 186. 

(2) (18H0) 1. r, R. 16 Bom. 98. (7) (1907) 6 0 L. J. 611 . 

(9) (18761 1 Exob. D 961. (8) (1889) L R. 28 Q. B. D 396. 

(4) (1H86) Lt. R. 82 Ch. D. 940. (9) (1875> I,. B. 19 Eq. 609. 

(6) (1886) 1. li. a 9 AIL 191; Ii. R. 18 (10) (1889) 1. L. B. 17 Ca) 887. 

1. A. 184, 146. 
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This snit is broaghl by iihe plaintiff to reoover damages for ^rongfnl 
dismissal. The plaintiff in bis plaint alleges that bis cause of action ari¬ 
ses In part in Galoutta and prays for leave under clause 12 of tbe Letters 
Patent to institute tnis suit. Leave to institute this suit was granted 
by tbe Master, Tbe defendant duly bled bis wiitten statement and 
applied to Court for a oommission to examine certain witnesses. Upon 
this application consing on for hearing before WoodroCfe J.* he directed 
tbe matter to be set down for argument as to whether or not tbe suit is 
validly pending in this Court, having regard to the fact that leave to 
institute tbe suit was obtained from tbe Master. Now it has been decided 
by a special Bench in this Court in tbe case of Laiiteshwar Singh v. 
Rameshwar Singh (1) that tbe granting of leave under clause 12 of the 
Letters Patent being a judicial act cannot be delegated to tbe Registrar 
or Master, and that tbe ruies of the l 397] High Court in so far as they 
authoiise the Registrar or Master to grant such leave ate ultra vires. 

But neither in that case nor in tbe present case until I pointed out 
tbe question to counsel was it argued whether tbe objection that the 
leave was granted by the Registrar or Master is one wbiob can be waived. 
If tbe objection is one that cannot be waived tbe matter is one of far-reaob- 
ing oonsequanoes. It means that in every case wnere the suit has proceed¬ 
ed even to judgment, tbe defendant can turn round and say that the whole 
proceedings are a nullity. Fortunately in my opinion this is not the re¬ 
sult. Tbe case is 1 think covered by the authority of Moore v. Garngee l2) 
which though not referred to in the argument before me is not distin¬ 
guishable from the present case. Id that case there was an application 
by the defendant for a prohibition direoted to tbe Judge of the flounty 
Court of Surrey to prohibit the proceedings in an action by the plaintiffs 
against tbe defendant in that Court. By the County Courts Aot, 1888 
(51 and 52 Vic. C. 43), section 74, it is provided that “ Every action or 
matter may be commenced in the Court within the district of which tbe 
defendant or one of the defendants shall dwell or carry on his business 
at the time of commencing the action or matter, or it may be commenced 
by leave of the Judge or Registrar in the Court within the district of 
which the defendant or one of the defendants dwelt or carried on the 
business at any time within six calendar months next before the time of 
commencement or with the like leave in the Court in the district of which 
the cause of action or claim wholly or in part arose." 

At the bearing of that action on the second day the solicitor for tbe 
defendant took the objection tnat tbe Court had no jurisdiction to enter¬ 
tain the action on the ground that tbe defendant did not dwell or 
carry on his business within tbe district of the Court at the time of the 
commencement of tbe action, and no leave had been obtained to bring the 
action in that Court. The County Court Judge held that the defendant 
by appearing and contesting tbe action bad waived tbe objection and 
proceeded with the hearing. The defendant accordingly applied to a 
Divisional Court of the Queen’s Bench Division (Cave and A. L. Smith JJ.) 
[assj for a prohibition to prohibit the proceeding in that action. Now 
pausing here for a moment it will be noticed that section 74 of the 
County Courts Act is very similar to olauBe 12 of the Letters Patent. 
Doubtless under section 74 of the County Courts Aot leave may be grant¬ 
ed by the Judge or the Registrar, whereas under clause 12 of the Letters 

(1) (1907J I. L. B. S4 Cal. 619, . (9) 11890) L. B. 3B.Q. B.D. 944. 
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Patent leave must be granted by a Jndge. Bat in Moott v. Qamgee (1) 
no leave at all had been granted* and there oan be no distinotion between 
the ease where no leave at all has been granted and a ease where leave 
had been granted by a person not authorised to grant leave. 

The judgment of the Oourt in Moore v. Oamgee (1) refusing the appli- 
oation for a prohibition was delivered by Cave J., who in the course of his 
judgment made the following pertinent remarks :— 

** There are two senses in which it may be said there is no jurlsdiotion 
to entertain an action—first* where under no oircumstances can the Oourt 
entertain the particular kind of action* as in oases within section 66 of 
the Act—that is* libel, slander, seduction, or breach of promise ol marri* 
age; eeoondly, there are the oases provided for by section 74* where uoder 
certain oiroumsbanoes leave can be given to bring an action which the 
Court could nob otherwise entOTtain ; in these oases there is no want of 
jurisdiot on over the subject matter of the action, but leave is required 
in tbe particular o>*sa before the Court oan entertain the action, and 
it is an objection which may be tauten to the hearing of the action, 
that tbe defendant does nob dwell or carry on bis business within the 
jurisdiobion, and leave has not been obtained. In tbe present case tbe 
plaint was issued, and tbe case was beard, and partly decided* before 
tbe objection was taken. There is always some difficulty in drawing 
aa analogy between proceedings in tbe High Court and proceedings 
in tbe County Court, because the High Court has jurisdiction by tbe 
common law, whereas tbe jurisdiction of the County Court is entirely 
created by statute; but there is some analogy between such a case as the 
present and a case in the High Court, where it is sought to serve a writ 
on a defendant who is resident abroad. In suob a case in the High Court, 
if the defendant is served and takas any step in tbe action, except 
[399] moving to set aside the service, he waives tbe objection of want of 
jurisdictidn* and cannot be heard; but a conditional appearance may be 
be entered, which has not the effect of waiving the defendant’s right to 
object to tbe jarisdicbion. In my opinion tbe case is much the same in the 

county Court.I think, therefore, that the objection of tbe 

Court may be waived by baking any step in the proceedings before apply* 
ing to dismiss the action; and this view is borne out by a case which was 
not cited in argument : In re Jones v. James (2).** 

The remarks of tbe learned Judges in Moore v. Qamgee (3) appear bo 
me to apply bo a case where leave has been purported to be granted by 
some persons other than a Judge under clause I2 of the Letters Patent. 

In suob a case no leave within the meaning of clausa 12 has been 
granted. 

The present suit is one where there is no want of jurisdiobion in this 
Court over tbe subjeob>matter of the action, but leave under clause 12 of 
the Letters Patent is required before the Court oan entertain tbe suit. 

The defendant in this suit ought to have known as a matter of law 
that there was a want of jurisdiction unless leave as provided by clause 12 
of tbe Letters Patent had been granted. He has filed his written state¬ 
ment and applied for a commission to esamine witnesses. By taking 
these steps the defendant has, in my opinion, waived his objection bo 
tbe jurisdiction. 

(1) US.Ol L. B. 95 Q. B. D. ai4, 946. 

(3) (1850) L. J. (Q. B.) 36T. 
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The applioation by fabe defendaat for a oommission to examine 
witnesses mast be set down for argument on its merits. 

Attorneys for the plaintiff : Leslie and Hinds. 

Attorney for the defendant: KesUvtn. 
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[400] OBIMINAIi BEVISION. 

Before Mr. Juttice Bampini and Mr. Justice Sharfuddin. 

Adam Sheikh v. Empebob.’^ 

[17th January, 1908.] 

Surety, fitness of’^Inability to control person bound down. 

The test of tbe fitness of a aarety is not whether he oan enperytse the person 
^ bound down, bat whether he is a person of suffioient subatanoe to warrant his 
being accepted : 

Abinash Maldkar v. Empress (1), Ram Pershad ▼. King^Bmperor (4) followed. 
Queen-Empress y. Toni i^) and Queen-Empress y. Rahim Bakhsh (4) dissented 
from. 

CBef. 41 Cal. 764 : 74 I. 0. 639=24 Or. L. J. 795;] 

The petitioner was bound down on the 20hh March 1907 by the Deputy 
Magistrate of Mymensingh, under s. 118 of the Criminal Procedure Coder 
to be of good behaviour in the sum of Bs. 200 with two sureties eaoh in 
the like amount. Thereupon two persons, Babon Mandal of Birampur and 
Solim Sheikh of Ohak Bisfeupur, offered themselves as sureties. The Magis¬ 
trate directed the police to enquire into the oiroumsbanoes of the proposed 
sureties, and, after receiving a report to the effect that they were men of 
substance, but that it was doubtful whether they would be able to keep 
the man under control, rejected them on this ground by his order dated 
the 16bh May. An application was made against the eaid order to the 
Sessions Judge of Mymensingb, but he refused it on the 6th June. 

Babu Barendra Narain Miira, for the petitioner. The Magis¬ 
trate has relied on the Allahabad rulings of Queen-Bmpress v. 
Toni (3) and Queen-Bmpress v. Bahim Baksh (4). But they are 
[401] opposed to the Caloubba decisions, Abinash Malakar v. Empress (.1) 
and Bam Pershad v. King-Emperor which lay down that in determin¬ 
ing the fitness of a surety the Magistrate should look to his means, and 
not bis ability or inability to control tbe action of the party bound down. 

No one appeared for the Crown. 

Bampini and Suabfdduin JJ. This is a Buie calling upon the 
District Magistrate of Mymensingh to show cause why the order of the 
Deputy Magistrate deolining to accept the sureties offered by the peti¬ 
tioner should not be set aside. 

Tbe petitioner has been ordered to furnish security for good behaviour 
by entering into a bond for Bs. 200 with two sureties for Bs. 200 each. 
Tbe learned Deputy Magistrate has refused to accept the two persons who 
have offered themselves as sureties, namely, Babon Mandal of Birampur 
and Solim Sheikh of Chak Bistupur, because, in his opinion, they will 

*OrixDifial Rcvisioii No 1396 of 1907, against the ordec of A. J. Chotsner, Saasione 
Judge of Myrnensingh, dated June 4,1907. 

‘ (1) (1900) 4 a W. N. 797. (9) (1895) All. W. N 143. 

(9) (1902) • a W. N. 693. (4) <1S98) 1. Ii. E. 90 All. 906. 
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not be able bo ooabrol fehe pebibtoaer. Ha has apparenbly relied oo the 
spirit of two rulings of the Allahabad High Court, Queen-Bmpresi v. 
Toni (1) and Queen-Empress v. Bahim Bakhsh (2). 

These are opposed to the rulings of this Court in the oases of Abinash 
Malahar v. Empress (3) and Bam Pershad v. King-Emperor (4). In this 
latter oase It has been held that the question is not wnatber the surety 
oan supervise the person for whom he stands surety, but whether he is a 
person of sufhoient substanoe to warrant his being aooepted. 

We, therefore, make the Buie absolute, and setting aside the order of 
the Deputy Magistrate, dated the 16th May 1907, wa direot that he do 
oonsidar whether the two sureties named above are of suffioient substanoe 
to warrant their being aoaaptad, and dispose of the oase aoeordingly. 

Buie absolute. 


8S 0. 402 (=3 35 1. A. 60=12 G. V. N. 419=10 Bora L B. 268=7 0. L. 4. 818= 

18 M. L. J. 116=3 U. L. T. 349 ) 

[402] PRIVY COUNCIIi. 

Baijnath Ram Gobnka p. Bamdhari Chowdhry and Deo 
Nandan Pershad p. Ramdhari CHoWDaaY.* 

[24th January, 1908 ] 

[On appeal from the High Court at Fort William in Bengal.} 

Hlahotnedan law^Pre-empUon — Ceremonies^ due performance of — Talah-i-i^tisHad— 
Peversal hy Hio^ Court of decision of Pint Court on question of fact ^^tthdratoal 
from Court by pre-emptor$ of money paid by purchaser to redeem mortgage on pro¬ 
perty sold’—lVaiver of right of pre-emption. 

The right of pre-eniption under Mahomedaa law be exerai^ed, and fehe 

claims neoessary feo give eQeofe to it must be made, with fehe utmost promp* 
feitude; and any unreasonable or unneo^ssary delay is feo be ooasferued as an 
eleotton not to pre-empt. Whether there has been suoh delay is a (lueation feo 
be determined upon the (aofes of eaob parfeioolar oase- 

In this oase it was held by the Judioial Oommittee that the grounds stated 
by the Hieb Oourfe for overruling fehe deoisiou of the Subordinate J idge. that 
the oeremony of had been duly performed without unreasonable 

delay, were insuffioient. 

Where the pre-emptors had obtained the transfer of a zurpesbgi mortgage 
binding the propartv the sale of whioh gave riss to the suit for pre-emption, 
and the purohaaer after the sate bad p*id tha mortgage mouey into Court in 
aooordance with the provisions of the Transfer of Property Act (IV ol 188 2> for 
the purpose of redeeming the mortgage:^ 

Held, that the withdrawal of the money by the pra-emptors was not a reoogui- 
feion of the title of the purchaser, but merely of hia right to redeem, and was 
quite oonsisteofe with their right to pre-emption. 

CRof: I. O. 195=29 O. W. N. 901; 67 I. O. 995; Pol: 69 1. O. 648.3 

Two ooDBolidated appaals from judgments and deoraes (20bh January 
1904) of tbe High Couft at Caloutta, whioh reversed judgments and 
decrees (31st March 1900) of the Court of the Subordinate Judge of 
Mongbyr. 

[408] The r«^presentatives of the plaintiffs were the appellants to 
His Majesty in Council. 

• Preteni .— LOBD ROBBBTBON, liOBD COIiDINS. AND SiB ABTBUB WiLBON. 

(1) (1895) All. W. N. 148 iB; 11900^ 4 O. W. N 797. 

(2) (1693) 1. Xi. B. 20 All. 206. (4) (1902) 6 O. W. N. 698. 
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1908 prinolpal quosliion raised in these appeals was whether the ap> 

Jan. 34. peliants were entitled to pre-empt a A-anna share in certain properties 

sold in 17th Deoember 1897 by Anupbati Eoeri, the seoond respondent in 
appeal, to Nirbhoy Chosvdhry the hrst respondent in each of the 

_ ' appeals, no^ represented by his sons and grandsons. 

86 0. 40?=88 The original owner of taluqa Basulpnr Bbatowni, the property the 
r* w which gave rise to the claims for pre-emption now in dispute, was 

sio Bom L Maharaj Singh, who on 3rd March 1873 divided the taluqa equally 
^ ^ 53—7 o/between bis two sous Jugal Pershad Singh, and Kamla Pershad ^ingh 
L. J. 818=18 who thereon became the owners in possession of an 8-anaa share each. 


H. L- J. 116 
S38 U. L. T. 
849. 


Jugal Pershad Singh in 1884 mortgaged his S-anna share to Jowhari 
Lai and Maugniram the appellants. On his death suits for sale of the 
mortgaged property were brought against his widow, Kajbati Koeri; in 
those suits decrees were made on 2Dd April 1889 in favour of the mort¬ 
gagees, and in exeoubiou of the decrees the said 8-anna share was, ou 12bh 
January 1691, purchased by the appellants who thus became owners, and 
obtained possession, each of a 4-anDa share. 

On Kamla Pershad Singh’s death he left as his heirs two widows, 
Sundar^ati Koeri and Anupbati Koeri the second respondent; each of the 
widows obtained separate possession of a 4-anna share in tbe taluqa. On 
9th July 1897 Suudarbati Koeri sold her 4-anna share to the appellants. 
Anupbati on 17th Deoember 1897 sold her 4 anna share to Nirbhoy 
Chowdbry ; and to enforce their right of pre-emption in oonneohion with 
tbe last mentiooel sale the appellants, on 30tb June L898, instituted the 
suits out of which the present appeals arose. 

The plaints stated the facts as above showing that at the date 
of the sale the plaintiffs were co-sharers with Anupbati Koeri, and 
alleged that previous to the plaintiff’s purchase from Sundarbati she 
and her co-widow Anupbati had, in order to pay debts contracted 
by their husband, borrowed Bs. 63,000 from Madan Mohan Lai and 
others of Ulao, and had exeoutied a sudhbharna pobtah in their 
favour on lObh January 1883, mortgaging their [404] 8-anna share 
in the taluqa, of which the u^ufruotuarv mortgagees remained in 
possession; that afber the sale by Sundarbati to the plainbiffs on 9bh 
July 1897*. Anupbati having taVen no steps to pay off her share of 
the eudhbbarna debt, the plaintiffs deposited in Con t under section 83 of 
the Transfer of Property Act, the entire debt, B^. 63.000, and obtained a 
transfer of the mortgage ; that they were willing to purchase the share of 
Anupbati also, but without their knowledge and consent she sold her 
4-aDaa share to the defendant Nirbhoy Chowdbry. The plaintiffs also 
alleged that tbe 6rsb mformation they had of the sale was on 20bh 
Deoembe'- 1897 and ISth January 1898 respectively, that they had duly 
complied with tbe requirements of tbe Mabomedan law for tbe assertion 
of their right of pre-emption, and that tbe amount entered in the deed of 
sale as the coosiderabioa was not actually paid. Each plaintiff made tbe 
other a defendant In his suit, and claimed a right of pre-emption over the 
whole property in suit; but if one was found entitled to only one-half of 
tbe property, then it was asked that each plaintiff should be awarded 
possession of a moiety of the same on depositing the purchase-money in 
equal shares. 

Tbe defence was a denial that the consideration set out iu the deed of 
sale was not paid, aud pleas to the effect that the plaintiffs had failed to 
comply with the formalibios requited by the Mahomedau law of pre-emp- 
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tion for the due assertion of a right bo pre-empt ; and that they were 
estopped by their oonduot from ol'iimiag the rights o( pre-empbioo. Taa 
dofandants, Nirbboy Chowdhury and Aoupbabi Koari, deo’ei fihab bba 
2O0a Ddoember i897 and 5aa January lb98 were re'^i»eotj»v 0 ly the earliest 
dates on wbioh the pUiamfi s bad become aware of the sale, and 
allegea that they bad previou-ly known and aoguie^oed in the negotia¬ 
tions and agreement and eseoutton of the sale deed relating thereto ; that 
the formalities were nob earned out at the proper time and plaoe; that 
the plaintiffs induced Suudarbati to sell them her 4-anna share by pro¬ 
mising to pay to her any excess price wbiob Anupbati might obtain ; 
that they refused to puroba'^^e Anupbati's share for a higher price than 
R-i. 36,000 ; and bbab they were never ready and desirous to purchase her 
share at a proper price. The defendant Anupbati further stated that tba 
[ 405 ] p aintiffs while ref U'log to rai^e their prioo, sa'd '‘that i( any other 
puroha'-er was willing to pay a higher price" Anupr ati should sell to 
him ; and that on account of the plaintiff’s refu'^al to purchase her sbaiO 
she sold it to the detoudant Nirbnoy Cbowdhry for Rs. 44.850. 

Issues were <^ettled on these pleadings of wb ch the following only 
were now material : (3) When were t^e pla ntiffs aware of the purchase 
by the defendant Nirbhoy Cbowdbry*^ ^4) Whetb«r the oeremoniea of 
talah-i-mowaskibat and tatab t isttsliad were duly and legally peformedt 
and were bona file '? (.5) Wbetb- r tne plaintiffs bad notice of, and gave con¬ 
sent to. the defendant Anupbati selling tbe property in suit if she got a 
higher price than R-. 36.000 ? ffi) Whether the plaintiiffs’ right of pre¬ 
emption had been lo-:t oy reason of their gross negligence, aod were they 
estopped from ola<min .4 the '“amo ? and (7) For what price was the disputed 
property sold to the defendant, Nirbboy Cbowdhry, and what oonsideta- 
tioh did he actually pay for the property? 

From the judgment of the Subordinate Judge (who delivered one 
judgment in tbe two oases) it appeared that the defendant Nirbhoy Cbow- 
dbry deposited in Couitthe amount of the sudhbbarna debt on account 
of tbe share of bis vendor. Aoupbati Koeri, and tnat tbe plaintiffs with¬ 
drew from tbe Court subsequently to the instittut on of the suits the 
amount ‘•o d- positel and ‘‘gave up poscescion ovpir the disputed property ’* 
The Subordinate Judge found that the plaini.iff Jowban Lial was ffr'^t in¬ 
formed of tht^ sale on tbe '^Otb O'^oemher 18 >7 and tbe plaintiff Mang- 
niram on 5rb January 1898. and tha" both the plaintiffs immediatuly on 
receipt of the information declared their intention to claim pre emption, 
and thus duly carried out the formality of tbe talab t motvashibad, Ha 
also decided that tbe other formality of the talah i-isli^had bad al-o 
been duly performed and without “unreaconable delay or any act of 
gro<;s neglienoe.’* As to this be found that on the evening of 20th 
December 1897 Jowhari Lai was told in general terms that a sale 
bad bt^en effected on 17i>h Dooember ; be sent a man to bis agect at 
Gogri to verify the fact of the ^ale and to obtain a copy of tbe deed 
of pale if regi tered From the 2lst to the 26bh D oember 1*^97 the 
office of the R<'gistrar was closed for the Christmas holidays. On 27th 
[40b] D 'oember 1897 the agent ai'pl*ed for a copy of tbe de^id o' sale 
which he -pceived on 30tb December and forwarded bv registered poet on 
3ist to Jowhari Lai to whom ’t was del vered on 4tb January 1B98. It 
reached the Monghyr po«t office on 2Dd January hut the statement of the 
postal peon that he went to deliver the oov»’r to Jowhari La! on tbe 2Dd 
was inoorreol as that day was a Sunday and under the postal tales no 
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registered letter could have been delivered on that day; the peon went to 
deliver it on 3rd January but found Jowhari not at home and del’varod It 
to him on 4fcb. On 5th January Mangniram consulted Mr. Scott, a local 
Barrister. On Gch January both plaintiffs applied for a police guard to 
protect their agents who were taking the purchase money to tender it to 
Nirbhoy Cbowdhry at Maheshpur, and on 7th January the talab-i tsHshad 
was made at his house. On the 8th January 1898 arrangements were 
made to go to Anupbati’s house and to have the property sold. The 96h 
January was a Sunday and no steamers were running. On 11th and 12th 
January the talab-i-tst%shad was made on the property itself and at the 
house of Anupbati Koeri. 

On the 5th and 6th issues the Subordinate Judge found that there 
was DO satisfactory evidence that Anupbatrs sale " was effected with the 
knowledge and consent of the plaintiffs, tacit or express,*' nor to show 
"that they positively declined to make the purchase, or that they told 
Anupbati to sell her share to any oae she liked for a higher price." As 
to the plea of estoppel by oonducb, the Subordinate Judge said : *‘I find in 
the first plaoo that there is no reliable evidence to show that Nirbhoy 

Chowdbry was induced by the plaintiffs to buy the property in dispute, 

or that they waived their right of pre-emption by any act on their part. 
The Mabomedan law is that the waiver and relinquishment on bbe part 
of the pre-emptor must take place after and not before the sale." He also 
held that the actual consideration for the sale was Hs. 37,000. In the 
result be made a decree In favour of each of the plaintiffs for pre>emption 
of one half of ttie property sold, on payment of one-half of the Ks. 37.000. 

On appeal the High Court (RampinI and PRATT JJ.) agreed 

with the Subordinate Judge as to the performance of the talab-i- 
mowashtbnt by both the plaintiffs as soon as they heard of the 

[4073 sale fo the defendant. Nirbhoy Cbowdhry, on 20oh December 1897 
and 5bh January 1898 respectively. The formalities required for the 
talah-i-istishad, they thought ware also duly performed ; but they were 
unable to agree with the Subordinate Judge that, 

*' They were performed with the ceoe<iflary promptitude : it is olear tbat it is ab« 
BOlutely essential that 'bi^ formal demaod of the riQbt of pro emptinn should be made 
with the least praotioable de'ay. and ia our opinion it w>»b not so performed. Neither 
of the p’aiDtids went to the defendant's hous'* aod performed the talab-t tttiahad until 
the 7tb J»n>iary t89d. Now, tbe pl-tintifl lowbari Lai explains that be en aged 
during time in getting a oopv of the deed of sale and in mating ar'angemeots foe 
a volicc gua'^d ‘or tbe onnvevanoe of tbe money whioh be tenderei to the defecdaot 
No. J when be performed tbe t<ilnb-i iatiihad. Tbe plaiodfi Magui ham exouoes his 
delay bv b ^yitjg be W4 b a^neot in Benares np to the Jana try aod that be oould not 
go to tbe defendant No I*b bouse on tbe Bth January, as be wan afraid to go without 
ibe vrotro: ion of ihe police, and f^o bis aseot prooe^de i there, as eoou as he got a police 
guard which wbb wbnn tbe ageot of the plaintiS Jowhari went to the dofecdaot's 
buuse But we do not coosiner ti ese excuses satiftfaocory The evidence discloses the 
fao' that them was oonBider<«ble and oertaiul> sufficient delay to invalidate tbe 

cTi the p-irt of both plaintifis. Tbe olaiatid Jowbati i^al instructed bis agent 
bam i aian Lai to procure a copy of tbe >'eed of sale. Ram Baran Lai went to the 
B' g'Strv office at Orgr*. where tbe deed was registered on tbe Decetnbrat4 

o'doch P W. The office waa then closed as it would naturally be, for 4 o’clock P M is 
after office hoiirs. Tbo witness states he went again on the 27th D'^oembet. 
Tbe Subordii ate dge olserves that this delay was due to the fact that ihe office 
atOogri was closed from the2l to 26th Peoem'er. But this was not so. There 
is no evidence to ibis cfiiot. Webave been referred to a list of the Kxeoative 
Chiistmas holidays published by this Court, for the year 1897. Froni this list it 
appears that ibere were executive holidays on the 24th, 25tb and 2Pth December 
only There was, therefore, an unnecessary delay of at least three days ta making 
the iaiab-t-iaUihad, which ia fatal. But that ia not all. Tbe postal peon, Hax 
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Lftl Maodar, deposes that he took the eovelope ooDtainiDg the copy of the deed of 
sale to the pUintid Jowbari Lai on the 2nd January. The Subordinate Judee 
lemarka that this oannot be correct, for the 2nd Jai<uary iSviB was a ^ULday. when 
registered letters are not de.ivered. But this does not seem to be a puffioieut 
reason for considering that tbe peon did not take the lettc r to the plaintiff J wb ri 
on the 2nd January. But. even if this ootoluPion be corieet and tbat tbe 
postal peon did not go on the ;^nd January, but on tbe brd, ibere war stiii 
dtlaj on the part of tbe p'ainiifi. lor tbe peon says he went twice and londeicd 
the letter to tbe plaintid and twice tbe plaintid retured to take it and iolc btn^ to 
take it away and tiii g n back anu he would lake it ** after thinking ovtr for sou e 
tioie.*' Tbe pl^intiQ, according to the pe n, only received tbe letter ibe tb rd tin e 
it wa? tendered to him, tbat is, at 4 o’clock P M. on the ^tb JnDUa»y; ro that there 
was clearly at least, two days' relay in tbe receipt by the piainiifi Jowbari oi tbe 
[4083 leKistered copy of tbe deed ot sale The plaintiS was eviuently during these 
two days try mg to gain lin e lor tt-e Iurpo^e of redect<un. Thm. the piste.Jow ban 
Lai was aocorvtit g to bis own sbowints m posees-iou ol all tbe iniormatioo be required 
for the iuon the 4tb January by 4 o clock P BJ. But tbe 
faiab-t-teiis/iud was not made on bis behalf till the 'iih January, though tbe pur¬ 
chaser s bouse was at a disiance cl only 7 miles. He explains that be was engagtd 
during this time in consulting a Barrister named Mr bcuot, as to bow be should 
procure a police guard and in procuring a police guard and this is also tbe excuse 
given by tbe plaintitl Mangni ham lor h>B delay Itom the 6th to tbe 7ih January. 
But it is unquestionable tbat this was an unnecessary delay. Is is not uecessary 
aooordicg to the Mabomedan Law to tender the money at tbe time of making 
tatab’t~tait»hadt so there was no necessity lor any police to guard the money, besides 
the agent of the plaiutifi, Mangni Ham, took bis money in notes, which he oould 
oarry on hia pet-^on, so in his case the police guard was duubly unneoe-'^sary. The 
Oases of both plaintifis must therefore fail on this ground This being so, it is. strictly 
speaking, unnecessary tor us to consider the other grounds of appeal. But we would 
wish to record that we are further unable to agree with the findings of the Subordi- 
Date Judge tbat there was no waiver on the plaintifi's part of the right of the right 
of pre-emption and that tbe price paid for the property was not Ks. 44,H60 bub only 

Es. h7,bOO.V\i a would only tomark in conolusion there 

is in our opinion no force in the plea tbat the plamtifis ratified tbe to the defen¬ 

dant. They may have accepted small sums out of the pucouase money in payment of 
debts due to them, but they never intended, we consider, to ratify the sale, nor can 
their act be regarded as amounting to zatifioation. Moreover, this plea was not ex¬ 
pressly taken in the written statements ol the defendants or pieesed in the lower Court." 
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The High Courb, therefore, decreed the appeals and dismissed the 
suits. 

On these appeals, 

DeGruyther and G, B, A. Bransorit for the appellants, contended 
tbat they had duly complied ^ith the provisions of tbe Mahomedan law 
in regard to the ceremony of talab i^tUtahad and made a formal 
declaration of their intention to pre-empt, wifihout delay ; and dis¬ 
cussed the evidence on this point to show tbat this had been done 
with as little delay as possible, and that tbe High Court bad been 
wrong in reserving the decision of the Subordinate Judge in the appel¬ 
lants' favour. Bbferenoe was made to Baillie's Hamilton s Hedaya page 
487 ; Baillie's Hedaya Vol. IH page 669 (1791 Ed.); Jar/an Khan 
y. Jabbar Mtah (1); Baillie’s Digest of Mabomedan Law, page 481 
£409] Amjad Hossein v. Kharag Sen Sahu (2) where it was held that a 
reasonable time is allowed for reflection ; Bailhe’s Digest of Mahomedan 
Law, pages 489, 507; and Ameir All's Mabommedan Law Vol. 1. page 698. 
Tbe appellants did not acquiesce in the sale to Nirbhoy Chowdbury, nor 
did they do anything to waive tbair right of pre-emption ; the withdrawal 
of the money deposited in Courb by Nirbhoy Cbowdbiy after the sale was 
not a recognition of his title but of tbe fact that he bad a right bo redeem. 
Tbe proper amount of consideration was tbat found by tbe Subordinate 


(1) (1834) 1. L. B. 10 Cal. 833. 


(2) il870> 4 B. L. B. (A.O ) 209. 
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Jn^ge. Thongh fahe parties were Hindus they had adopted the oastom of 
pre-emption, and the Bengal Civil Goarts Aofl (XII of 18d7) section 37 
shows the law to be applied in suoh oases. 

JardtnBt S.,C. and Cowell, for the respondents, contended that the 
right of pre-emption had always been kept within narrow limits, and was 
not meant to be extended. It was a peisonal right and did not extend to 
the pre-empcor's heirs. Toe onus was on the appellants to show that the 
reremooics were performed with necessary promptitude and the least praoti- 
oable delay. Belerenoe was made to Baillie s Digest of M^homodan Law 
pft^e 489 ; Ameer Alt’s Mahomedan Law, 2nd Ed., Vol. I, page 6v*h ; Sir 
Boland Wilson’s Mabomedan Law. page 3dl and page 835, Art 379. The 
evidenoe in these oa^es showed that delay uoourred in the periormanoe of 
the and the onus on the appellants had therefore not 

been disobarged : Jami an v. Lat%S Bos$e%n U) was referred to. If the 
pre emptor had leoogaized the parohase in any way he was taken to 
have aoquiesoed io it. ani waived his right of pre-emption : the right of 
pre-emption was waived where the pre-emptor has received a oenefit by 
the sale; it wa^ submitted that the applicatioD made by the appellants to 
take out tbe mohey deposited in Court by N.rbhoy Cbowdhry to redeem 
too mortgage on the property was a waiver of the right of pre-emption 
and amoauted to a relinquishment of it. Kefeienoe was made to Hab%b- 
unnissa v. tiarkai AUi2); and Transfer of Property Act (IV of 1802) 
sections 82. 84. 

[ 4 I 0 J DeGrmjther, in reply, referred to Jamilan v. Laiif Hoatein ^S) 

The judgment of their Lordships was delivered by 

B.R Abthdb Wilson. Those two consolidated appeals arise out 
of two suits, one drought by Mangni Ram, the other by Jowbari Lai, to 
enforce a right of pre-emption in respoot of a share in certain properties 
comprised in taluka Ra?-ulpur Bbatowni. 

By ooDveyanoes, dated 28th .Tanuary 1891 and 9bh duly 1897, 
Manghi aod Jowhari had become the owners in equal shares of 18 annas 
of the property. The remaining four annas belonged to the respondent, 
Anupbati Koeii, who on the 17tb Dt'oember 1897 sold those four annas 
to Nirbboy Cbowdhry ; and that is the sale against which the right of 
pre-emption i<^ claimed Ii has been found that Jowhari first beard of the 
sale on 20th December 1897, and thereupan he at once made the imme¬ 
diate claim to pre-empt which the law requires. Mangni first heard of 
the sale on the 6th of January 18^8, and at once made bis immediate 
claim. No question therefore arises with regard to the first claim by 
each of the two men. The principal oontioversy between the parties, 
and the point on which the Courts below have differed, is an alleged 
delay in making the second claim, the o.a m with witnesses, which also is 
required by law. 

Jowbari. on hearing of the sale, which he did at Monghyr, at once 
sent to bis Agent at or near Gogri to procure from the Registry Office a 
copy of the ^ale deed. The Agent obtained that copy and sent it to 
Jowhari, who actually received it on the 4th January. The High Court, 
d'.flering from the Subordinate Judge, has found unreasonable delay at 
two points of these piooeedings. Id has held, first, tbat the copy from the 
B- gi-try was not obtaintd and sent oCf as soon as it might have been. 

a> 1 I& 71 ) 8 B. L. B. 160: 16 W. B. 

(F.B.) 13- 


(2) 11886) 1. U B. 8 AIL 216. 
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Bab an ezaminabion of the official oalent^ar shows clearly that the learned 
Jadges were led to bbis oonola*>ioa by a misapprehension as bo the time 
during which bbe Registry Office was olostid for bbe Ghrisomas yaoafeion. 
The High Court held, teoondly, that Jowbari wan guilty of wilful delay by 
bis refU'al to receive the packet contaia ng the copy of the sale deed from 
the Post Office [411] peon. This o3Dalusion is based upon the evidence of 
the peon himsell, which the learned Judges believed. But the Judge who bad 
this witness before him disbelieved his story. Toe story is admittedly inoon- 
sisbeat wita the rules of the Post Office; and it finds no support from the 
witness's own endorsement made at toe time. Tneir Lordships think that 
the Subordinate Judge was right in rejeoting that stoiyi and therefore the 
second allegation of delay fails. 

The more senoue case of delay is said to have occurred subsequently, 
and With respect to it the position of M^ngni and Jowbari is ideot'cal. 
On the dob January they knew everything which it was essential to know. 
On that day they took the advice of a local barrister, and in accordance 
with his advice they on the nest day, the 6bh January, applied to the 
proper officer for a police guard to protect the messengers and the money, 
wbicn it was proposed those messengers should tender. This guard they 
obtained on the 7thi and messengers started. Oa that day thobO messen* 
gecs made the claim land, as Has been found, with due formalities) at the 
house of Nirbhoy, the purchaser. On subsequent days the claim was 
renewed at the bouse of the vendor, and upon the land. The question 
that arises is. whether the interval that elap<=:ed between the 5th January 
and the 7th January is a fatal delay. The Subordinate Judge held that it 
was not; tne High Court held that it was. 

There is no question of law in the case. It is clear that the right of 
pre-emption must be exercised, and the claims necessary to give eOeot to 
It must be made, with bbe utmost promptitude, and that any uoreavouable 
or unnecessary delay is to be oousirued as an election not to pre-empt. 
And whether there has been such delay is a qucbtion to be determined 
upon the facts of each particular case. It is enough for their Lordships 
to say that, in their opinion, the grounds stated by the learned Judges of 
the High Court for overruling the decision of the first Court, on a pure 
question of (act, were insufficient. 

Another point argued on behalf of the respondents ari<^es In this 
way:—Tne two plaintiffs Maogni and Jowbari had obtained a transfer 
of a Eerpesbgi moitgage binding the four annas share sold by 
Anupbati to Nirbhoy. After that sale Nirbhoy paid the 
mortgage money into Court, in accordance with the provisions of the 
Transfer of Proparty Act, for the purpose of redeamiog the mortgage; after 
some hesitation the two plaintiffs took out that money. It was contend¬ 
ed that by so doing they bad recognised the title of Niibhoy under his 
purchase and could not claim pre-emption. 

Their Lordsbips cannot agree with this contention. Until a decree 
for pre-emptiou Was made. Niruhoy owned the land as purobaser, and bad 
a right to redeem. The taking out of the money by the plaintiffs, as 
mortgagees, was no recognition of anything more than this, and was quite 
consistent with the claim to pre-empt. 

There remains only one other point for consideration, as to which 
again the Courts in India have differed; and that is as to the amount 
actually (aid by Nirbhoy to Anupbati, the difference being Bs 7,850. As 
to this point their Lordships do not find a clear and positive finding hy 


1908 
JAM. 34. 

PBlW 

CODMOlIi. 

33 0. 402=89 

1. A. to = ia 

0. «. h. 419 
slO 3om. L. 

R 298=7 0. 
L J. 8i8=l8 
H L J. 116 
=8 tl. U T. 
819. 



80 Cal. iiS 


IHDIAH HIQB OOCBl 


droi. 


the Subordinate Judge that the full sum named in the deed of sale was 
not in faot paid; and they are not prepared to dissent upon this point from 
the judgment of the High Court. 

Their Lordships will humbly advise His Majesty that these appeals 
should be allowed ; that the decrees of the High Court should be dis- 
86 0. '>02=:85 charged with oosts; that the decrees of the Court of tbe Subordinate Judge 

-bould be varied by directing the price of pre-emption to be calculated on 
siOB^ L price named in tbe deed of sale from Anupbati 

B. < 53—7 0 / i'O Nirbho^) end tbe amounts to be deposited in tbe Court of the Sub- 

L. J. 3)8si8 ordinate Judge within such times as tbe High Court or the Subordinate 

Judge may determine; that subject to the&e variations and tbe payment to 
tbe appellants of additional oosts, if any, tbe decrees of tbe Subordinate 

Judge should be restored ; and that tbe oases should be remitted to tbe 

High Court in order that the necessary steps may be taken for the disposal 
thereof on the above footing. 

The respondents who have resisted the appeals will pay the oosts 
thereof. 
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Appeals allowed. 

Solicitors for the appellants: Watkins and Lemprtere. 
Solicitors for the respondents: A. B. Arnould & Son. 


83 C. 413 (=12 0. V. N. 347). 

[413] APPELLATE CIVIL. 

Before Mr. Justice Stephen and Mr. Justice Holmwood. 


[ahapab Mohanxa V. BaiiAbam Gagoi.* 

[l7th February, 1908.] 


Wild animals — Elephant^Animals fercB naturce—Right of property^Animut rsver- 
itndi^ Recapture, 

^ ben a wild animal haa escaped from captivity and pntsnit of it has been 
given up, the property which a man may formerly have had in it ceases, and it 
becomes open to any one else to reduce the animal to bis possession, and when 
it will, for tbe time, become hie property. 

An animal which has gone away and may be supposed to be likely to return 
to a state of captivity, is not a * wild animal 

Where an elephant, which had apparently been in a state of domestication 
for a long time, disappeared from tbe jungle where it regularly grazed but 
resumed its domestic habits on being recaptured .. 

Held, that the elephant was not a * wild animal,* and that the property in it 
never ceased with tbe original owner. 

Chytun Churn Dose y. The Collector of Sylhet {X)^ end Peal y.Camph0U{2) 
referred to. 


CFol: 64 1. 0. 891.] 

Second Afpead by Mabadar Mohanta, tbe defeudaut No. 2. 

This appeal arose out of a suit brought by the plaintiff to recover 
possession of an elephant valued at Rs. 2,500. 

Tbe plaintiff alleged that the elephant was a tame one and belonged 
to him for 20 years. Tbe animal was regularly turned into tbe jungle to 
graze, with its legs hobbled. It disappeared from tbe jungle on the 

* Appeal from an order of remand. No. 66 of 1&07, against an order of W. B. 
Brown, Judge, Assam Valley Districts, dated Nov. SO, 1906. 

(1) (18791 ai W. B. 76. (2) (1878) 8 0. Ii. B. 616. 
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llfeh September, 1903. The plaintiff went on pursuing it, but failed to 
recapture the animal. 

In January 1904, it was caught in a stockade by the defendants who 
were lessees of an elephant'Oatohing mehal from the Government. 

The plaintiff asked the defendants to give back the elephant to him, 
but they refused to part with the animal, lie then brought an action 
against the defendants under section 403 of the [414] Indian Penal Code, 
but the Court discharged the accused and made over the elephant to the 
plaintiff. Against that order the accused preferred an appeal to the Ses* 
sions Hudge, and the learned Judge referred the case to the Sigh Court. 
The High Court directed that the elephant should be made over to 
defendant No. 1, and hence the present suit. 

The defendants pleaded, inter afta, that the elephant was not the 
plaintiff's tame elephant; that even if the elephant caught by the defend¬ 
ants were owned by tbe plaintiff, still the plaintiff having failed to pur¬ 
sue it, the animal became wild *’ at the time of its capture by the de¬ 
fendants, and tbe plaiatiff's right in it ceased to exist according to law. It 
was further pleaded that the plaintiff could not get possession of the 
animal unless he paid tbe expenses inourred by defendant No. 1 in captur¬ 
ing tbe said elephant from the jungle. 

The Court of first instance, holding that the plaintiff's ownership of 
the elephant had ceased to exist before its recapture by the defendant, 
dismissed the plaintiff’s suit. On appeal, the learned District Judge re¬ 
versed the decision of the first Court and remanded the case. 

Against this d8oi*=ion the defendant appealed to the High Court. 

Babu Mon Moha.n DutU for the appellant. The animal in this case 
is a wild animal by its nature. It strayed away, and the plaintiff lost sight 
of it and gave up its pursuit. Although the animal was a tame one at 
one time, it having been in company with wild animals for two or three 
months, it regained its wildness at the time of it=5 recapture ; and, there¬ 
fore, when the defendant captured it, the plaintiff had lo-?t all right in it. 
The oa«es of Chytun Churn Dose v. The Collector of Sylhei (l), and Peal 
V. Campbell (2) suoport my contention. 

No one appeared for the respondent. 

Stfphen and Holmwood JJ. This is an appeal against the order 
of the District Jndgo of the A*=s8m Valley Districts by which he remits 
tbo oa^e to tbe lower Conrt for that Court to come to a conclusion as to 

damages:, 

[415] Tbe quest’on at issue is whether tbe plaintiff is entitled to an 
elephant wbo strayed from b^m in the month of September 1903. and 
who wan oartnred by tbe servants of the Government mehal in tbe 
ensuing January. It is sought to withstand bis claim on tbe ground that 
tbe elopbant at the time of bis capture was a wild animal in whom tbe 
plaintiff had lost aM rights ©f property. There is no doubt that the law 
of this country as derived from the Institutes of Justinian and as recog¬ 
nised in Gogland is that, when a wild animal has escaped from captivity 
and pursuit of him has been given up, the property wh’cb a man formerly 
may hnve bad in him oeaees, and it becomes open to any one else to 
reduce the animal to his possession, when it will for tbe time become his 
property. 

The question we have to decide is whether the elephant in this case 
was a wild animal. Now it is contended on behalf of the defendant that 

(3) a878; 8.0. £i. B. 616. 
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all elephants are from the natare of the ease wild animals, beoaase we 
may take it as a general rule that all elephants are born in a state of wild¬ 
ness. Two authorities have been quoted to us to support this oontenttoo. 
One is the oasj of Chytun Churn Doss v. The ColUolor of SyihH (l), where 
a passage in Stephen’s Commentary reproducing the law as laid down by 
35 0. 4i3=12 Justinian is applied to the case of an elephant who bad escaped from the 
C- W. N. 647. control of bis master. This part of the judgment is entirely obuer, as the 

ease was decided against the plaintiff on the question of identity, and the 
point of law raised was not entirely answered hy the part of the judgment 
to which wa have referred. 

The question again came before this Court in the case of P«a? v. 
Campbell (2), where the elephant escaped from his .former ma*^ter and was 
, captured by soma one else. The oa^e thnre was decreed in favour of the 
defendant. The facts as stated in the judgment of the Court are that the 
animal io questioil escaped from the master’s premises or from the place 
where it had been left to graze in company with other elephants which 
were wild, and not merely did not return to its master but kept aloof 
from any habitation of man and resumed unmistakably the wild habits 
which had been familiar to it before its capture ; and after recapture had 
to be treat'd precisely in the same manner as other wild elephants. 

[416] Applying the law, as laid down in these authorities?, to the 
present case, we are of opinion that the wildness of an elephant who bas 
escaped from a life of domestication mu-t in every case depend upon the 
oircumstanoes. One test of wildness is supplied by Justinian, being 
followed by subsequent authorities, and this is called animus revertendi. 
If the animal bas g^ne away and may be supposed to be likely to return 
to a state of captivity, it is obviously not wild. But there may be other 
tests nf its wildness, and one is suggested by the case of Peal v. Camp* 
bell (2) and is this, that supposing the animal is recaptured, bas it or bas 
it not to be treated like a wild animal ? In this case the elephant bad 
apparently been in a state of domestication for a long time, and it ap¬ 
pears from the judgment that it resumed its domestic habits on being re¬ 
captured. This seems to us to be a oonolusive proof that it was not wild 
and that tbe property in it bad never ceased Under the general law relat* 
ing to wild animals. 

There is one other matter which goes a long way in opposition to the 
conclusion we are a^kad to adopt, that all elephants are wild, and that is 
the Act for the Proservation of Wild Elephants. (VI of 1879). This ap¬ 
plies to wild elephants and makes it an offence to capture any such 
elephant. It also repeals certain sections of tbe lodiau Forests Aot which 
applied only to elephants. This makes it obvious that tbe Act contem¬ 
plates tbe existeeoa of lame elephants; and whereas it makes an offence 
to capture wild elephants it contemplates, and does not affect, tbe recap¬ 
ture of tame elephants apparently by tbe original owners. 

Tne result is, that we bold that tbe elephant in this oa^e was not a 
wild animal, that tbe property in him of tbe plaintiff bad not come to an 
end when be was captured by tbe 'Officials of the mehalt and that the 
learned Judge's order to have tbe Case remitted to the lower Court for 
oompencation under section 168 of the Indian Contract Aot was a proper 
and ou table order. 

Tbe appeal, therefore, is dismissed. We make no order as to costs. 

-- Appeal dismissed. 
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Before iHr. Jusieod Mtjra ani Mr, Justice Casperss, 

JoGNEgH PROKASH GaNGUIiI O. MANIRADDI.* 

[3nd January, 1908.] 

Bengal Tenanev Act {VTllof 1885) sa. 91, 18B<»Apo2tca<»on for m^asuretneni bp a. 
landlord loho is realising his rent separately^ whether maintainable^Joint otoner-^ 
Joint landlord. 

Held, that it one eat of landlords obtalos 0eT>a7ata kabullatn eaieriag into 
separate oootraote for rent with the tenant* anoh landlord* oeane to be fo'nt 
landlord* with the other co-proprietors of the land. They beoome Sotnt owneci 
and not joint landlords. 

Afa<un 7 tn» Dassi v. Ramdas Mullick (1) and Oobind Chandra Pal r. ffatni- 
dulla Bh^Jtan (Q) tofetted to. 

BeJd. further, that snoh a landlord is entitled to make an applioation foe 
noeasarement of the land oompriaed in his eatate under seetion 91 of the Bengal 
Tenancy Aot. 

tFol ; 19 a ti. J. 334=19 I. Q. 778.1 

EntiB granted to the petitioners, Jognesh Prokash Ganguli and others, 
under section 621 of the Civil Procedure Code. 

The petitioners, who were the owners of twelve annaa share of a 
property, made an applioation to the Court of the Munslf at tjakshmipur, 
under seotion 91 of the Bengal Tenanoy Act. for mea<«urement of the land 
of the tenant. It appeared that they obtained separate kabnliats from 
the tenants, the opposite party Nos. 1 to 7, and they had been realicing 
rents of their share separately. The opposite party. No. 8 who was the 
other oo-sbarer lan^^lord, had also been realising his share of the rent 
separately from the tenants. The learned Munsif held that regard being 
bad to the provisions of seotion 188 of the Bengal Tenanoy Aot, the appli¬ 
oation of the petitioners under seotion 91 of the said Aot was not main¬ 
tainable. Against this order the petitioners moved the High Court and 
obtained this Eule. 

[4181 Babu Brojo Bat Chuckerhutty^ for the petitioners. Seotion 198 
of the Bengal Tenancy Aot had no applioation to the faols of the present 
oase. Here the landlords are not joint landlords. They cease to be so 
ina^^muoh as they bad been realising their rents separately from the 
tenants under separate Kabuliats. The oases of Matunnini Dassi v. 
Bamdas MuHUk (1) and Oobind Chandra Pal v. Hamidulla Bhutan (2) 
support my contention. 

Moulvie f^yed .SAamsul "Suda {Mculoie TJuruddin with him), for the 
oppo’site party. Seotion 91 of the Bengal Tenancy Aot is controlled by 
section 188 of the sai-l Aot. The petitioner being only a joint-landlord is 
not entitled to maintain an applioation under seotion 91 of the Bengal 
Tenanov Aot. 

Mitra aUD CaspERBZ JJ. Thi*^ is a Rule calling on the opposite 
party to show cause why the order passed by the Mnn^^if of Ijaksbmipur, 
dated the 17th June, 1937i should nob be set aside on the ground that 
it was illegal. 

The petitioners made an application in the lower Court under seotion 
91 of the Bengal Tenanoy Aot. There were 12 annas landlords and they 

• Civil Bale No. 2119 of 190T. 

(11 (1903) 7 e. W. N. 98. (2) (1903) 7 C. W, N. 670. 
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obliained separata kabuliats from bba teDants^ the opposite party Nos. 1 to 
7* with raspeofa to tbair share and they bad been realising rent of their 
share seoarataly from tbe oo-sharer landlordi the opposite party No. 8. 
They asked for measurement of the land. The MansU held that seo- 
tion 91 must be read with seotion l83 of the Bengal Tenanoy Aot andi 
reading the two seotlons together, the petitioners could not ask for 
measurement of the land, unless the opposite party No. 8 was also a peti* 
tioner. 

If the petitioners and the opposite party No. 8 were joint landlords in 
the strict sense of the words, namely, if they gave joint receipts for rents 
received without any separate contracts of tenancy, the learned Munsif 
would have been right. Bub here the case is difierent. Section 9 L only 
applies to the whole body of landlords, when they are joint landlords. 
Section 183 has no application when there is a separate oontraot in favour 
of one set of landlords. This has been pointed out by this Court in 
[419] various oases. We need only refer to the oases of Matungini 
Datsi V. Bamda$ Mullick (1) and Golind Chj,ndra Pal v. Hamidulla 
Bhutan (2). These are ample authorities for the proposition that; if one 
set of landlords obtains separata kabuliat entering into separata oontraot 
lor rent with the tenant, suoh landlord ceases to be a joint landlord with 
the other oo-proprietois of the land. He becomes a joint owner and not 
a joint landlord. That is the distinction which should be kept in mind 
in deciding oases like the present which would otherwise be covered by 
seotion 183. We accordingly set aside the order of the Munsif and direct 
him to proceed according to law in the matter before him, and deal with 
any other points that may ariae in the oaae. The opposite party must 
pay to the petitioners the cost of this hearing. 

BuU ab$oluie» 


85 0. 430 (=7 0. L. J. 833=12 0. W. N. 398=85 I. A. <8=10 Bom. L. R. 280=5 
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[420] PRIVY COUNCIL. 

Bhaqwat Datad Singh v, Dbbi Datal Sahu.* 

[24th January, 1908.] 

[On appeal from the High Court at Fort William in Bengal,] 

Champerty and maintenance^Agreem ent-opposed to public policy—Inadeguacy of price 
for property to he recovered by suit^Hindu latoAlienation by toidow^Batifica* 
tion of tranaactione not carried out by real heir of propertp^Oontraet Act (IX of 
187*3) 8. 196—Real owner joining in later transactiont—Legal necettity — Portion of 
consideration of deeds of tale justified by necessity—‘Form of decree for potteseton 
and mesne proftis where deeds were held invalid. 

There is do law in force in India similar in ibs efleob to the Boglish Daw of 
Champerty and mainteDanoe, so as to reader void an agreemeat which would# 
were SQcn BugUsh law applicable, be ooasidered obampertous. 

liamCco’nar o^ndoo v Chunder Canto Hookerjee |9;: Kunwar Bam Lair. 
Ntl Kanlh (4): Achal Bam v. Kastm Hnsatn Khan (5 followed. 

An a^s'gnment of property d to be worth th^’oe lakhs, by persons claiming 
to bn the oe^t reversioners oo the death of a female owner, for a ooQ8idery>tion 

• Fresenl : DOBO HOBEBTBON, LOBO COLLINS, and 6IB ABTHOB WILSON. 

(1> (1902) 7 O. W. N, 99. i<) (1893, D. R. 20 I. A. 112 ; I. L. B* 

(2> (1903) 7 0. W. N. 670. 20 Oal. 843. 

hi (1870) I. D. n. 2 Oal. 233 : L. R. 4 (5) (1905) I. D. B. 27 All. 271 ; Ii B. 
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o! R9. 62.60Q of whioh aum Rb. 600 was paid at the time of the execution of the 

deal, and the balance payable in pcopoctioa to th^ anoooaa of a suit by the 

aeaigoes and aBaignora to recover the property, foe the proaeoutioa of which suit 

the assignee was to aapply the fauda. held dou to be a traaeaotion ooniraty to 

pubho policy and void on that ground by reason of the provision lor payment 
of the puronaee money. ir ^ • 

Whether it was an unfair and uncocsoionable bargain by reason of the in- 
adequdoy ot tht ptioo w is a qaesciun between the assignors and assignee wmoh 
It was unneoeBsary to decide in a suit in wnioh the as^igajrs did not cepadiata 
the transaction, but anted that efleot be given to it and tor that purpose ioined 
the assignee as plaintifi in the suit. 

A person who claims title under oonvoyanoes from a Hindu female heir 
with a limited interest, and who seeks to enforce that title against reversioners 
IS always eUbjeot to the burden of proving not only the genuioeness of his oon- 

^ oompeahension by the limited owner of the nature of 

the C42i:i alienations she was making, and also that those alienations were 
justified by neoessity, ot at least that the alienee did all that was reasonable 
to satisfy himself of the existence of such neoessity. And this burden lies the 
more heavily on one who comes into Court with the ease that be did not take 

from a limited owner, but from one whose title he alleges to have beea 
adverse to that owner. 

The defendant's title to the property in suit depended on alienation made in 
bis favour by one of three Hindu ladieSe vrho was not the heir of the last 
male owner, and on two subsequent deeds of sale, which it was sought to set 
aside in this suits in which the real owner had joined 

Held, with reference to the earlier transactions, that the onus on the de- 
lendaot bad not been discharged, and that there was no satisfactory evidence 
that they had been authorized in any way by the real owner. 

Nor could she ratify them under section 196 of the Oontraot Act (IX of 1872) 
by becoming a party to the later transactions ; it would be a serious extension 
ot the law, as hitherto applied, to bold that a woman with a limited interest 
could by acts eac post jfacio charge upon the estate which she represents obliga¬ 
tions not originally binding upon it. 

Though the deeds of sale were therefore invoHd, the consideration being for 
the most part not justified by legal ntoesaiiy, yet as to certain sums in both 
deeds as to which such necessity was established it was held that the first 
Court bad tigbtily made the decree for poese^sion conditional on the payment 
by the plaintiff of such sums to the delendant. 

As the deeds were void, as suoh, the claim 'lor mesne profits was well 
founded. 


CBef : 14 O W. N. 106=3 1. O. 78 ; 86 I. C. 455 : Fol : 37 Mad. 276 : Ref : 20 n t. J 

654=80 O. L. J. 66 ; 64 I. O. 980=83 
O. D. J. 42l; 68 I. O. 640; 66 I. O. i^73=34 C. L. J. 96: 74 1. O 612 e=a 7 n l. .1 
319; 8 O. Ii. J. 468=13 C W. N. 201; 2 1. O. 385; 16 i O. 988=22 O L J 388- 

*■ C I. O. 129: 77 I.' a 872=1 

Rang 665 (Gbamporty and maintenance). 


Two consolidated appeals from one judgment and two decrees (20bh 
July 1903) of the High Court at Caloutta, wbioh modified a judgment and 
two decrees (20th December 1899) of the Court of the Subordinate Judge 
of Banohi. 

The plaintiffs were the appellants to His Majesty in Counoil. 

The suits out of which the appeals arose were brought to recover 
certain immoveable property to wbioh the second and third plaintiffs- 
appellants alleged they were entitled as the next reversionary heirs of 

one Narayan Singh ; and on 29th November 1895 they bad executed, in 

favour ol the fiitt plamtifl-appellant. a deed by which they sold lo him 
the whole of their right, title and interest in the estate of Narayan Singh. 
The consideration was Rs. 52,6C0, ot wbioh sum Rs, 600 were paid to the 
vendors, the balance being only payable in the event of the vendee’s 
iuooesB in recovering the property by suit. 
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The mftin quesbions raised on bhese appeals vrere whether the sails 
were not maintainable on the ground of ohamperby [42z] and main- 
tenanee ; and whether two deeds of sale exeeused by oerbatn Hindu ladies 
were valid and bindiog on the male reversioners to the esbaDa of the said 
Narayan Singh the last male owner. 

The facts are saffioiantty stated in their Lordships' jadgment and in 
the report of the casas before the High Court (RAMir'iNi and PARGiXKB 
JJ.) on appealt which will be found in I. L. R. 31 Oal. 433. 

On this appeal, 

Cohen K. 0. and Kenworthy Browjit for the appellants, contended 
that the assignment by the second and third appellants to the first appel¬ 
lant was valid and binding, and enabled the assignee to maintain these 
suits for the recovery of the property in which- the right, title and inter¬ 
est of the assignors had been purchased by him. As showing the law of 
Sngtand with respect to ohamperby and maintenance reference was made 
to Bradlaugh v. Newdigate (1), and Alabaster v. Harness (2). But the 
Hnglish law of champerty and maintenance bad been held not to be ap¬ 
plicable in India, and there was nothing in the law of India to make the 
assignment under which the first appellant derived his title illegal or void 
as being against publio policy. Beferenoe was made to Bam Goomar 
Coondoo v. Chunder Canto Mookerjee (3); Kunwar Bamlal v. Nilkanih 
14); Achal Bam v. Kaztm Husain Khan 15). And even if the assignment 
be held to be illegal, and the first appellant therelore not entitled to 
decree in the suits, the second and third appellants would be entitled to 
decrees under the prayer in the plaint for general relief : the High Court 
therefore was wrong in reversing the decree of the Subordinate Judge and 
dismissing the suits as against them. 

It was also oontenoed that the deeds of sale dated 19bb January 
1887 and 15th May 1891, alienations made by the iadi'is in pos¬ 
session of the property in dispute after the death of Narayan 
Singh of whom however only one, his grandmother [483j Jiteb 
Kner was his heir, were void as having been executed by them 
without any independent advice, without adequate consideration, 
and because the evidence did not show that there was sufficient legal 
necessity to justify the alienations, or that the vendees made due inquiries 
as to the existence of such necessity, or had the bona Me belief that any 
such necessity existed. The onus of proof lay on the respondent. Rofer- 
enoa was made to CoUector of MasuUpatam v. Cavaly Vencata Naratna- 
pah (b), Amarnath Sah v. Aohhan Kuar 17), Kamestoar Fershad v. Bun 
Bahadur Singh lb), bham Sunday Lai v. Achhan Kunwar l9), Teka B'am 
D^uty Commissioner of Bar ahanki etud Deputy Commissioner of 

Kheri v. Khanjan Singh ill). As to the sale deeds the Subordinate Judge 
had made proper deoiees so far as the second and third appellants were 
concerned, in giving them decrees for recovery of the property in suit 
conditional on their paying to the first respondent certain sums advanced 


(1> (1883) Ij. B. 11 Q. B. D. 1. 

(3) (1894) £j. B. 1 Q B. D. 839, 342 
(3> a876) 1. L. K. 2 Cal. 233, 249, 265; 

b. B. 4 I. A. 23, B9, 47. 

(4) (1893) li. B. 20 1 A. 112, 115; I.Xi. 
2. 20 Cal. 843, 846 

(5) 11906) 1. L. B. 27 All. 271; L. B. 32 
. A. 113. 

(6) ( 1 B 61 ) 8 Moo. 1. A. 529. 

(7) (1892) I. Xj. B. 14 All. 420, 439; Ii> 


B. 19 1. A. 195, .002. 

(8) (1860) 1. B. L. 6 Gal. 843 ; L. B. 8 
I. A. 9. 

(9) U898) 1. Ii. B. 21 All. 71, 81: L. R. 
25 1. A. 183. 191. 

(lu) 11899) 1. li. R. 26 Oal. 707, 711 ; 
L. E. 26 1. A. 97, 99. 

\U) (1907) I. L. B. 39 All. 881 ; L. B. 34 
1. A.73. 
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which were jusbified by legal neoassiby. The Subordinate Judge however 
had dismissed the suits so far as the firsb appallaub was oouoerned on bhe 
ground that bhe assigomanb to him by tha other appsllanbs was void. It 
was submitted that bhe assignment was valid and therefore the decrees 
should be in favour of the first appellant for possession of the property in 
suit With mesne profits, and with, if thought desirablei the same conditions 
as to the payments to the first respondent as the Subordinate Juige had 
imposed, his decrees having been wrongly reversed by the High Court. 

B. Finlay K.C. and DeOruythett for the respondents, oonbended 
that although the Knglish law of champerty and maintenance was not in 
force in India yet there existed principles in bhe Indian law which were 
very similar in effect to that law. In the case of Bam Ooomar Goondoo 
V. Chunder Canto Mookerjee (1), it was said that the ground on which 
[420j contracts of the nature of champerty and maintenance should be 
held by the Indian Courts to be invalid, was that they were contrary to 
public policy. It was against public policy in India, as in Hngland, to 
allow one parson witnout any interest in the subject of a suit, bo make a 
oontracb with another to maintain it with funds on the mere chance of its 
being successful, as in these oases that would be merely a speculative and 
gambling transaction. Befeisnoo was made to Tara Soonduree Chowdh~ 
rain v. Oolleotor of Mymensigh (2), Achal Bam v. Kazim Husain Khan{^\ 
Stephen’s Commentaries 5(ih £d. Vol. IV, Book VI, Gbap. IX, Title I3i 
** Champerty " page 3l7 ; Roman Law. Corpus Juris Civilis, Leipsio JESd. 
1865, Vol, I, Book 48, Title X para. 20 ; Book XLIV, Title VI paras. 1, 
2. 3 ; Book IV, Title XXXV para 22; Book Vllt Titles XXXVI, XXXVII 
paras. 2 and 4 ; French law, *' Droit Civil BxpUque " by Troplong 5th 
Ed. 1856,*' “Da La Vente” Vol. II, page 482, para. 985; and "Diotionaire 
Da Droit" by Lagrand, Title “Retrait." Further, it was contended that 
the bargain was unconscionable on the ground of the inadequacy of the 
price, and was invalid for that reason. 
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When the Subordinate Judge found that the assignment to the first 
appellant was invalid he should not have given decrees to the second and 
third appellants under the prayer for general relief in the plaint : the 
granting such decrees was inconsistent with the prayer of the plaint and 
amounted to an amendment of it: Cargil & Bower (4); and ^Civil Proce¬ 
dure Code (Act XlV of 1832) section 13, Explanations 1 and 2, and 
section 53 were referred to. 

As bo bhe validity of the alienations reference was made to Mayne*s 
Hindu law 6bh Ed. pages 827, 829 section 634 as to the obligations of a 
female heir taking a limited estate in immoveable property ; and the evi¬ 
dence was discussed to show that the High Court was right in holding 
that there was legal necessity for bhe alienations, and that they were made 
for adequate consideration: the sale deeds were consequently valid, 
[025] it was submitted, as against the reversioners, the second and third 
appellants. 

Cohen K. C. in reply, as to the assignment, referred to Hutley V* 
Hutley (5) and to bhe "Principles of German Civil Law" by E.J. Schuster, 
Ed. 1907, page 119, para 120; Tarachand v. Suklal (6); Contract Act 
(IX of 1872), section 3j ; and Civil Procedure Code, section 13 : and with 


(1; (1376) 1. Ij. B. a OaI. 283 ; L. B. 4 
1. A. 28. 

(2) (1873) 18 B L B. 496; 20 W B. 446. 
(I) (1904) 1. £i. B. 97 All. 971; L. B. 32 


1. A. 113. 

(4) (1878) D. B. 10 Ob. D. 002. 608, 
(0) (1878) L. B. 8 Q. B. 112. 

(3) (1888) I.L. B. 19 Boa. 589. 



89 Cal. ia6 


IRDIAR filQH G0T7BS BEFOBXB 


tlToi. 


1909 
JAK. 34. 


Pbitt 
OODMOlIi. 

S9 O«420=>7 

G L. i.885 
12 G. tf. N. 


regard 60 the aUenablotiSt Bo/ LaWhte Dahsa v. Gokool Chundef Ohouf^ 
dhry (1). 

The judgment of fcbeir Ijordships was delivered by 
Sla Arthur Wilson. Those oonsolidated appeals rela&o to throe 
villages, Chiyaoki, Ganka, and Lalgara, and the substantial oonfliot is 
between the 6 rst appellant and the hr-t respondent. 

^ The villages with others were formerly the property of Kam Saran 

898^'3*5*i! ^ Singh, who on his death was succeeded by his infant son Narayan. Naiayan 
iBslo Bm. died, while still an infant aod unnaarried. on the 7th August 1879, and left 
L. R 580=B surviving him his grandmother Jileb Koer, an aunt Aprup Koer, widow of 

Ram Saran’s brothers, and a stepmother Bbraj Koer, widow of Ram Saran, 
lOO^i these, the grandmother was heir to the boy's property with the 4 mibed 

T. 844. interest of a Hindu female inheriting from a male. The three ladies 

appear to have lived together down to the death of the grandmother, 
which took place on the 22nd November 1894. 

On the death of the grandmother, the inheritanoe again opened, and 
the second and third appellants, Bhanpertap Singh and Kirpa Narayan 
Singh, were then the nearest male hairs of the deceased boy. Those 
two parsons, on the 29bb November 1895, purported to sell the three. 
villages in question to Rajah Bbagwat Dayal Singh, the first appellant. 
And that is the title under which he claims. 

The first respondent, on the other band, as the case is now put on 
bis behalf) claims under two sale deeds executed, as it is now said, by or 
on behalf of the grandmother, Jileb Koer, the sale's being, it is contend* 
ed, justified by necessity so as to pass [426J the whole inheritance. 
The first of these deeds bore date the 19bh January 1887. It purported 
to be a conveyance by way of sale, by the three ladies who have been 
mentioned, of the two villages Ghiyanki and Ganka to the first respondent. 
The second deed was dated the 15bbMay 1891. It purported to be ezeou* 
ted by the same three ladies in favour of one Hodges and to convey bo him 
by way of sale the village Lalgara. Hodges afterwards conveyed to the 
first respondent. 

The present suits were brought on the 29tb August 1898 in the 
Court of the Subordinate Judge at Ranchi. The plaintiffs were the first 
appellants and the two persons from whom he purchased. The sole defen¬ 
dant In one suit and tbe substantial defendant in the other was the first 
respondent. The first suit related to tbe village Lalgara, the second suit 
to the villages Cbiyanki and Ganka. The claim in each case was for posses¬ 
sion and mesne profits. 

The first question raised in the case and argued on the appeals was 
whether or not the sale by the second and third appellants to the first 
appellant was void in law, so as to pass no title, on the ground that it 
was obampertous, or contrary to public policy. 

For the respondents it was boldly argued that, although tbe Boglish 
law as to mainbenance and champerty is not, as such, applicable to India, 
yet on other grounds what is subatantially tbe same law is there in force. 
Their Lordships are of opinion that that proposition cannot be supported. 
In three oases before this Board [Bam Ooomar Coondoo v. Chunder Canto 
Mookerjes (^l, Kunwar Ram Lai v. Sil Kanth (3), Achal Bam v. Kazim 
Busatn "Khan (4) ] a co ntrary doctrine has been lai d down. In the last 

(li (1689) 13 Moo I. A. 209. 20 Cal- 843. 

(2) (1876) I. L. B. 2 Cal. 983; L. B. 4 1. (4) (1905) I. L. R. 27 All. 271 ; ti. B, 

A. 38. 83 I.A. 118. 


(8) (1698) L. B. 20 I. A. 113 ; I. Ii. B. 
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o( those oases full effeob was given. ua<iar oiroamsbanoes olosely analogous 
to those of the present ease, to an agreemenb which would oerbainiy have 
been void if ohaaaperty avoided transactions in India. 

It was fnrbher argued that the transactions In question was con* 
trary to public policy and void on that ground by reason of [4^7j 
the provision as to payment of the purchase money by the first 
appellant to the second and third. The purobase money was fixed at 
Rs. 52i600, of which fiOO was to be paid down, and the balance when 
the property should be recovered. Their Lordships are unable to agree 
to this argument. In their opinion the condition so introduced does not 
carry the case any further than does the ohamperbous character of the 
transaction generally. 

It was further said, and this was relied upon in the Courts in India, 
that the transaction was an unfair and unoonsoionable bargain for an 
inadequate price. Bub that is a question between assignor and assignee. 
It is unnecessary to consider what the decision ought to have been if this 
bad been a litigation between the assignor and the assignee in which the 
former sought to repudiate the assignment. In the present case the assig* 
nors do nothing of the kind. They maintain the transaction and ask that 
effect be given to it, and for that purpose they join as plaintiffs in the 
present actions. Their Lordships are therefore of opinion that the attack 
upon the title of the first appellant upon any such grounds as those 
indicated must fail. 
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The second question that has to be considered is whether the respon* 
dent has shown a good title in himself by purobase from Jileb Koer, the 
grandmother, under the two sale deeds mentioned, and under such cir¬ 
cumstances as to make that title effectual against the reversionary 
heirs. 

The Subordinate Judge, who tried the oases, held that the convey¬ 
ances were not good, but be allowed, in favour of the first respondent, 
certain sums which he considered bo have bean advanced for purposes of 
legal necessity ; and whilst giving a decree to the appellants and plaintiffs 
for possession of the property, he made that decree conditional upon the 
payment to that respondent of the suoqs held to have been advanced for 
legitimate necessities. On the argnment of these appeals, Mr. Oohen, 
lor the appellants, accepted the propriety of this mode of dealing with the 
case, and assented to the allowance so made by the Subordinate Judge. 

The High Court, on appeal, differed from the first Court, and held 
that the necessity for the sales in question was established. 


[4263 Before dealing further with this question, it must be noticed 
that the case now contended for is nob the case raised on the pleadings 
and relied upon at the trial. The respondent in bis written statement 
alleged a title derived, not from Jileb Koer, bub from Etraj Koer. Ha 
said, in paragraph 21, that ** Etraj Koer was no heir to N»4rayan Saran 
Singb, and that ^be acquired an absolute right by adverse possession in 
paragraph 23 “ that it is not true, as the plaintiffs allege, . . . that 

on the death of Narayan Saran Siogh. Jileb Koer succeeded as beir and 
was in possession np to her death ; the fact is . . . that Etraj Koer 

alone was in suoh possension until bet death," and in paragrapn 26 that 
Jileb Koer and Aprup Koer never took the estate of Narayau Saran 
Singh as beir, and the fact of tbeir joining in the documents as persons 
executing the deeds of sale and the prior deeds was a matter of form of 
evidence of members dependent for maintenance on Etraj Koer, and was 
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IBOg merely a surplusage”; and it was added in paragraph 36 that " oven if 
Jileb Koer wore to have taken the estate ... by inheritanoe she 

PBivY T”'"* absolute state . . . under the provisions ol M’itak- 

C!OgNOi&. share law, and so also if she was made a oo-eharer by Bbraj Koer In Btrai 

- Koer’s right." In his evidence given at the trial the respondent endea- 

fl“r® voured to maintain the case that bis title was derived from Btrai Koer 

and was good on bhab aoooanb. 

898=85 i. L olaims bible under a conveyance from a woman, wibh bhe 

48=10 Bom. usual limibed inberesb which a woman bakes, and who seeks to enforce 
W *'**'*® reversioners, is always subjeob bo bhe burden of proving 

=« if! U J. P®** tbe genuineness of his oonveyanoe, bub bhe full comprehension 
100=8 M. L. Itmibed owner of bhe nature of bhe alienabiou she was making, and 

T. 844 also bhab bhab alienabion was jusbified by neoassiby. or ab leasb bhab bhe 

alienee did all bhab was reasonable bo satisfy himself of bhe exisbenoe of 
such neoessiby. And this burden lies bhe more heavily on one who oomes 

into Oouriiwith bhe case bhab he did not bake from a limibed owner but 

from one whose bible he alleges bo have been adverse bo bhab owner. 

These conslderabione apply with special force bo bhe present 

bransaobions of bhe firsb respondenb were wibh 
L429J Bbraj Koer, and bhere is no sabisfaobory evidence bo show bhab Jileb 
Koer, the real owner, took part in them, or authorised them in any way. 

It was argued, however, bhab if Jileb Koer was nob shown bo have 
aubhorised bhe earlier bransaobions. she had rabieed bhem by being a party 
to bhe labor documents and particularly the two sale deeds, Rabifioabion 
in the proper sense of bhe berm, as used with reference bo bhe law of 
agency, is applicable only bo aobs done on behalf of the rabifier. And this 
rule is recognised in section 196 of bhe Indian Conbraob Aob. Looking bo 
bhe snbsbanoe of bhe matter, it would be a serious extension of the law, 
as hibberbo applied, bo hold bhab a woman wibh a limibed interest oouldi by 
acts ex post fnoto, cbarga upon bhe estate which she represents obligations 
nob originally binding upon it. 

With regard bo the 6rsb of the sale deeds now in question, when bhe 
details which make up the considerabion come bo be examined, ib appears 
bhab they include one sum of Rs. 1,600 which bhe Subordinate Judge 
credited bo bhe firsb respondent in bhe manner already explained. Apart 
from this sum the great bulk of the consideration for bhe sale deed con¬ 
sists of debts originally incurred by Bbraj Koer wibh accretions of inberesb 
and compound inberesb. Their Lordships are of opinion that this deed was 
correctly estimated by the Subordinate Judge. 

The case as bo bhe second sale-deed is not quite so simple. With 
regard bo ib bhe Subordinate Judge gave credit bo bhe firsb respondent for 
considerable sums as having been advatioad for real necessities. As bo bhe 
rest of the consideration for bbab deed be held bhab neoe<:siby bad nob been 
established. In coming bo this oonoliision, he book into aooounb nob 
only bhe more general considerations already referred bo. but also certain 
oiroutnsbanoes peonHar bo bhe case—bhab bhe lady who alone bad any 
power bo convey was old, and had no independent advice to guide her. and 
bbab the firsb respondent was in a position to exercise considerable in¬ 
fluence over her affairs. Their Lordships think bhe Subordinate Judge 
was jusbified in taking all these matters into his consideration ; and they 
see no suflioienb ground for rejeobing his conclusions. 

[430] There remains one other point for consideration. The plain¬ 
tiffs claimed nob only possession bub mesne profibe. The Subordinate 
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Judge rejeofeed the labtier olaim. Their liordships are of opinion that), as igo8 
the deeds of sale are not good as suoh, the claim for mesne profits is Jam. 34. 

well fonnded. In argument it was conceded that on the other side of the - 

account interest at 6 par cent, should be allowed on the sums credited to nr^wnfr 

the first respondent. The amounts thus to be allowed on the one side ^ 

and on the other oan be adjusted in es.doution proceedings. 35 0. 520=7 

Their Lordships will humbly advise His Majesty that the appeals 835= 

should be allowed, that the decrees of the High Court should be dieobar- \ 

ged with costs to be paid as regards the first decree by the present respon- 5i=lo Bom.* 
dents other than Sowton and as regards the second decree by the fir'^t L. R. 280=5 
respondent, that the decrees of the Court of the Subordinate Judge should 
be discharged, and that instead thereof it should be ordered that "upon the ino=a 
first appellant paying to the first respondent the sums found in favour of ^ t! 854. * 

the latter by the Subordinate Judge with interest at 6 per cent, per annum 
the first appellant do recover possession of the property in suit together 
with mesne profits to be ascertained in execution proceedings and cost to 
be paid by the First Party defendants in the first suit and by the sole 
defendant in the second suit. 

The reepondents other than Sowton will pay the costs of these 

appeals. 

_ Appeals allowed. 

Solicitors for the appellants ; Withall and Withall. 

Solicitors for the respondents (except Sowton): T. L. Wilson & Co. 


85 C. 431 (=13 C. V. N. 364=8 C. L. J. 182). 
E431] APPELLATE CIVIL. 

Before Mr. Justice Geidt and Mr. Justioe Chitty, 


Raj Kumar Singh v. Shbo Narayan Sahu.* 


[31st January, 1908.] 

Oosf—Mortgage decree — Executic^x of decree for costs—Mottnaged properties ^Transfer 
of Property Act {IV of 1882) s 90. ^ 


A deoree-holder in exeoating a mortgage decree must, for tho purpose of 
teooveriag the oosts awarded by the deoree. proceed in the first instanoe against 
the property mortgaged ; and in the event of the same being found insufiBoient 
he oan proceed agaiuat properties other than the mortgaged property. The 
order for costs is a part of the mortgage decree* 


Rutneesur Sein v. Jusoda (t) and Damoiar Das v. Budh Knar (2) diatin- 
gaiahea. Magbul Faitma v. Lalta Prasad (8) followed. 

[Diet 7^2=4 I. 0. 545 ; Appr ; 2 Pat. L. J. 61 ; Ref : ll a., r,. j. S76=2 2 


Appeal by Raj Kumar Singh and others, judgment-debtors. 

The plaintiff obtained a mortgage deoree against the defendants, but 
not for the full amount claimed in the Court of the Subordinate Judge of 
Saran ; he appealed to the High Courb against bhab porbion of bhe deoree 
which was not in his favour. The High Court modified the deoree of the 
lower Court and ordered the defendants, amongst other things, to pay the 
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plaintiff the eata of Bs. 503 for his oosts. The plaintiff proceeded to 
exeonte the decree for costs, and applied for the sale of some properties of 
the defendants other than the properties mortgaged for the purpose of 
realizing the said costs. 

The defendants, judgment-debtors, made an objection on the 
88 0. 431=12 ground that the decree for oasts could not be executed against 
C. W. H. 884 them personally or their properties other than those mortgaged 
=® ■without, in the first instance, selling the latter. The lower Court 

negatived the objection and allowed the plaintiff to proceed against 
[433] the other properties. The judgment-debtors appealed to the High 


Court. 

Bahii Dwdrka Nath Mitra, for the appellant. A decree-holder in 
executing the order for payment of costs in a mortgage decree cannot pro¬ 
ceed against properties other than those mortgaged without selling the 
latter in the first instance. In a mortgage decree a general account 
should be taken once for all of the principal, interest, and costs due on 
a date to be fixed ; Sundar Koer v. Bai Sham Krishen (1). The two oases, 
Butnessur Sein v. Jusoda (2) and Damodar Das v. Budh Kuar (3), relied 
on by the lower Court relate to decrees in foreclosure suits and are distin¬ 
guishable from the present suit which is one for sale. I am supported in 
my oootention by a Full Bench ruling of .the Allahabad High Court, 
Maqhul Fatima v. Lalta Prasad (4). See also iDr. Ghoso's* Mortgage, 
page 901. 

Bahu Harendra Krishna Mookerjee, for the respondent. All mortgage 
decrees should be treated alike ; no distinction should be made between 
a foreclosure decree and a decree for sale. The two oases relied upon by 
the lower Court are therefore applicable : see also Pran Kuar v. Durga 
Prasad (6). 

Geiot AND Ohittt JJ. The Only question W6 have to decide is 
whether a decree-holder in executing a mortgage decree oan, for the 
purpose of recovering the costs awarded by the decreet put up to sale 
properties other than the mortgaged property. The Subordinate Judge has 
held that ha oan, and in support of his view has referred to two oases, 
Butnessur Sein v. Jusoda (2) and Damodar Das v. Budh Kuar (3). These, 
however were not oases where decrees had been for sale of the mort¬ 
gaged properties. They were decrees passed for foreclosure whore the 
mortgage had been by way of conditional sale. The present case 
is similar to Maqhul Fatima v, Lalta Prasad (4), decided by the Allaha¬ 
bad High Court, where it was held that the costs were really part of the 
[433] amount for which the mortgaged property had been ordered to be 
sold. We are clearly of opinion that the decree for costs is a part of the 
mortgage decree, and that the decree-holder must proceed in the first 
instance against the property mortgaged. It is only in the event of the 
mortgaged property being found insufficient to satisfy the mortgage deoree 
that a denree-holder oan proceed against the other properties in the manner 
provided by section 90 of the Transfer of Property Act. 

In this view of the case we allow the- appeal and set aside the order 
of the Subordinate Judge, allowing the deoraa-holder to proceed against 
properties other than the mortgaged properties. 

The appellants are entitled to their costs from the respondents. 

--- Appeal alloroed. 


(11 (1906) I. L. B. 84 Cal. 160. 

(2) (1886) I tj. R. 14 Oal. 185. 

(3) (1888) I. Ii.'R. 10 All. 179. 
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(4) (1893) I. Ii. B. 20 All. 623. 

(5) (1337) I. ti. R. 10 All. 127, 
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35 a 43S (3s12 C. W. N. 752=7 C. L. J. 602=8 Cr. Ii. J. 9=4 U. h. T. 310). 

C434J CBIMINAL REFERENCE. 

Before Mr. JuUioe Bampini and Mr. Justice Sharfudditt. 

EUPSaOB V. MoMIN MAIilTA.^ 

[6tjh February, 1908.] 

Juriediction—Security to keep the peace-^Dittrict Magistrate—Appellate Court power 

of, to direct security to keep the peace on conviction by a second or third class Magts- 

irate—Criminal Procedure Code {Act V of 1898) a. 106 (8>. 

An Appellate Court oannot ezeroiae the power given b; seotion 106 (3) of the 
Giimtnal Prooedure Code* where the oonyiotton has not been by a Court apeoifi- 
ed in Bub-seotion (1). 

Muihiah Chetii v. Emperor (1), Paramasiva Ptllai y. Emperor (2), and 
Mahmxidi Sheikh y. Aji Sheikh (d) referred to. 

[Dias. 83 All 48 : 2 P. Ii. J. 31 ; ref : 37 Mad. 153 ; Bel : 72 I. O. 68=24 Gr. D. J. 306 ; 
Diss: 81 1. O. 145.] 

The pebibioner was oonviobed by a Sub-Dapuby Magiebrabe of 
Eushbia, vesbed wibh second olass powers, under s. 323 of bhe Penal Code, 
and senbenoed bo a 6ne of Bs. 25. He appealed bo bhe Disbriob Magistrafae 
of Nadia, who dismissed bhe appeal and directed him, under s. 106 (3) of 
bhe Criminal Procedure Code, bo ezaoube a bond for Bs. 100, wibh one 
surety in bhe same amount, to keep bhe peace for t97o years. 

The petitioner moved bhe Sessions Judge of Nadia bo report bhe case 
to bhe High Courb wibh a recommendation bo quash bhe order for security 
as without jurisdiction. 

The learned Judge accordingly referred bhe case bo the High Courb 
under s. 438 of bhe Criminal Prooedure Code. 

The Deputy Legal Bemembrancer C3fr. Orr), for bhe Crown, 
stated that he could nob support bhe Disbnob t^agistarabe’s view 
that he, as an Appellate Court, had power under sub-section (3) 
of s. 106 bo make an order for seouriby to keep bhe peace even when 
[485] the conviction was by a Magistrate of the second or third olass. 

Bampini and Shabfuddin JJ. This is a Reference under seobion 
438 of bhe Criminal Procedure Code by the Sessions Judge of Nadia, who 
invites us bo set aside an order passed by the Disbriob Magistrate of Nadia 
directing, under section 106 (3) of bhe Code of Ctiminal Procedure, a 
person named Momin Maliba bo execute a bond for Bs. lOO, with one 
surety of Bs. 100, bo keep bhe peace for two years. The learned Sessions 
Judge points out that Momin Maliba was convicted by the Sub-Deputy 
Magisbrabe of Eusbbia, a second olass Magistrate, under seobion 323 of the 
Indian Penal Code and senbenoed bo a 6ne of Bs. 25, that be appealed to 
bhe Disbriob Magisbrabe, who dismissed bis appeal and passed bho aLove 
order under seobion 106 of the Criminal Procedure Code binding him down 
to keep bhe peace. He further points out that, as the order oonviebing 
the said Momin Maliba under section 323 of the Indian Penal Code was 
passed by a Sub-Depuby Magisbrabe of second olass powers, such a Magis¬ 
brabe had no power bo pass any order under seobion 106 of bhe Criminal 
Procedure Code ; and, therefore, be oonbends that a Disbriob Magis¬ 
brabe hearing an appeal from an order of such Magisbrabe cannot pass 

* GrinUoal Befeceaoa No. 13 of 1908, by J. N. Qhose, SesBiona Judge of Nadia, 
dated Jan. 21, 1908. 

(1) (1905) I. L. R. 29 Mad 190. (3) (1834) I. Tj. R. 21 Cal. 622. 

(2) (1906) 1. 1j. R. 80 Mad. 48. 


1908 
Fa;B. 6. 


CBiMXNAIj 

BBFEBBNOB. 

39 0. 434=13 
0. W. H. 753 
=7 a L. J. 
603=8 Gr. L. 
J. 8»4 M. 

L. T. 880. 


267 


85 Gal. ^36 ihdiab Hiaa cooBv sSFoaxs Clfol. 

1908 Buob an order. In support of this view he oitias the oases of Muihiah 
Fbb. 6. Chetti V. Emperor (IJ and Paramasiva Pillai v. Emperor (2). 

- The learned Disbrioh Magisbraba shows oanse. and aooording bo his 

^ Dietriob Magisbraba has power bo pass suoh an order on appeal from 

_■ the decision of any Magisbrafce, In other words, he thinks that any Appel- 

35 0. 434=312 late Coarb oan, under sub-seobion (3) of seobion 106 of the Criminal Pro- 
0. W. N. 752 oedure Code, pass an order without any refitriotion as bo the powers 

of the Court against whose order the appeal is made. We do not think 
^S^ 9“4 M^* view is right. Aooording to the rulings oibed by the Sessions 

*L. T. 340. Jtidge. an Appellate Court cannot eseroise the power given by section 106 

of the Criminal Procedure Code, when the accused has not been convicted 
by a Court suoh as is referred to in sub-section (L). And we may [436] 
also refer to the case of Mahmudi Sheikh v. Aji Sheikh (3) in support of 
this view. 

We, therefore, set aside the order of the District Magistrate, dated 
the 30th November 1907, directing, under section 106 (3) of the Criminal 
Procedure Code, the said Momin Malita to execute a bond for Ks. 100 to 
keep the peace for two years. 


85 C. 437 (=12 C. W. N. 534=7 Gr. L. J. 867). 

[437] CRIMINAL REFERENCE. 

Before Mr. Justice Geidt and Mr. Justice Woodroffe. 

Bmpebor V. Sheikh Arif.* 

[26th February, 1908.] 

Theii^^Mi^chief—^Running water—^Cuttiug embankment of channel and diverting 
running water—Penal Code {Act XBV of 1860) ss. 879, 480. 

Whece the aooueed aa6 the embankment of a pyne and dtew the watec to 
their own lands and were oonvioted of theft and misohief under as. 879 and 430 
of the Penal Code 

Held, that running water not reduced into poaaession could not be the 8ub> 
leot of theft. 

Per GEidT J. (WOOduoffe J. duhitante) that the cutting of the embank- 
ment constituted an ofieooe under a. 430 of the Penal Code. 

Ferens ▼. O'Rri^n (4) dietinguiahed. 

[Ref : 1912 M. W. N. 119=18 I. C. 819=13 Cr. L. J- 131=11 M. D. T. 162; 44 I. a 
680=24 M. L. J. 206=19 Or. L. J. 356; 76 1. O. 169=21 A. Ii. J. 654=24 Or. D.J. 
911=15 All. 660 ] 

The petitioners, Sheikh Arif and others, in bha two oases, were ten¬ 
ants in the village of Belwa, which was let in ihikka bo the Sabhi factory. 
A pvue or water channel ran through the village to the zerait lands of the 
factory. The accused out the embankment of the pyne in order to irrigate 
their own holds. The faobory claimed the pyne with the water as theirs 

by right of construction, while the accused claimed a right to take water 

on the ground that they, like all other tenants, had bo pay the faobory 
anna per bighct as irrigation charges. The Sub-divisional Magistrate of 
Rebtiab, who tried the oases, found that the accused bad no right to take 
water from the pyne without the permission of the manager of the factory, 

• Criminal Kelerocoe Nos. 17 and 18 of 1908, by B. 0. Malliok, Ofiaoiating Soa- 
aioQs Judge of Muzaffarpore, dated Jau. 20, 1908. 

(1) (1905) 1* F. 29 Mad. 190. (3) (1894) I. Xj. R. 21 Oal. 622. 

(2; (1906) I. Ij. B- so Mad. 48. (4) (1888) 11 Q. B. D» 31. 
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and he aaoordingly oonviobed bbem under ss. 379 aud 430 of the Penal ^gog 
Code and senbeuoed fahem to fines of Hs. 25 eaob. They then moved the Fbb. 96. 
Sessions tiudge of Mazaffarpore, who made the present xeferenoe reoom- — 

mending that the oonviotions and sentenoes should be set aside. 

Babu A-tulya Ckaran Bose (M. SonghaC AH with him), for the 
petitioners. Banning water oould not in this oase be the subject 85 0.487si2 
[438] of the ofienoe of theft as it w >snot in the possession of the factory 0* W. N. 684 
at the time the accused out the embankment. Nor is the latter act an 
ofifenoo under s. 430 of the Penal Code, as the aooused claimed a right to 
take water from the pyne and acted in good faith. 

Mr. Qarth (.Babu D, N. Mitra with him), for the opposite party. 

Water may be the subject of theft: see Ferens v. O'Brien (1). The Magis- 
trate has found that the aooused did not act bona fide. By cutting the 
embankment they caused a diminution of the supply of water for agrioul« 
tmral purposes, and thus came within the terms of s. 430 of the Penal 
Code. 

Geidt J. The accused in these two oases are tenants in village 
Belwa, which is let in thikka to the Sathi factory. There is a pyne or 
water channel running through the village by which water is conveyed 
for the irrigation of the zerait lands of the factory. The aooused are found 
to have out the embankment of this pyne with the object of irrigating 
their own fields, and have been convicted of theft of the water under 
s. 379 of the Penal Code, and also of mischief by doing an act which 
caused, or which they knew to be likely to cause, a diminution of the 
supply of water for agricultural purposes, the latter being an offence 
punishable under s. 430. Bach of the aooused has been sentenced to pay 
a fine of Bs. 25. The Sessions Judge is of opinion that in the oiroum- 
stances of the oase, and on the findings of the Magistrate, the oonviotions 
cannot be sustained under either of these two sections, and he has accord* 
ingiy referred the oases bo this Court with the recommendation that the 
oonviotions and sentences be set aside. 

I agree that the conviction under section 379 of the Indian 
Penal Code cannot be sustained. The water runs freely through 
the channel from the river and flows into some kkal or jhil, unless 
it is diverted for irrigation. This fact distinguishes the present 
case from Fereng v. O'Brien (1) quoted by Mr. Garth, where the 
water was confined in pipes, which were closed by taps. There the 
water was reduced into the possession of the Water Company, [*89] 
which supplied it. In the present oase the water running freely 
along the channel is not reduced to possession, till it is actually brought 
on to the land irrigated. The factory, therefore, cannot be said to have 
been in possession of the water taken by the aooused, and the offence of 
theft was not committed by taking it. 

The ground on which the Sessions Judge holds that the conviction 
under section 430 is bad, is that the Magistrate has found that there is 
no evidence to show that the aooused knew that the zcrait lands of the 
factory or the lands of any one else further down the pyne were being 
irrigated. The Sessions Judge points out that for all the accused knew, 
the water in the pyne might be lucuing to waste, and it cannot, therefore, 
be held that the aooused were likely bo cause wrongful loss to other peo* 
pie, who where irrigating their lands lower down the pyne. In bis view, 
therefore, one of the elements of mieohief was wanting, it is clear, bow- 


(1) U88B) 11 (4. B. D. 21. 
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1608 \ih9i% tihe ao6 of the accused caused a diminution of the supply of 

Fbb. 36. water for agricultural purposes. In one of the oases the Magistrate says 

■- that most of the water was being taken out of the pyne. The Supply of 

bbf^b^e available for irrigation being thus lessened, its value or utility was 

' aiminisbad. whether it was actually being used or not. If the accused 

85 0.487=12 were not entitled to take the water, they would by their act be causing 
C, V. H* 834 wrongful loss to those to whom the pyne belonged, and to those, who 
*7 J. entitled to take the water, and, if they knew that they were nob 

entitled to take the water, they must have had the intent to cause, or 
knowledge that they were likely to oanse wrongful loss, and their act 
would be punishable under section 430 of the Penal Code. 

It was, therefore, for the prosecution to prove (e) that the accused 
were not entitled to take the water, and (ii) that they knew that they 
were not entitled to take the water. The Magistrate has found both these 
points against the accused. He has held that the factory construoted the 
pynet and that the manager has always kept under his control the distri¬ 
bution of water therefrom. He has also held that the accused were not 
acting under a bona fide claim of right. On these hndings, which are 
findings of fact, the accused were guilty of the offanoa provided for in 
section 430. 

[440] This Court does not ordinarily interfere on revision with find¬ 
ings of fact, and it never interferes with such findings, unless it is clearly 
satisfied that the findings are wrong or that there is no evidence to sup¬ 
port them. To proceed otherwise would be to treat as appeals oases 
coming before us on revision. 

As regards the construction of the pyne there is evidence that the 
pyne was constructed and is maintained by the factory, and the Magistrate 
points out in the case of Sheikh Arif that the evidence of two out of the 
three witnesses for the defence is to the same effect, Prima faciei then, 
the accused were not entitled to take the water. Sat it is said that 
having regard to the history of the pyne, the accused may have been under 
the bona fide belief that they were entitled to take the water. The pyne 
may have been constructed and may be maintained by the factory, and 
the primary use to which the pyne has been pot may have been the irri¬ 
gation of the factory zerait. Nevertheless the evidence shows, and it is 
not disputed, that the villagers holding land along the pyne, including the 
inhabitants of the Belwa village, have in past years irrigated their lands 
from the factory, that this has been going on for the last twenty years 
and that the raiyats have latterly been paying to the factory irrigation 
charges at the rate of annas a bigha. But the evidence alflo shows, 
and this evidence has been believed by the Magistrate that the villagers 
used the water not as of right but by permission. The raiyats in return 
for growing indigo for the factory were allowed to irrigate from the pyne^ 
not only the indigo, bub other crops as well. The irrigation charges, 
moreover, are paid not for the use of the water, but for work done by the 
factory at the request of the villagers themselves. That work is the 
clearance of the branch distributaries leading from the pyne to the village 
lands. Formerly the poor villagers had to do this work and the rich 
villagers got the water first, and so, to give an equal chance to all, the 
factory clears these branch channels. Some of the villagers themselves 
may be employed in the actual work, but they are paid by the factory, 
which recoups itself by levying the charges mentioned. This is an arrange¬ 
ment made by mutual agreement. The evidence also shows that the factory 
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has had [411] onbire possession and oontirol of the village irrigafalon, deoid- 
ing whiah village in burn shall be allowed bo use bhe waber, and bhis is oon- 
firmed by bhe faob bhab. while pyit^s are usually a fruiblul source of Quarrels 
among bhe villagers using bhem, in bhe ease'of bhe presenb pyne bhese 
quarrels have been aonsplouous by bheir absence bhrough ibs enbire hisbory. 
Ib is brae bhab in a few cases bhe pyne has been cub and bhe waber used 
wibhoub permission firsb obtained, bub bhe manager, Coffin, deposes fabab 
all bhese cases were sebbled by him, bhab is, bhe faobory’s righb bo bhe 
exclusive control of bhe pyne was asserbed on one side and admitted on 
bhe other. 

No doubt the presenb oases would nob have arisen bad nob raiyats 
ceased bo grow indigo for bhe factory. The arrangement, whether express 
or implied, was bhab bhe raiyatSi if they should grow indigo, a crop which 
does nob ordinarily pay bhem, would be allowed bo irrigate both bheir 
indigo and bheir oabs, bub bhis concession was nob as of righb, bub on per¬ 
mission in each case obtained. When bhe raiyats ceased bo grow indigo, 
the exisbonce of bhe arrangement could nob give rise in bhem bo bhe belief 
bhab they were nevertheless enbibled to bake bhe water, and bhe manager 
on his side, recognising that the arrangement was ab an end, ordered bbab 
the irrigation charge for the year 1315. the year in which bhe occurrence 
book place, should nob be levied. Whether bhis order was or was nob 
known bo bhe villagers makes no difference. The material circumstance 
is bhab btbherbo bhe exclusive possession and control of bbe factory has 
been admitted by baking permission beforehand, or by settling bhe few 
oases, where bhis was nob done. 

There is nob only no reason for thinking bbab bbe accused had a bona 
Hde belief bbab fabey were enbibled bo bake bhe waber, bub bheir own con¬ 
duct in running away, when they were discovered cubbing bhe pyne, and 
afterwards sending for permission, shows positively bhab bhey had no 
such hona fide belief. 

In bhis view of bhe mabber, 1 am unable bo bold on bhe findings bhab 
bhis was nob a mabber for bhe Criminal Court. I would accordingly refuse 
bo interfere with bbe conviction under section 430. while setting aside 
bbe coQvicbion under section 379. I would also allow bbe sentence of 
fine bo stand. 
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[442] WooDROFFE J. As regards the conviction under section 379 
I think ib oannob stand, as ib is ab least doubtful on bhe faobs proved 
whether bhe water can be said to have been so reduced into possession as 
bo be bbe suhjeob of bbefb. I agree, therefore, that bbe conviction under 
section 379 musb be reversed. 

Then as regards section 430 I think ib may nob unreasonably be held 
on bbe faobs found bbab bbe accused did an aob which caused, or which 
bhey knew bo be likely bo cause, a diminution of bhe supply of waber for 
agrioulbural purposes. I am, however, myeelf doubtful whether on the 
faobs proved and bbe claim of right asserbed, bhis is a matter which should 
be disposed of in bbe Criminal Court. Having regard, however, bo bhe 
three oiroumsbanoeg, bbab bhe question on this poinb is one of faob. bbab 
my learned brother agrees with bbe finding of bbe trying Magistrate on 
this point, bbab the conviobion ie one for mischief, and bhab bbe sentence 
is one of fine only, I do nob think it necessary bo differ from bbe order be 
proposes bo make as regards bhe charge under section 430, bbe conviobion 
under which section must therefore stand. 
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[453] APPELLATE CRIMINAL, 

Before Mr, Justioe Bamv^ni and Mr. Justice Sharfuddin, 

EMPBBOB V. AMBIKA LAIi.* 

[24bh February, 1908.] 


Private defence, right of — Rioting—Attack hy a large body of armed men prepared to 
fights Penal Code {Act XLV of 1860), 58. 96 to 106. 147, 

The oomplamant's patty, consisting of twelve ot thirteen persons, went 
with kodalit to a bund ereoted on the land of the master of the aaonsed in 
order to out it, as it obstrnoted the flow ot water from their lands and destroy¬ 
ed their crops. The accused bearing of this at once assembled to the number 
of 60 or 60, armed themselves with lathis and proceeded to the bund. At this 
time the complainant's party had either finished the cutting or ceased to do 
BO, when they saw the accused approaching. The latter attacked the com¬ 
plainant's party and drove them to their village. One ot mote of the assail¬ 
ants also beat a man, who was present there, but was not connected with the 
cutting of the both in the first attack and when they returned from the 

the chase, and fractured his skull, in oonseqaencs ot which he died shortly 
after:— 


Held, that the aooueed were members of an unlawfnl assembly from the 
beginning, as they went armed with lathis and in large numbers to enforce 
their tight at all hazards, that, if not so, at the beginning, they became unlaw¬ 
ful assembly, and had no right of private defence, when the opposite party had 
ceased cutting the tuni, and that, even if they had, they exceeded their right 
by attacking their opponents and abasing them and by beating the deceased. 

Shunker Singh v. Bur7nah Mahto{lh Pachkauri v- Queen'Smprets{2} distin¬ 
guished. 

Kabiruddin v. Empcrori^) followed. 

The appellants, Ambika Lai and others, were tried before the 
Sessions Judge of Darbhanga with the aid of assessors under ss. 148 and 

|-^ of the Penal Code. The assessors found toem not guilty, but the 

Judge oonvioted them under ss. 147 and of the Penal Code, and sen¬ 
tenced them as stated in the judgment of the High Court below. 

[444] It appeared that in Chait or Bysaok of last year, Babu 
Asbrafi Singh, the employer of the aooused and a zemindar, bad an em¬ 
bankment erected on his own land in the village of Basopatti at a dora, 
or depression in the land, between two previously existing embankments, 
the result of which was that the flow of water from the land of the com¬ 
plainant Lalohand and others was interrupted and their crops destroyed. 
On the 24th August 1907 they filed a petition before the Sub-divisional 
Officer alleging that their crops were being destroyed by inundation caused 
by the new bund, and praying for an order under s. 143 of the Criminal 
Procedure Code directing it to be out. Tne Magistrate, by his order 
dated the 2ad September, ordered the old bunds to be kept up and the 
new one out at once. The notice served on the accused was “ have it out 
down at once,” whereas that served on the complainant was " leb it be 
out down at once." The complainant’s party consisting of twelve or 
thirteen persons thereupon went to the new bund with hodalts, and pro* 
oeeded to out it and had either finished cubbing or ceased to do so. when . 

*CrimiDal Appear No- 40 of 1908. against the oraer of 3. Johnston, SMsions 
Judge of Datbhanga. dated Deo. 17, 1908. 

(1) (1878) 93 W. B. Or. 95. (3) (1908) I. Ij. B. 85 Calc. S68; 12 0. 

(9) (1897) I. D. B. 94 Oalo. 686. W- N. 894. 
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they saw the aoonsed, fifty or sixty in number, armed with lathis appro¬ 
aching. The accused went up and attacked the oomplaioaut’s party and 
chased them up to the well of their village. A man, named Obatri Das, 
who was not oonoerned in the cubbing of the bund, hub was standing near, 
was beaten by soma one or more of the aooused, not only m the first 
attack, but also when they returned after the chase and found the man 
lying on the ground, and he received a fracture of the skull from the 
effects of which be died a week after. 

Bahu Da^hart.thy Sonyal, for the appellants. The accused have 
committed no offence. The bundt which the oompla*nant's pnrby were 
cutting, was admittedly erected by the master of the accused entirely on 
his own land He was in possession of it. The complainant and his men 
bad not finished cutting when the accused came up. The appellants bad 
a right to prevent the opposite party from proceeding further. They 
were not enforcing, but defending their right of possession and bad the 
richt of private defonce; see Qu^en v. Miito and Birjoo Sinoh v, 

[445j Khub Ball (2). I reiv puno pallv on Shunhet Sinyh v. SuTmah 
Mahto (3) and PachJcauri v. Queen- Emp^ess (4). 

The Deputy Legal liememhrancer {Mr, Orr), for the Crown. There 
are really two questions in ttue case : (i) bad the accused exceeded their 
riebt of private defence ? (li) were they guilty of rioomg? As to the 
first, there is no such right, where there is time to have recourse to the 
protection of the authorities, nor does it ext^md to the inflicting Df more 
barm than is necessary for the purpose of defending one’s property. Here 
the accused beat a rpan, who was not concerned in the cutting of the 
bund, and drove the ooncplainant's party right to the well of the village. 
This was not necessary for their purpose. With regard to the second ques¬ 
tion, the accused were sixty in number, armed with lathis^ and their com¬ 
mon object was to punish the complainant. If the assembly was not unlaw¬ 
ful, when it started, it became so, when it attacked the other side after 
the bnnd bad already been out: Oanowri Lai Das v. Queen-Empress (5), 
Bagho Singh v. King Emveror (6>, and Mad. H C. Pro.» 8 Jan. 1873 (7). 

Rampini and Sharfdddin JJ. The appellants have been convicted 
by the Sessions Judge of Darbbaoga of offences under sections 147 of the 
Penal Code and 325 rt*ad with section 149. They have all been sentenced 
under section 147 to undergo two years’ rigorous imprisonment. No. 1, 
Ambtka lial, has been further ordered to pay a fine of Rs. 3 *0 and the rest 
bo pay fines of Rs. 30 each under stotion 147. Ambiba Lai and Badar 
Dosadhi wbo is a obowkidar and whose duty, the Judge says, was to 
preyent a riot, instead of which he took part in one, have been further 
convicted under seotioos 325 and 149 of the Penal Code and fenteDOod to 
UD'^ergo four years' rigorous imprisonment, and the other accused have 
been convicted under the same sections and sentenced to undergo two 
years’ rigorous imprisonment. But the sentences run ooncurreotly. 

[446] The assessors found the accused not guilty. One of them ex¬ 
pressed an opinion that the action of tne complainant was illegal and so 
the accused were entitled to ha aoouitted. 

The judgment of the Sessions Judge is unfortunately very confused 

and wanting in lucidity. lo is somewhat difficult to underetaod what his 
aotnal findirgs are 


ll 3 W. R Cr 41. 

f2. (1S73, iq w. R. Gr. 66. 

13) aS76» 23 W. R. Cr. 96. 

(ij (1897) 1. li. B. 24 Cal. 686 


(6) (1R-91 1 Ll B 16 G»l 206. 
i6) i»902) C. W. N. 607. 

(T) 11873) 7 Mad. H. O- Ap, xxxv 
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Bat the facts are simple. In Ohaib or Bysaok lasb year bha acoased’H 
employer. Babu Ashrafi Singh, a zemindar, caused aa embankmenb bo be 
ereobed on bis own land in bha village af Basopabbi ab a plaoe. ^hera there 
was adeptessioa in bbe land called a dora. There were bwo other em- 
bankmenbs bhare from before. The mosb easterly belonged bo bhe com- 
plainanh liall Ohand. The new embankmenb was oreoted between the two 
previously existing embankments. The lauds of Babu Ashrafi Singh ^era 
on both sides of the new embankment, but this new bund unaoubtedly 
interrupted bhe flow of water from the complainant’s land and caused the 
desbruobion of his crops. The complainant complained to the Sub- 
divisional Magistrate. Mr. Whitty, who after enquiry on the 2ad beptem- 
ber last passed an order directing the new embankment to be out. Ha 
served this order on both parties His order issued to the complainant was, 
"let it be out down ab once." His order bo the aooused’s party was. 
"have it ouh down at once.” It is unnecessary to consider 
orders were legal or not. They are certainly most injudicious. Mr. Whitty 
should oerta'nly not have interfered. He should have left the parties to 
settle their dispute in the Livii Court. There was no immediate appro- 
hensiou of a breaoh of bhe peace. But Mr. Whitby’s orders provoked and 
gave Ti=e to a breaob of the peace attended with loss of life. For, on the 

12 tb September in the afternoon, tbe complainant s party, about twelve 
or thirteen in number, proceeded to make an opening in the new embank¬ 
ment so as bo let the obstructed water flow off their lands. The 
aocu<:ed's party learning of this at once assembled bo the number 
of 60 or 60, armed with lathis and prooeedad .to 
ani beat the oomplaioauo’s men who were ohased right ® 

w^iU of th^ir village. One unfortunate man, named Gbatri Da , who a 
nrit ousting bbe b 7 ind and had not even a k dali or anything else n 

1447] his hand, but who was standing 

ment, bad his skull fractured and died in consequence °° 

ber. The accused acted mo=t oruellv and wanbooly bo Chatri 

witnesc ChMui -ahu say.: " Chatri Das was a b^baJ^ and nob a m*a of the 

world, and hai no oonn^oMon of his own with the 
But bhe aoou^ed not only beat him at 

relnrned and beab him apaio as be lav on bbe ground, when they oa^ie 

Lck from tbe well bo which they had chased the complainaut and his men. 

The acoused have, therefore, been oonvioied hy the Judge of rioting 
and of ^grievous hurt oommitt d in bbe course of a riot in prosecution of 
^ _L.;anii r»f the unlawful assembly, which is da-'Oribed in the 

£;.T.Tb;i;r'^ D”' M„b.l .ad lo. 

Charge ^ „hioh is found by the Jud^o bo have been as much 

done, as bo prevent their doing anything more. 

Tha learned pleader, who appears on be^lf c£ the appeUants, oen- 
tends lha, they have committed no offenoe. He does no* admit that the 
Lttin? n< the bund was complete when the aoense l s party oama up and 
nrges that, whether or not. they did not form an uoUwlnl assembly^ that 
Lt more force was used than they were legally entitled to use. and that 
the attaot on and the killing of Chatri Das ware oomm.ttad by soma nnr 
known persons, or persons, who acted indmduaUy and nob m prosecution 

of the common object of the assembly. 

We are unable bo agree with the learned pleader as to the facts. 

374 
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ll is clear fahab bhe oomplalnanti’s parhy had eibber finished cubbing bhe 
opening in the bund or ceabed doing so, when they saw bhe aooused’s 
party coming up in overwnelming numbers. The atbaok npon bhdcn, the 
beaming and chasing of tnem up to bhe yiilage well and the kul.ng of 
Chabn Das, who, as has already been pointed out, was baatea botn heiore 
and alter bhe chasing up to bhe well, were quite unueoessary (or the pro- 
beotioa of the rigne of Baba Asarafi Sia^h. Tue cocnpiamaut's patty were 
few in number and unarmed. Tney app'^ar to have had uo lut'^is lu toeir 
hands. Seme of the aoousei may have received [44Sj some bruises, bub 
they were p:obab»y intiicsed in defence of tne persons of tne complain¬ 
ant s patty. 

Tnen. ibis obvious that the accused's party was from the beginning 
an ualawiuL assembly. Tney went up armed wion latent waion are so 
often a:>ed with fatal elfeoo as to be necessarily regarded as deadly wea¬ 
pons, intending to enforce their rights at ail hazards. Bven if it be admit¬ 
ted, (or argument's sake, to have heeu a lawlul assembly at finrt, it bi oauie 
an unlawful assembly toe momeai the oompia.uant's paity stopped 
cutting the opening in the band and the aoousau obased anJ heat the 
oomplainaut’s paity and killed Guatri Das. Tnore was no neae->si(iy to 
oha-^e, to beat or to kill, and ueoua, if the aoousei ever aooed in exorui^e 
of their rights of private defence of property, they lar uzeeeded cuose 
Tights. 

Chabri Das was no doubt killed by an unknown me-nbar or by un¬ 
known members uf the accused 8 party, but seeing that the attack ou him 
was committed in pro.seoutioa of the common object of Obe assemoly, the 
members of ib ace liable to be punished tor ib under the piovuions of 
section 149, 

The Judge has held that the oCfenoa committed in killing Chabri Das 
was only grtevoua hurt, but in our opinion that odence amounted to oulpa- 
bie homicide not amounting to murder. 

The learned pleader for the appellants has cited several oases decided 
by this Gourt, in which he urges the oitoumstanoes were similar to those 
of the present and bhe accused were held to have acted in the right of 
private defence and to have committed no otienoe. Be contends that we 
are bound to follow these oases, and that, if wa disagree with ttie decisions 
in them, to refer the question of the exercise of the right of private defence 
by the accused to the deoidion of a Full Bench. 

The principal oases he relies on are Shunker Singh v- Surmah Mahio 
(1) and Paenkaur* v. Queert’Empresa Wa have recently dioussed these 
and all cognate oases, as well as the ruiicgs with which they are in 
oonfiiot, in the case of Kab^ruddin v. Emperor f3). It is, therefore, 
uoneoaAsary bo examine them here la detail. 

[44i9j It is soffioienb bo say, firstly, that the law on bhe subjaot is 
clear. Tne limits, within which the right of private defence may bo exer¬ 
cised, are laid down in sections 96 to 106 of the PeL.al Code. We are 
bound to apply this law to the best of our judgment to the facts of this 
case. Secondly, the (act of none of the oases cited are exactly similar to 
those of the present, and thirdly, the decisions in the=e oases apply the 
law to the laots of the oases, which they decided. They lay down no 


(1) 11876) 23 W B. Gr. 25. <S) (l90d) I. I*. R. $6 OaL 868 ; 12 O. W. 

(9) (1897) I. U B. 24. GaL 686. H. 984. 
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goner^l law aad osuld nob dnaaoiabe aay gdaeral law in any way modify¬ 
ing the law of dba Paoal Coda. Taera is, dhareloro, nobbing wbiob wo 
oould refer for bba daoisioa of a Fall Baaoh. 

In these oiroamstaooas wa saa no raison bo inberfare with bbe oonvio' 
bioD of bbe aooused by the Sessions Judge. Tbe aaoused oerbainly all oom* 
mibbed riobmg and all of bbeoi ara raspjasibla for bne oHenoa oomaatbbad 
on Gn-ftbri be id c^rievous burd or oulpabla hacnioide nob amjunQing bo 
murder. Bud this question is immadariai in oa^e of all bbe aooused, exoepb 
Ambika Lai aad Badar Djsalo. for dbe sanddnoas on all bbe aooased, 
esoepd on Ambika aal Balar, ran ojnourraadly. For dbs reasons assigaad 
by ibe Judge, bba'^e bwo appellanba seem deserving of more severe senben- 
oes bhao the others. 

Wa, bbtrelore, affirm bbe aonviobions and senbenoas and dismiss bbe 
appeal. 

Appeal dismissed. 


85 C. 450 (=12 C. N 681=7 Cr. L. J. 378,) 

[450J APPELLATE CRIMINAL. 

Before Mr, Justice Qeidt and Mr, Justice Woodroffe, 

Emperor v . EASa Bbhari Das.* 

[4bb Marob, 1903 ] 

Faliification of accounts—Intention to dtrfraud—False eatriet made to conceal previous 
embeztlemtnt—Penal Code (Act XLV of 1860) s. 477A. 

The iDakiDg of fAlse entries in a book or regi^iter by any person in order to 
oonoeal a previous fraadaient or disbooest aot falls urithin tbe purview of 
e. 4 • 7A of ihe Penal Code, inasmaob as the intention is to defraud. 

Loltt Mohan Sarkar ^ Qu en^JUmpress {1), In re Annasami Ayyangar {2) 
followed. 

Empress v. Jixoanand (3j, Queen Empress v. Qirdhari Lai (4) and Abdul 
Hamid V. Empress dissented from. 

[Fol. it Cal. 72? ; Diet 36 Cal 955 ; Ref. 37 Bom. 666 ; 86 M. L. J. 201=42 Mad. 
558=1919 M. W. H 433 ;] 

Thiis appeal was presented by bbe Oovernmenb of Easb Bengal and 
Assam against an order of aoquibbal by the Sessions Judge of Sylbed. 

Tbe aooused was an aooountand in dbe Munsitl’s Gourd ad Habigunj, 
and id was bis duty as suob bo write up tbec/iaUan Register of the GoUeobo* 
rate. In January 1907, owing bo some irregularities on bis parfa in the 
keeping of bbe Register, an enquiry was ordered by bba Disbriod Judge into 
these matters, and ib was bben discovered that there were three false 
entries, wbiob were alleged bo have been made by him, in column 8 of the 
Register. These enbries purpotbed bo have credited bo the Golleofaor three 
sums of money on certain dates, viz.t Bs. 177-19 on 23-3-06, Rs. 16-10 
on 6 11-06, and Bs. 1C5 on 18-11-06. lb was further alleged thab these 
sums bad nod been paid into dbe Treasury, bud bad been embezzled by 
bbe aoou<^ed, and that tbe entries were made by him to defraud Government. 

[431] The aooused was tried before bbe St^ssions Judge of Sylbeb, 
with tbe aid of assessors, under s. 4'i7-A of tbe Penal Code, in respect of 

* Goverumeut Appeal No. i of 1^08 against thei order of P. B. Gammiade, Addi¬ 
tional Sessions Judge ot Sylbet, dated Sept. 19, 1907. 

(II 11894) l.li K. 22 Cal. 313. 14 > 11686) I. I,. R. 8 All- 653. 

(2) (1901; 1 Weir. 654 (8) (1886) 1. ti. R. 18 Oal. 849, 861. 

(8) (1882) 1. L. R. 5Ail. 221. 
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those three entries. His defence was that be did not misappropriate the 
money, nor did be make the entries ; and that, even if the story of the Mab. 4. 

proseonbion was true, be was entitled to an aoqnttbal on the grouod that - 

snob entries were made to conceal a fraud already oomoaitted and not to 

defrand Government, and that s. 477A did not, therefore, apply. He was 

found guilty by tne assessors. Tna Judge, however, w thout dealing with 86C.460ssl2 

the merits of the oa^e, but dniing that the entries had been made after V N. B81 

the enquiry in January had aomonanoad, though the precise date or dates 878^'^ 

thereof could not be ascertained, bald upon the authority of the rulings in 

the oases of Bmoreis v. Jitodnanl (l), Queeit’ Empress v. QtrdKar^ Lai (2). 

and Ablul Samii v. Empress iSi, that the intention of the accused was to 

conceal his previous embezzlement and not to defraud Goveroment, and 

that the offence under s. 477A oi the Penal Code was not made out. He 

accordingly aoqn>tted the a loused. 

The Deputy Legal Remembrancer [Mr. Orr)i for the Crown. The Judge 
ought to have followed the ruling in Lolit Mohan Sarkar v. Queen Empress 
(4), which dissents from the Allahabad ruling in Empress v. Jitvanani (I) 
and Queen-Empress v. Qtrdhari Lai (2). The case of Abdul Hamid 
v. Empress (H) also referred to by the Judge, was decided before the 
addition of s. 477A to the Code. My view is supported by Queen~Bmp^ess 
V, Sabapati (5) and In re Annasami Aygangar (6). £ refer to the deffnibioa 
of ^'fradulBDtly'* in Queen-Empress v. Abbas Alt ^7). The accused received 
the money, but did not credit it to Government, and when suspected, 
made the entries. The Judge is wrong - in holding that there was no 
intanbion to defraud, if the entries were made to conceal a previous 
embezzlement. 

Babu Dasharathi Sanyal (Babu Sure^h Chunder Mookerjee with him, 
for the accused. As the Judge did not find the facts I must argue on the 
assumption that the accused received the money, did not credit it and 
then made the entries. The words of b. 477A are '* wilfully and 

with intent to defraud”. The language is different from that of s. 4^3. 

All the oases cited for the Crown, except one, were oases of forgery. It has 
been often held that the making of a false document to conceal one's pre¬ 
vious dishonest acts is nob an odenoe : see Queen y. LaL Qumul < :*), Queen 
V. Jageshur Pershad (V<), Empress v, Jiwanand (1), Queen-Empress v. Qir- 
dhari Lal\9>) Ablul Hamid v. Empress (b) (whioh is in oonffiot with the 
later Caloubta case relied on for the Crown).and Kotamraju v. Emperor[\.^), 

The accused was also wrongly tried on three charges of fahsffoabion 
relating to three sums of money received on different dates. 

Geidt J This is an appeal against a judgmant of acquittal. The 
accused was obaiged with having committed offences punishable under 
Geotion 477A of the Penal Code. 

We ffnd ourselves in some difficulty in dealing with this case, beoanse 
the Sessions Judge has nob come to any findings of fact as to what the 
accused has actually douC with respeot bo the offences with which he 
Was charged- He assumes that, if the oas^e for the prosecution be true, 
the accused bad committed no offence. Now the case for the proseontion 
is that in the months of March and November 1906 certain sums of 
money bad been received at tbe Hab'gunj Munsifi for payment into the 


(1) (18S3) 1. Ij. R. 6 All 231. 

(9) (18S6> 1. li. R 8 All. 653. 

(1866) I. Ij R la Cal &49, 851. 
(4) (1894) I Ij R. 31 Cal 8l8. 

<6) (1888) 1. Ii. B. U Mad. 411. 


(6) (1901) I Weir 554. 

(7) (18961 I Ij R ,26 Cal. 613, 521. 

(8) (1*^70- 2 AU. H O. 11. 

(9i (1873) 6 All H O. 66. 

(10) (1905) 1. £«. B. 23 Mad. 90. 
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Goverotnenb Treasary there. The aooused was the aaeountant In the 
Munsif's Court, and it was his duty to have made entries of the receipt in 
the ohfilian Register. This ho failed to do. Some time afterwards, when 
the Begistor was found to ba irregularly kept, an enquiry was held, 
and the allegation againfa the accused is that the sums were never 
ptiid into the Government Treasury, and that after the commencameat 
i.f the enquiry, for the purpose of conoealmg the non payment, he 
macie entries in the Register showing that on the 23rd March I9j6 a 
sum of Bs. 177 as. 12 had been paid to tbe credit of the Golieotor, on 
the Sth November another sum of Bs. Id'lO.'and on tbe Ibtb November a 
sum of Rs. 105 had been similarly paid to the credit of the OMleotor. 
[4S3j The view apparently taken by the Sessions Juige is that, as these 
entries were made, not for the purpose of defrauding Gcvernment, but for 
tbe purpose of oonoaalmg tbe fraud that had been previously committed, 
the case does not fall under section 477 A of the Penal Code. In support of 
this view tbe Judge relied on the rulings reported in Empress v. Jiwa* 
nand U)i Queen-Empreas v. Qirdhari Lai ^2) and Abdni Hamidr V. 
Empress (3>, and he accordingly acquitted the accused. 

It seeina to me that in making the entries, which are charged 
against him, the accused was in reality furthering the fraud that had 
already been oocnmitted. If the accused had been suooasslul, the moneys, 
to which Government was entitled, would have oontmued to ba kept out 

of tbe possession of Government. . 

Having regard to this consideration I have no hesitation in holding 
that the accused, if the case for the prosecution is true, acted fraudulently. 
In my opinion, the view taken by the Sessions Jadga is wrong. The 
order of acquittal is reversed and the aoousei must be re-tried by the 
Sessions Juoge on the charges already framed against him. 

WoODROFFB J. In my view the case is covered by the ruUngs m 
Lolit !dohan Sarkar v. Queen Empress (4) and In re Annasami Ayyangar 
(5). which have not been referred to by the Sessions Judge. He should, 

therefore, have considered the,facts. 

In my opinion, even if the intention with which the false entries 

were made was to conceal a fraudulent or dishonest act previously com¬ 
mitted. the intention would be to defiaud and the case would fall within 

section 477A of the Indian Penal Code. 

I agree, therefore, with the order passed by my learned brother. 

Appeal alloioed. 
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[434] CBlMlNAIi REVISION. 

B^ore Mr, Jusitce Bampiniand Mr* Justioe Sharfuddin. 

NANPA KISHOBB SihGH V, Emfbbob.* 

[3rd January. 1908.] 

■Grotinds of appointment “•Palies Act (F of 1661) U- 17, 19. 


pedal Conttable* _ 

• Ciimioal Beviiion Nob 1942 to 1949 ol 1907, against tha ordaca B. N. Boy, 
Bb diviaional 0£6oee ol kurangbad, datad Sapt 38, i907. 
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Th« olreumstftnoes, wbioh )u»Uty an otdee nadot 17 of the Police Aot (V of 
1861 ), aze that a dietarbanoe o< the peace ia apprehended, and that the police 
lotoe available ia insufficient to preserve the peace and protect the inhabitants 
oi the pUoe, where the diatarbanoes are apprehended. 

Where upon the report of a Sub'^’napeotor of Police that there waa a dispute 
about certain land, in which the petiti nets were ojnoernei, waioh was likely to 
lead to a b'eaoh of the peace, the M^gi-itrate appointed them apecial constables 
under a. 17 of Aot V of L86>, and they refused to receive their letters of appoint¬ 
ment, but were afterwards told that tneie services would not be necessary 

Bald, that the order of appointment of the petitioners under e. 17, and their 
oonviciiona under a 19, were illegal. 
tFol : 12 G W. N. 727=B 0,11. J. 66= 7 Cr. If. J. 807]. 

The pebihioaers were oonviobed under s. 19 of bhe Police Aob (V of 
1P61) for refusal bo serve as special oonsbables and eenbenoed lo fines of 
fis. 40 each. 

lb appeared bhab bhere was a dispube between bbem and one Ijaohmt 
Siogb regarding certain land, in whiob bbey were oonoerned, wbiob was 
likely bo lead a breach of bhe peace. On bhe 15th ^ay 1907 the Sub- 
Inspecbor of Police of Gob submitted a report to tbe Sub-divisiooal Officer 
of Aurangabad praying for bhe appoinbcncnt of bbe pebibioners as special 
constables on aooouob of the dispabe, and bhe Magistrate, by his order of 
the next day, granted bhe application. They then tiled a petition before 
the Magistrate in August sbabing bhab bbay refused bo aooapb the letters 
of appointment and bo aot as special constables. 

The Magistrate thereupon passed the following order : *' If 

they reruso bo work (and I do nob think their services will [4fl3j 
be required any longer, as bbe quartering of the additional police 
has been sanctioned by Governmenb and will soon be qaarttereu), I do nob 
want them. They can do just as they please." The Sub-Inspector then 
tried bo serve the order on bhe petitioners on bhe same day, bub they 
refused bo aooepb U, and were prosecuted accordingly and oonviobed as 

sbaie^^ flili Duit Smgh with him), for bhe petitioners. 

The order pa-sod by bhe Magistrate is bad, fir t, because he acted on the 
report of a Sub-In'^peotor, whereas s. 17 of bbe Folioe Aot requires the 
Magistiatio bob*be action on bhe application of a police officer not below 
bbe rabk of Insptotcr : iecon-rZi/. beo-^use the letters of appombmenb were 
not given to the petitioners, and, iatrdiy, because the order of their 
appointment as special constables was not justified by the berms of bhe 
section. The Magistrate himself found bbat their services wore nob 
requited. 

RaMpISI and SuABFUDUlN. JJ. There are four Rules to show 
cause V 9 by bhe cooviobions of, and fines imposed on, the petitioners under 
section 19 ot Aot V of 1861 should not be set aside. 

The petitioners were appointed special constables under section 17 of 
Aot V of 1861, neglected to serve as such, and have been prosecuted and 
fined under section 19 of the Police Aot. 

The facts are that a Sub Inspector of Police reported to the Sub- 
divisional Magistrate of Aurangabad that there was a dispute about oertain 
land, in whioh the pebitioneis were concerned, which was likely to lead 
bo a breach of the peace. 

He, therefore, recommended that the petitioners should be appointed 
special constables and this was done. The petitioners refused to receive 
their letters of appointment, and on appearing before the Magistrate in bhe 
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month of August last he said be did not require their servioes, as addi¬ 
tional police had now been quartered in the villages where breaches of the 
peace were apprehended. Notwitbstaoding this, the petitioners were snb- 
sequently prosecuted under section 19 of Act V of 1861 and hned Bs. 40 
each. 

[4863 The grounds on which these Buies have been supported are (i) 
that tbe Police officer, who reported to the Magistrate, was a Sub- 
In^peobor and not an Inspector, as required by section 17 of Act V of 
1861, (t«) that tbe letters of appointment were never delivered to tbe peti¬ 
tioners, and (iii) that their appointment as special constables was 
inexpedient. 

Tbe first two pleas are of a teohnioal nature. But we consider that 
these Boles must be made absolute on tbe ground that tbe order under 
section 17 was an improper ooe, and that the oonviotion of tbe petitioners 
under section 19 of the Act is bad. The oiroumsbanoes, which iustify an 
order under section 17. are, that a disturbance of the peace is apprehended, 
and that tbe police force available is insufficient to preserve the peace and 
protect the inbabitants of the village, where disturbances are apprehend¬ 
ed. 

It is idle to say that in this case any such oirounostances existed. 
We are satisfied they did not. Then the Magistrate, aftier telling the 
petitioners that be did not want their services, should not have prosecuted 
them under section 19. Tbe Magistrate now says the petitioners were 
prosecuted for.neglect to serve as special constables daring tbe period 
antecedent to his order dispensing with their services. But, if tbe peti¬ 
tioners' services were nob required, and we are satisfied they were never 
required, it was quite unnecessary and improper to pi^oseoute them for 
disobeying an order, which should never have been passed. 

We set aside tbe convictions and sentences. The fines, If paid, mnst 
be refunded. 

Buie absolute. 


89 C. 457=12 OWN. 416=7 Gf L. J. 220 =7 C. L. J. 488). 

[4fl7] crimiNaij revision. 

Before Mr, Justice Bampini and Mr, Justice Sharfuddin, 
Mohesh Chandra Saha p. Emperor.* 

[4th February, 1908.] 

TrcLfitfet^'^agitlraies—Succession of ^it’giBirates—^Trantfer of ease from one Magie^ 
traie to anoiher^De novo ifial^Griminal Broce'^wre Code (Act V of l898j 88. 8&0 
and 626^—Practice, 

Sootioa 350 of the Otimioal Ptooedare node is not limited to oases in whioh 
M-igifttrates aaooeed each o her ia their offioes, but apolies also to all oases 
traDsferred from the file of one Magisctaie to that of another under section 6'i8 

of tbe Code 

Dpputv Legal Remembrancer v. Vpendra Sumor Ohote (1) commented on. 
Purmtisur Smgh v. 8 roop Audhikaree (2‘. Kopii iJaih Sahi v. Koneeram (9) 

~ • Cri'ninal Bevidoa No. '17 of 1908 against the order oassed by A, Bentinok, Joint 

Magistrate of Daoos dated Deor. 98rd, 1907, affirnaing the order passed by Joga- 

bnndbo Ghose, Sab-Depnty Magistrate of Dacca, dated Novt. 26th, 1907. 

(1) (190SI 12 0. W N. 14Q. (8> (1870) 14 W. B. Or. 2, 

(9) (1870; IB W. B. Cr. 40. 
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referred to tnre Unghoo Parirah Damri Thakur ▼. Bhowanj SaAoo (9). 

v Bishtr Kh m diabinguiahed 

Qu^.e^% 9. Hurnalh Ouho Thakurta (4}« Queen-Emprett ▼. Angnu (6) not 
followed. 


|FoI 3? M*d. 918 : 3« Ml 9i6 ; 49 Cal. 867; 39 Cal. 781 ; 40 All. 307; Ref. 59 I. O. 870 
=99 Cr. I#. J. 82.3 


The petitioners were put on trial before Mr. Q, S. Oddie, Assi<:taQt 
Magistrate of Daooa, who recorded tbe esaminatioa and oross^examinatioa 
of the pToseouttOQ ^^ttnesses ani framed a charge against the accused on 
the 25th September 1907. He was then transferred, and the District 
Magistrate of Dacca thereupon withdrew tbe case to his own file and 
referred it for trial, oo the 8th Oo’iober, under section 528 of the Criminal 
Proce-lure Cole, to Babu Togobnadbu Ghose, a looal Deputy Magistrate. 

The petitioners did not claim a new trial, and the Magistrate accord- 
iuily proceeded with the oa^e from tbe stage it had reached, when it 
came to bis fi'e, heard the defence witnesses and convicted the petitioners 
nnder section 147 of the Penal Cole. They appealed to the Joint'Magis¬ 
trate who, oo 7tb December, directed the trying Magistrate to take tbe 
evidence of two fre^^b witnesces. 

On receipt of such evidence he dii^missed the appeal by bis 
ludgment, dated tbe 23rd December. The day af^er the argumaats in bis 
Court bad concluded, the pleader for the petitioners drew his attention to 
the case of Deputy hegal Reme^nbr'ncer v. Vp^^-nd^a Kurnar Qhose k6). and 
contended that Babu Jogobundhu Ghose bad no jurisdiction to bold the 
trial except de novo, but his Goatention was not given effect to. 

Mr. Norton (Babu Da^harathi San^ai and Babu Sarot Chander Basak 
with him'for the petitiocers. The Magistrate, to whom the case was 
transferred by the District Magistrate, was bound to have tried tbe case 
de novo, although the a'«oased did not a^k him to do so. Section 350 of 
tbe Criminal Piooedure Code only applies, where one Magi^^tratte is trans¬ 
ferred and soother succeeds him in his office. The present case was, on 
tbe trao'ifer of Mr. Oldie to another district, withdrawn by the District 
Magistrate under coctinn 628 of the Code, and referred for trial to Jogo- 
bundhu Ghose. Mr. Oddie was an A'^sisbant Magistrate and Babu Jogo- 
bundhu a Deoutv Magistrate, and so one cannot be i^aid to have fuooedeed 
the other in office. Section 350 doe= not apply to the oa'^e of a transfer 
under 528. because in such a ca‘=e there is no succession in office 

between tbe Maai't^^atec. Afv non'ieriftim 'S supported by Deputy Legal 
R mombrnne^r v Up^ndra Kurna^ Oho-e i6J Se^ also Pnrme!*^xiT SitipA v, 
Soroon Au ih%koTe^.{l^, Kopil Na h Sak* v. Konpe^’am (8). In re Haghoo 
PartTith (l\ Dimn Thakur Bhouxini Sahoo (1). Queen-Rmpresa v. 
Ba^htr Khan (3), Queen v. HurnatH Guho Thakurta (4), Queen-Bmpreas v. 
Angnu (5), 

The A fvooate-General {non''d* Mr. P. O'Kinealy) for the Crown. Sec¬ 
tion 35b applies not only where a Magi<itrato having beard a case in paxt is 
trao'ferrol and another suooeed's bim. but al-o where a case is transferred 
by the District M‘gi trate under section 528 from one Subordinate 
Magi trabo tn another When a ca*;© is so tran-forrel tbe former Magistrata 
ceases to [459] exercise jurisdiction »n the oa =0 and is succeeded in the 
exercise of )urtsid*otion by the obh r, just as in the oa‘=o of one Magistrata 


(li ns 3i 19 vv H Cr 9S 
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l8) (1S93I I D. R 14 All 346. 
<4> (1876) 94 W. B. Or. 69. 


(6) (lflS9» All W N, 133. 
(61 (icosi 12 n W. N 140 
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boint! translorred and anotihar suooeading him in hi^ ofHoa. H tha 
ooQSbrnobion pul by bhe obher aide was oorreol Ihe operaMon ot Ihe aaohion 
would be limibed tjo a nuoiber oE oases only, as Ma^isbrahas subor- 

dinabe bo bhe Disbriol Magisbrabe rarely suooeed eaoh obher la Iheir offices, 
and Depubv Magistrabes never. 

RaMPiNI and SHARFUDDrN, JJ. This is a Rule bo show cause why 
Ihe oonvtobions and senlenoos in Ibis case should nob be seb aside on bhe 
ground lhab afbar bhe oa^e was bran^^ferred bo bhe file oE Babu Jogobandhu 
Ghose bbab officer did nob hold a novo briah 

The pebibionerB have be^n ooriviobad under seobion 1.47 of bhe^ Penal 
Code. Reohn Paratnanik has been senbenoed bo one monbh s rigorous 
imprisonmenb, and Mohesh Chandra Saha bo pav a fine of Rs. 100. 

The case was originally on bhe file of Mr. G. S. Oldie, who 
recorded bhe evidence of bhe wibnesees for bhe proseoubton. ^ Tbev were 
cross-examined before him and a charge was drawn up by him. He was 
then bransferred. The Di«briob Maeisbraba book bhe case on his own file 
under Bcobion 528 of the Criminal Procedure Code, and bransferred lb bo 
bhe file of Babu Joeobundhu Gbose. Beouby Ma^Ubrabe. The accused did 
nob claim a new trial. So Babu Jogobundhu Ghose completed bhe trial 
and oonviobed bhe accused. They appealed bo bhe .Toinb-Magisbrabe who, 
on the 7bh December, ordered the Deputy Magistrate bo examine two more 
witiDBSses. On ^he Oftsa coming before tibe Jointi-Magisbrafce for bheseoon 
time, bhe appeal of bhe accused was dismissed. The day after the argu¬ 
ments in bhe case had been heard, bhe appellants* pleader cited bhe case 
of Deputy Legal ItenienibranGer v. Upendra Kumar Gkoneilh lo bhe 
3 oinb-Magisbrab0, and oonbeuded that bhe proceedings of Babu Jogo¬ 
bundhu Ghose in nob holding a de novo trial ware illegal. Before us 
Mr. Norton has supported bhe Rule. The Advocate-General for bhe 

Grown has shown cause against ib. 

[460] The contention of bhe Advocate-General is that bhe provisions 

of seobion 350 of the Criminal Procedure Code apply both bo cases of 
transfer of a case under seobion 528 of bhe Criminal Procedure Coda and 
bo oases which, after being begun by one Magistrate, have bo be oompl^ao 
by another owing bo bhe former Magistrate having left bhe Dtsbrlcb, 
only, ib is argued by Mr. Norton, ha can be said bo be sueceeaed by 
another Magistrate. The Advocate-General, however, replies that when a 
ease is bransferred under seobion 528 from bhe file of a Magistrate bo b ab 
of another, bhe former ceases to have jurisdiobion in bhe case and is ' 

ed in bhe exeroise of iuri«^diobion in the case by the obher, just as i 
former had been removed from the District and been suooee an- 

office^by^theoObbe^r transferred frorn 

triot) Magistrate, however, passed an order under ^ ® 

Criminal Procedure Code transferring ease, no 

Oddie was an Assistant Magistrate and Babu Jogobnndbu Qbo=e. P®**^*^ 
Magistrate, could not ba sa.d. striohly speaking, to sueaeed bim m the 

“®“®We^oonM°er^e^’oo^^^ of the Advooate-General must prevail. 

Wa do nob think bbal bhe provisions of section 350 of bhe Criminal 
duie C>de appiv onlv to oases in which Magis^ab«s saocoed each other m 
their offices. Magistrates subordinate to the District Magistra^ rarely do 
so Deputy Magistrates never succeed each other in their offices. UUB 
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the terms of the section appear to us to apply to all oa'^es in which oases 
are transferred for whatever reason from the 6le of ono Magistrate to that 
of another. This is admitted in the case of Deputu Ltegal Remembrancer 
V. Upendra Kumar Ghose (1), in which Mitra and Holmv^ood, JJ., say ;— 

The sectioHi it seems lo us, is capable of the interpretation that it covers _ 

all oases of obange of trying Magistrates, whether on account of the first 36 0. 407=1^ 
trying Magistrnte being transferred to another district or on acoount of a W * 
transfer of a case under Chapter XIjIV of the Code.” —7 

Further on, they observe : ” The words of section 350 of the present *^“7 iSj *** 
Code are slightly different from the words of similar [4iblJ sections of the 
Codes of 1872 and 1882. The alteration might have been made with a 
vUw to inoluae oases of transfer.” They then oonolnde with this order. 

Having regard to the general principles of interpretation that provisions 
and sub'olauses should bo governed by the operative portion of the sec¬ 
tion, and to the (act that the general rules laid down in the earlier 
rulings have been recognised and approved of on more than one occasion, 
since the amendment was made, we hold that Moulvi Abdus Samad acted 
irregularly in oonviobing the accused on eyidenoe partly recorded by Mr. 

Oddie.*' 


Bub the reasons for this order appear bo us to be inconsistent, for the 
operative portion of section 850 expressly permits the oonviotion of an 
accused on evidence recorded, or partly recorded, by one Magistrate, who 
is succeeded by another, while the earlier rulings referred to are no doubt 
in favour of the opposite view. 

We observe further that the oorsoluslon of the learned Judges, who 
decided the case of Deputy Legal Remembrancer v. Opendra Kumar 
Ohose (2), is only that Moulvi Abdus Samad acted Irregularly, and for this 
reason they set aside the conviction. Wo presume they were of opinion 
that the.irregularity was one that had pre)udioed the accused. 

The earlier rulings referred to by Mitra and Holmwood, JJ., have 
been laid before us. They are Purmeisur Singh v. Scroop Audhikarec 
(3j, Koptlnath Sahi v. Koneeram (4). In re Raghoo Partrah (5) and 
Queen v. Hurnath Guho Thakurta (6). But the first two of tbece rulings 
appear tons bo be in favournf the view advocated by the learned Advo¬ 
cate General. The case of In re Raghoo Panrah (5) is not in point. The 
Only case in favour of the view oontended for by Mr. Norton is that of 
Queen v. Hurnatk Quh-i Thakurta (6), alluded bo in the judgement in 
the case of Deputy Legal Remembrancer v. Upendra Kumar Ghose (.1). 

Then, as for the rulings in which the general rule laid down in this 

case has been recognised and approved of since the alteration in 

the wording of the corresponding section of the Code of 

ooly case exactly in point, which Mr. Norton cites, is 

L462j that of Quetn-Kmpreie v, Angnuil), which is the decision of a 

single Judge ol the Allahabad High Goart, and accordingly is not binding 
On ns. 

Be also calls attention to Queen-Empress v. Bashir Khan (8), and 
Damri Thakur v. Bhowani Sahoo (9). In the former of these the accused 
expressly prayed for a de novo trial and, as the Magistrrta did nob accede 
to their request, the oonviotion of the accused was tightly set aside. 
The latter case is nob tn point and need not be considered. 


(1) 11906) 19 O. W. N. 140, 144 

(9) (1906) 12 n. W. N- 140 
(8) (1870) 13 W R. Cr. 40 
(4) (1870) 14 W R. Cr. 8. 

(6) (1878) 19 W. B. Cc. 38. 


{6> (1876) 94 W. R. Or 69. 

(7) (18B9) All. W. N. 180. 

(8) (1899) I. li. R. 14 All. 346. 

(9) (1896) 1. Ij. B. 28 Gal. 194. 
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Wa ara. feharafora, of oplnioa wa ara Irae fto follow the tn^arprefca- 
tion whtoh m our opinioa shoulJ ba paQ oq fiha term^ oi seoOtoQ 350 of 
feha Orionoal Prooadare Ooda and wbioo Mifcra aad Hoimwood. JJ.. adnoift 
the seotiioD is oapabla of having puti on in, vis., fchati ih applies to all 
instanoes of transfer of a case, lor whatever reasons tha transfer may be 


cf We have been pressed, if we take this view, to refer the qaesbion for 

-=7 0r L. J. fciie decision of a Full Benoh. Bat looking at the tarms of the order in 

the case of Deputy L^gal Remembrancer v, Opendra liumar Qhoie {Ih 
Viz , that Moulvi Ahdus Samad aoted irregularly in oonviobing tha aooused 
on evidenoa partly recorded by Mr. Oddie. which lays down no general 
rule and which must nave proceeded on tha principle that tha irregularity 
bad prejudiced the aooused, which is not shown to have been the case m 
the present instance, we do not th nk we need or could do so. 

We accordingly di-charge tna Rule. The petitioner, who has been 
sentenced to imprisonment, mubt be relegated to jail to undergo tha 

remainder of his term. ' 


33 C. 463. 

[463] ORIGINAL CiVIti. 

Before Mr. Justice Fletcher* 

Lawkence V. Bushneli*.* 

[‘24th February, 1908.] 

Copy—rnfrlngem^nt^TlluHrationsin caialogue^Poriion of oatalogue proteeUd-PuJf- 

tng ifat€»n«nts— I»y«uc^ion. 

The cUiQtifl U cot preveated froaa aalag to restrain the lafrinjeoieat of oopy 
rlKht ia oealra ma,lL.oas ia U.a o.t.loga., b, tbe f.ot that ‘be oop,..ght .a 
■ome of the other illaatracioaa m ta-j flania oibalogae, la veated in others. 

I,am6 ▼. Evansl^) followed, 

u in no defenoe to an aonon to prevent infriogemeot of copyright in z hook, 
t ih“^ok oonbaine inaoenrate atatomenta. where the atatemente »« inth9 
nature ol puffing atatemeuta, uuleaa a strong case of fraud on the public ba. 

beon ot>Bd6 out* 

Maejarlane & Co. v. Oak Foundry Co. (9) referred to. 

Originaij Suit. _ 

This suit was instituted by Sydney Lawrenoe carrying on business 
In Tion^on. Calontta. Bombay and elsewbere as an ophthalmic and general 
LntVc°an under the name and style of Messrs, Lawrence & Mayo, (or an 
Inianotion to restrain the defendaDb. Walter Basbnell, who is a rival 
optician in Calcutta, from infringing the plaintiff's copyright In his oata« 

logue and for incidental relief. 

The plaintiff alleged that for many years he had ^een trading, 
atnonest. obher plaoes. in CalonSfa as a nianufaotnr.ng opt,can and that ha 
hTd from time to time prepared and printed oatalogue containing lUns- 
trations of selections of his instruments aod goods, and published ®ame 
in England, and that the oatalogues had been duly registered in London 
under the Copyright Aot. Ha claimed to be the proprietor of the catalo- 

’ • Origin^Civil Bait No. 4^7 of 1907. 

( 1 ) ,190(5112 c. W. S. 140. (8) (W88) 10 0. of B. Oaa. (8a) 801. 

(9) [1892] 8 Oh. 469. 
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lofi^es ADd the copyright thereio* It appears that some time during the year 
1907 the defendant caused to be printed, published, issued and oiroulated a 
l46t] catalogue oootaiotng illustratioas purporting to be iliustratioDfl of 
bis own goods. The plaintiff charged that a large number of the illustra* 
tions in the defendant's catalogue were copies of his own illustrations and 
were infringements of his copyright. Toe plaintiff called on tbe defen¬ 
dant to deliver up to him tbe copies of the catalogue complained of, which 
were in his possession or to deface therefrom tbe illustrations, which the 
plaintiff alleged to be inflingements, hut tbe defendant refused to do so. 

The defendant in his defence denied the plaintiff's claim to pro¬ 
prietorship of tbe copyright in the catalogues or in the illustrations 
therein, and alleged that with one exception all the illustrations in his 
own catalogue were exact illustrations of goods sold by him. and be deni¬ 
ed that they were an tefringement of the plaintiff’s copyright. Tbe 
defendant alleged that the illustrations contained in tbe plaintiff's 
catalogue were in oommon use in the trade all over the world and that 
nearly the whole of the letterpress in the oatalogae was tbe property of 
other pereOQS and bad been taken by tbe plaintiff without leave or 
license, and that in the alternative the plaintiff, if be had ever bad tbe 
copyright, had transferred all.his rights to Messrs. Short & Mason, manu¬ 
facturers of London, who were tbe actual manufacturers of tbe instru¬ 
ments and designs and manufacturers of the original illustrations, tbe 
user of which was complained of by the plaintiff. Toe defendant fuitber 
alleged that the original wood outs, blocks or electros from which tbe 
plaintiff’s illustrations were reproduced, were designed and manufactured 
by Messrs. Sboib & Mason and that tbe blocks and the copyright in tbe 
illustrations thereof were tbe sole property of Messrs. Short & Mason and 
bad never been the exclusive property of the plaintiff. The defendant 
contended that it was tbe universal custom in the trade of optioians and 
manulaoturerB of mathematioal and soiontiffo instruments for the manu¬ 
facturers to supply retail dealers, with blocks illastrating tbe goods 
sold, so as to enable the retail dealers tbemeeives to illustrate tbe said 
goods in their advertUements. He alleged that he received from 
Messrs. Shoit & Mason tbe blocks of bis advertisements and tbe electros 
(save four), from which his illu^^trations were produced, and submitted 
that tbe copyright in the illustrations was either tbe property of 
£465] Messrs. Short & Mason or tbe common property of the trade, and 
their use by himself was no infringement of any right of the plaintiff. 

Mr. Garth (Mr. Morrison and Mr. Stokes with him), for tbe defen¬ 
dant. Tbe plaintiff's catalogue ooutamed many false statements and mis¬ 
representations calculated bo deceive the public. Tbe catalogue represent¬ 
ed tbe plaintiff as the mauafacturer of instruments, which bad been 
actually manufactured by others. In ooosequenoe the catalogue was not 
entitled to protection: see Sltngsby v. Bradford Patent Truck and Trolley 
Company (1), and Leather Cloth Co. v, American Leather Cloth Co, (2). 
The question is whether tbe plaintiff is entitled to claim copyright in 
the whole catalogue. 

[Fletcher J. referred to Petty v. Taylor (3)]. 

The plaintiff cannot, because be has a-oopyright in some illustratiohsr 
add others and form a catalogue and then claim a copyright in the whole 


a) (1906) W N. 129; (1906) W. N. 61. 
(9) U866; 11 H. li. Oas. 629. 
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oata1oga6 : see MapU & Co, v. Junior Army & Navy Stores (l) and Petty 
V. Taylor (2). He musb eibher have bhe oopyrighb in the whole book or 
he has no oopyrigbt at all. " 

[Fletoher J. Snreiy, although a man may not have the oopyrigbt in 
certain illnstrations in a book, he can still have the oopyright in others in 
the same book.] 

There is no ease, wbioh holds that a man oan have the copyright in 
one portion of a book and not in another. What is oopyright ? The right 
to multiply copies of the book. Before the plaintiff can restrain copies of 
his catalogue from being issued by another, he must be honest and delete 
the illustrations in wbioh he has no oopyright. The oopyright Act clear¬ 
ly has in view that, of the copyright in each book, there must be but one 
proprietor. Stackemann v. Paton (3), Jeffreys v. Boosey (4), and Marshall 
V. Bull were also referred to. 

Mr, Pugh ^Mr. Sinha with him), for the plaintiff. Copyright is divi¬ 
sible and oan be claimed for a portion of a book only. A man may have, a 
oopyright in a part of a book, although the whole of [468] the book is not 
protected: see Lamb v. Evans (6) and Low v. Ward i?). The plaintiff is 
entitled to the copyright in his illustrations, in the general scheme of his 
catalogue, in the arrangement and selection. The defendant cannot pub¬ 
lish a catalogue resembling the plaintiff's in all these respects : See 
Macmillan v. Suresh Chandra Deb (^). The facts in Slingsby v. Bradford 
Truck & Trolley Company (y) were very different from the facts in this 
suit and that case was decided on the facts. Copyright is a creature of 
Statute, and it is the ffrst edition of a book, provided it is registered, 
that is the foundation of oopyright. Subsequent editions only protect 
the portions added. The plaintiff is using illustrations, whioh bear the 
trade-name of Messrs. Short & Mason. He i^ still selling their goods and 
he is entitled to advertise them in his oatalogue and to continue using the 
electros so long as he has the instruments of Messrs, Short & Mason in 
stock. But the real point in issue is that the copyright in the illustra¬ 
tions belongs to the plaintiff and ho, and he aloue, is entitled to multiply 
them. It is no defence to an action for infringement that the book said 
bo have been pirated contains false statements: see Copicger’s Law of 
Copyright, IV edition, pp. 81, 193 and Macfarlane & Co. v. Oak Foundry 
Co. (10). 

Fletoher J. This is a suit by Mr. Sydney Lawrence, trading as 
Lawrence and Mayo, as manufacturing opticians in London. Calcutta, 
Bombay and elsewhere to restrain the defendant, who is rival optician in 
Calcutta, from infringing the oopyrigbt of the plaintiff’s catalogue. 

The defendant was formerly in the employ of the plaintiff and 
started business on his own account in 190-3. During last year the de¬ 
fendant published a catalogue in regard to whioh the plaintiff has com¬ 
plained in this action. 

The defendant’s catalogue is a small book consisting of 43 pages or 
thereabouts, and what the plaintiff complains of are the illustrations on 

pages 3. 6.11,14,16. 17,31.39,29, 36.37, 38.40, [46?] and 41 of 
that catalogue. This is a very substantial portion of the catalogue. 

The defences taken to this suit are as follows : 

(1) Ij. r. ai Ch. D. Beo. 

(9) rie97] 1 Gh. 465, 

[1906] l Oh, 774. 

(4) (1654) 4 H. Ii. Gas. 815 

(6) (ld01)85 1i. T. 77. 


l6) [1892] 3 Ch. 462. 

(7) (1668) Ii. R. 6 £q. 415. 

(8) (18V0) I. L. R. 17 Cal. 961. 

(9) (1905) W. N. 192; (1906) W. N. 51. 
(10) (1868) 10 O. ol 8. Cm. (So.) 801. 
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Thab Mr. Tjawrenoa is not tha proprietor of the oopyright in the 
oatalogne. That the master attends in this way. The plaintiff, as is nanal 
with retailer*:, obtains from the wholesale mannfaotarers eleobro-type 
blocks of goods manxifaotnred by them and these are published by the 
plaintiff in his catalogue. That comprises about 70 par cent, of the plain¬ 
tiff’s oatalogne. 

The remaining portion of the plaintiff's oatalogue is that in wbtoh he 
claims the copyright. The electro-type blocks for these illustrations (other 
than the illnst*'ations which have been copied by the defendant into 
pages 3 and 6 of his oataloguel were obtained in the manner following : 
The plaintiff was a friend of an old gentleman named Mr. Short, who 
carried on business under the name and style of Short & Mason. Some 
years ago when the plaintiff was dealing with Short & Mason, he caused 
to be manufactured on his own aocounh and at his own expeose certain 
wooden blocks of instruments manufactured by Short & Mason and 
supplied to him. Kaoh and everyone of these instruments has engraved 
thereon tb© name of tiawerenoe & Mayo. 

The plaintiff further says that ha aathorlsed Mr. Short to use these 
blocks for the purposes of their wholesale price lists and on the condi¬ 
tion that their use would be limited to that. 

Now, the suooescors of Short & Mason have not been able to prove 
that during Mr. Short's lifetime, except in two isolated instances, any 
illustration of these blocks appeared in any of their retail customer's 
books other than Tjawrenoe & Mayo's. 

I think that Mr. Ijewrenoe's story Is correot that the permission given 
to Short & Mason was to publish these illustrations in their wholesale 
price-lists and in those only. To hold that the license given to Messrs. 
Short & Mason was wider than this, would mean that the plaintiff had 
undertaken the expense of having tbe'e electro type blocks made for 
the use of all the retail customers of Messrs. Short & Ma*:oQ, who might 
be his rivals in trade. I therefore hold that the license given to Messrs. 
Short & Mason was a license to use the el^»otro-fcypo blocks for the 
purro'^o of their wholesale oataloguo only. Tbec it is said on behalf 
[468] of the defendant that, having regard to the fact that the copy-right 
in 70 per cent, of the illustratione in the plaintiff's catalogue is the pro¬ 
perty of other persons the plaintiff cannot have a copy-right in the 
remaining portion. 

This oontention is, in my opinion, not well founded. Simply because 
the copyright in some of the lliastrations in the plaintiff’s oatalogne is 
vested in some other person or persons, does not prevent the plaintiff from 
suing to restrain an infringement of such of the illustrations as he has 
the copyright in. The point really seams to be covered by the decision of 
Cbitty j in Zjamb v. Evans (1). 

Then it is said that the catalogues of the plaintiff are a fraud on the 
public. Now, it is clear from what has been pointed out by Mr. Garth 
that the catalogues of the plaintiff do contain *;fcat 0 ments. which are not 
in every case strictly accurate. But these I obink on the wbole^ may be 
taken to he in the nature of pnffiing statements. It is to be noticed that 
no case of fraud on the public was raised in the written statement The 
oa*:© in the Court of Sessicn, Mocfarlana & Co. v Onk Founfirv Co. (2), 
cited at page 81 of Gopinger on the Baw of Copyright, seems to me 
to be material on this point. The note in que^^tion says that ** it was po 

U) [1093] B Ch. 463. 11883) 10 O. ol B. 0ms. (So.) 001. 




1908 

Fbb. fi4« 

OBiaiNAlj 

OlYIIi. 

89 C. 468. 



im 

FBB 94. 

OaiOXNAli 
OiVXIj, ^ 

83 0 . 468 . 


SBGal. 489 IRDIAS HXQB OOUBS BBFOBXB CTol. 


answer to an aolion %o prevent infringement) of the oopyrigbli in a book 
that its anthor had in soma inoidental oa^as made snoh mistakes as 
might involve him in a penalty under the Oopyriglat or Designs Aot, and 
that as the respondent’s averments did not raise the ease of a book oaioa- 
lated to make money bv misrepraseutation or whioh had something oon- 
neotad with its publioation against pablie morals, these averments were 

irrelevant.” , , . 

Bat even if the defendant Is entitled to raise this defenoe now, suon 

defence ought only to succeed on a very surong case being made out. The 
number of oases, to which Mr. Garth has been able to call my atftent’on, 
amounts to a very few indeed, and none of them related to the illustra¬ 
tions in whioh the plaintiff says the defendant has infringed the copyright. 
It would not be right, simply booausa Mr. Lawrence haa in a few isolated 
instances overstated in his catalogue the menls of his instruments 
or led [469] the public to believe that he is the actual maker of soma of 
them, that this suit should fail solely on that ground- Then it is said 
that Mr. Lawrence is not now dealing with Short & Mason and that it 
would not be right to allow him to restrain the defendant, who is dealing 
with that firm, from uMog these illustrations. The evidence is that the 
business relations between Short & Mason and the plaintiff only terminat¬ 
ed recently, and although the amount of business done by the plaintiff 
with Short & Mason in recent years is not what it used to be in former 
times, no case is msdo out that Mr. Lawrence is advertising these instru¬ 
ments of Short & Mason without having any of them in stock. If any 
such case can be made out no doubt Short & Mason would taka care to 


protect themselves. a a e 

There remains to be dealt with the illustrations on pages 3 and 6 of 

the defendant's catalogue. - 

The defendant admits that the illustrations on both of these pages 

were taken from the plaintiff’s catalogue. The defendant says that ho 
gave an undertaking not to publish these, but that in my opinion “O" 
su^oient ; he ought on the oommenoemant of this suit to have offerea «o 
oonseot to an injaDotion with regard to these illnstratioos. I think the 
plaintiff ii entitled to snooeed in the pre^sent suit The defendant ma t 
be ordered to deliver up to the plaintiff all copies of his oatalogua 
DOW remain in his possession and mast also be restrained by 
from oontinuing or repeating any intringomont of the plaintiffs 

The defendant must pay the oosts-of this sait. 


Attorneys (or plaintiff : Mor<jan & 
Attorneys for defendant: LesUe & B%nds, 
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[470] APPBDIjATE OlVIIi. 

Before Mr. fuetiee Stephen and Mr. Jutiice Mooherjee. 

Iohaban Singh v. Nilmonby BaiiIdar.* 

[I7bh Janaary, 1908.] 

a««(ral Prottinees Tenancu Act (XT o/ 1899), ss. 45, 46. 47 and 9S—Act TX oj 1883, aa 
ojnMaed bv XVII of 1899» ^Z^Ejectment. ^uit for—^Jurisdiction of Civil 
Court—Limited interest—Limitation. 

XTcder seoblon 46 of the Teotral Provinoea Tenanoy Aofe fXT of 1898), tbe 

tranefev of an oocapanoy holding, either in whole or in part, is voidable at the 

o® the landlord, who in order to raoover poaseasion of the holding on 

the ground of suoh a transfer mnat follow the ptooodnie as laid down in a. 47 of 
•he Act. 

BAandi Singh v. Batnadfttn Rai (1) referred to. 

Heldt farther, that when the transfer was made before Aot XI of 1898 oame 
:i S”*’ ander a. 43 of Aot IX o! 1883. as amended by Aot XVII of 1889, the 
P^p'ft had inriadiotion to entertain auoh a suit for ejeotment, and that its 
jariadiotion was not taken away by the passing of the new Aot. 

k Oentral Provinces Tenanoy Aot ilX of l888, as amended by 

18891, a tranafer of a portion only of an oooapanoy bolding la not 
void, and it does not entitle the landlord to ezeroise hjs right of re-entry, either 
aa regards the entire holding or as regards the portion transferred. 

* ^ oan plead tenanoy and. in the alternative, posneasion of a limited 

^tereat i aaoh a poaaeaaion may be ju«t as raurth adv^'rse -for the purpose of 
barring a aait for the determination of that limited interest. 

Ithan Chandra Mitter v. Raja Ramranjan ChakarhuttV (2) referred to. 
tDUt; 8 a ti. J. 156 : Pol. 18 O. W. N. 654=18 1. O 616 : 17 C. W. N. 62» = 17 0. Tj- 
OB V. i ^ 5^5=12 o w. N 63*^ : 68 1. O 1003=35 C. D. J. 182 : Ref- 

»7 Mad. 1 ; 86 I. Q. 11 ; 65 I. O. 711 ; 69 1. O. 7=36 C. Tj. J. 185 : 4 Pat 189. 3 

Second AppBAti by fihe defeadanti, loharan Sinqh. 

1 appeal arose oufi of a suifi by bhe plaintiff landlord Nilmoney 

Babiaar, for recovery of possecsion of an cocnpanoy bolding in mouza 
Badnapali in the Sambalpar Tahsil. The allegation of the plaintilT was 
ahat Ihe defendanfi pnrobased tbo holding from one Padman, who was a 
recorded tenanfi on the land, [471] without his (landlord's) consent, and 
that the transferree could nob hold it as against him. 

Defendants pleaded, int-r alia, that since his purchase in 1892 of a 
portion of the holding, be was in possession of it on payment of rent to 
the landlord, the plaintiff's ancestor, and subgequonlly the plaintiff ; he 
also pleaded that the suit was barred by limitation. 

The Court of first instance dismissed the plaintiff’s suit. On appeal 
the learned District Judge, holding that the defendant failed to prove 
that the landlord recognised him as a tenant, and that he could nob plead 
limitation, reversed the decision of the first Court. 

Against this decision the defendant appealed to tho ITigh Court. 

Babu Bepin Chandra Mullick. for the appellant : Uavirg regard bo 
the provicioDS of bs. 4fi. 47 and 4 8 of the Central Provinces Tenanoy Aot 
(XI of 1898), the Civil Court had no jurisdiotion to entertain the suit 
for ejectment by the landlord. The only remedy he bad was bo follow 
the procedure as laid down in section 47 of the Act ; bo having not done 

• Appeal from Aprellate Pveree, No 4f6 of irOS, ng»ioet tbe <leoree«o( Tara 
Cbard. Pirtriet .Tni’ve of Parr talpnr. (’atrd Pro 20, 1C05, reveraitg the dooree of N. 
Gbcee, MdcbH of Sambalrnf, c?aled Fept. 25, ]r05. 

(1) (19»)6) 2 a li. J. 359. • (2) (1905) 2*0. Tj. J.|H5. 
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so, he had no otiher remedy. Seofilon 47 makes 9ha transfer of a portion 
of a holding only voidable and not void. The landlord within two years 
from such transfer oould have gone to the Bavenue authorities for a 
4pranr,ATB aaolaration that suoh a transfer was not binding on him. The Court 
' below was wrong in holding in suoh a ease, where a person pleaded 

35 0. 470sl2 tenancy, he could not plead limitation ; he was entitled to do so. See 
C. W H, 686 ishan Chandra Mitter v. Raja Ramranjan ChaharbaUv (l). 

Babu Satis Chandra (^hoae (Babu Anilendra Nath Roy Choivdhry 
with him), for the respondent. The question whether the Civil Court 
had jarifldiotion to entertain the suit for ejectment or not, was raised here 
for the first time in second appeal; it was not raised in the written state* 
moot, no issue was raised on the point, and therefore the High Court ought 
not to allow the point to be raised for the first time Moreover, as i% 
appeared that the transfer in this case was made in 1892, when the old 
Act of 4.883 wa'? in force, the provisions of the Central Provinces 

Tenancy Act (XI of 1898) had no application to the present case : See 
Kala Tehari v. Narain (2). 

The case of Ishan Chandra Mitter v. Raja Ramranjan^ O^ofcai^ 
butty (1), holding that a parson pleading tenancy at the same time could 
plead adverse possession, which was a plea of an inconsistent nature, g in 
conflict with other oases, and the matter ought to bo referred to a Full 

Bench. 

Babu Bepin Cha/ndro MulUok, in reply. 

Cur» adv, vuU, 

Stephen and Mookkr3EE JJ. The oiroumstanoes which have 
given rise to the litigation, out of which this appeal arises, are not dispM- 
ed before this Court. One Padman was an occupancy tenant under the 
plaintiff respondent in respect of an agricultural holding in the district of 
Sambalpur, On the 17th March 1892, the defendant appellant purchased 
from Padman the disputied land, which forms a portion of the occupancy 
holding, entered into occupation and since then has bean in possession by 
cultivation. On the 15th May 1905, the plaintiff commenced this action 
for recovery of possession upon the allegation that the transfer did no 
create any valid right in the appellant and that he must consequently c 
treated as a trespasser. The defendant resisted the claim on the groan 
that the transfer had been effected with the consent of the predecessor oi 
the plaintiff, who was at that time the landlord, that . 

transfer had been recognised by continuous aooeptanoe of ' 

if the plaintiff was not prepared to recognise the validity of the ftransf , 

his claim bo ©jeabment was barred by limitation The ° oonsent of 

slianoe tound thali bbe branster had not been effected with 
the then landlord, bub that there had been a subsequent 
reoeint of rant. In this riew of the matter the Munsit dismissed ‘be suit. 

Upon appeal the Dietriot Judge held that the *'*tnrtn«ntlv the 

time received rent from the transferee and that oonseqnenbly the 

r478l defendant had not aoquired the status of a tenant. Acoordingly, 

the District Judge allowed the appeal and made a decree for ejeotmant m 

favour of the plaintiff. The defendant has now appealed to this uonrt. 

and on his behalf the decision of the District Judge has bean assailed sno- 

stantially on two grounds, namely, first, that onfler section 45 ola^e 

and section 47 of the Central Provinces Tenancy Act of 1898, the Oivu 


(1) a905) 2 0. D. J. 126. 


(2) (1900) 13 O. P.’Ij, B. 143. 
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Oourfc bad no jarisdiotion lo entexbain an aotion for ejeobmenli on bhe 
gionnd bnab bhe transfer had been etfeooed without bhe oonsenb of bhe 
ianOioid, and seoonaly, that upon bOe faobs found, the olaim lor recovery 
ot aoeuai possession was barred by limioabion. 

In support of bhe hrsb branch of bis oonbenbion, bhe learned Vakil 
for bhe appellant has oonbonded that, as section sub-^eotion 3, probi- 
bits the transler ot an ocoupanoy bolding either in whole or in pare and 
makes bhe transfer voidable at the instance of the landlord, the procedure 
laid down in section 47 lor recovery ot possession must be followed by 
bhe landlord. Tnis oonbenbion appears bo us bo be clearly well-founded 
and is snpporbed by bbe provisions of section 59, wbioh show bbab the 
jansdiotiun ol the Civil Court is barred in oases in whicb Revenue officers 
are aubborized bo take ooguizanoe under bbe Act. This is oonsistenb with 
bbe elementary piiuoipie bbab, when statutory rights and liabilities have 
been 04eabed and jurisdiction bas been oooierred upon a special Court for 
bbe investigation ot matters, wbion may possibly be in controversy, such 
jurisdiction is exclusive and oaonoo concurrently be exeroiseo by bbe ordin¬ 
ary Courts, i>/>and» v. uamuuMn nai {i), Tbe view we take of 

bbe ebeot of StiOlion 47 is lurtbei supported by bbe decisions of bbe Court 
of bbe Judiuiai Commissioner ol tbe Central Provinces in tbe oases, 
of Jjayaram v. HaLtgrum Chamru *v. Tuiatatn and Duji v. 

Morestiwar ^4j. in answer bo bbis atgument, bhe learned Vakil for 
bbe respondent contended, hist that as this question was nob raised 
in bbe Conrbs below, bbe point ongbb nob to be allowed to be taken 
in bbis Court, and secondly, that as in bbe case before ns the trans¬ 
fer in question took place in ib92, the provisions of the Central 
£474j Provinces Tenancy Act of lB9b have no application. The tirsb 
branob ot bbis contention is manifestly untenable. The objections taken 
relate to tbe jurisdiction ol the Court, and if, as bhe appeilanb contends, 
there was an inherent absence of juiisdiobion, bbe objection may be taken 
at any stage of bhe proceedings. The second branch of bhe oonbenbion 
however must prevail. As already observed, the transfer, bhe validity of 
which IS impeaoueo, book place in lB9ii. Tbe Renb Law then in force in 
the Central Provinces was contained in Act IX. of 1883, as amended by 
Aoo XVii ot 1889. The provisions ol section 43 of bhe Tenancy Act of 
i883 made a transfer of an ououpanoy holding void as against bbe land¬ 
lord and there was no remedy pruvioeci by the Act for recovery of posses¬ 
sion through tbe maobineiy ot the Revenue Courts. It was consequently 
held m a senes of oases oeoided in tbe Court ot bbe Judicial Commissioner 
ot tbe Central Provinces that the Civil Coucis bad jurisdiction to deal 
With the matter and to enbexlain a suit lor declaration, ti alter an attempt¬ 
ed invalid alienation the tenant still continued in oooupatton ^as in bbe 
case ol mortgages without possessionj, or to entertain a suit for ejeuimenb 
It the tenant at the time ol ot alter alienation paited with pos-ecsiou of 
his bolding, Obutter ibinyn. v. ^arayun ^b)t Auitram v. l>efkart Ibj. tiarain 
Jjeut V. ooiub l7J, and uC/iu?* v. l^tuctidTtu, loj. It luliows 

Ouneequentiy tnat, wlion tne tiausiec took plaue in 1892, the piainbitf 
ianoioid aoquiieu tk ii^nt to sue tUo appeiiaut in the Civil Couit. Can it 
be sucoessiUiiy uunLenueu tnat tbi^s rigntwas taken awcky oy tue piovisioua 
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of the Tenancy Act of 1898 ? In our opinion, the question must be 
answered in the negative. The change, which was made in the law in this 
respect in 1898, was not one of procedure only ; the privileges of the land¬ 
lord were mateiiaUy curtailed, and if we were to give retrospective opera¬ 
tion to the new Act in this respect, the result would be to affect substan¬ 
tive rights already acquired, when the repealed Act was in force. "We must 
consequently hold, that the matter in controversy before us, mast be 
tested by the provisions of section 43 of the Tenancy Act of 1883i 
[476] and not by those of section 47 of the Tenancy Act of 1898. This 
view is supported by the decision in the case of Kala Tehari v. liiaratn 
(1) This conclusion, however, necessarily raises the question as to the 
effect of section 43 of the Tenancy Act of 1883. That section merely 
declares that a transfer of an occupancy holding is void as against the 
landlord, unless it is made with his consent. This refers obviously to trans¬ 
fers of entire holdings. It does nob lay down that a transfer of a portion 
only of an occupancy holding Is void or entitles the landlord to exercise 
his right of re-entry either as regards the entire holding or the porjjoa 
transferred, as pointed out in the case of Chatter Sinoh v. Narayan v2j; 
so long as the original tenancy subsists, the landlord has no 
re-enter and oust the persons, who are on the land by license from the 
tenant; the transfer may not bo binding upon the landlord and he may 
nob be obliged bo recognise ib bob so long as bhe original benanoy oonbmnes 
bhe landlord has clearly no righb ot re-enbry. for so long as bhe benanoy 
inbervenes, he is nob broughb inbo direob relabionship wibb bhe bransferee. 
The same view was baken in bhe oases of Oovinda Das y. Madho FrotiM 
(3) and Taraohand v. Sambha (4). Reference may also be made bo bhe 
analogous principle now well-settled as applicable to oases under the 
Bengal Tenancy Aob, namely bhab bhe sale of or parting wibh a portion 
of an agtioulboral holding is hob a ground for forfelbuie, so bhab where a 
benanb has transferred a portion of his holding, bub oonbiuues in posses- 
Sion of bhe remainder and pays bhe entire rent, neither he nor b^ 
transferee is liable bo be ejeobed. Kabtl Sardar v. Obunder Nath Nag 
Chowdhry (5). Ib was pointed out, however, on ® ** 

that in bhe ease before us, since the transfer by the nngmal 
bhe landlord has accepted from him a reduced rent, bub 
opinion, this oiroumstauoe is of no assistance to the respondent, 
bhe effect of a mere acoeptanoe of rednoed rent by the landlord does 
nob clearly extinguish bhe original benanoy, nor does ib amount 
bo bhe creation of a new tenancy. We must consequently hold 
[476] that under section 43 of bhe Central Provinces Tenancy Act of 1883 
the present plaintiff has acquired no righb bo eject the defendant from 
that portion of the holding, which he purchased m 1892. and 
has since that dafie oonfimued in occupation. Ib follows, accordingly, 
bhab. albhough the firsb oonbenbion of bhe appellant, namely, that ander 
section 47 o1 the Tenancy Aob of 1898 bhe Civil Court has no larisdiobion 
to entertain the present suit, must be overruled, the respondent success, 
fully meats bhe objeobion only upon a ground which establishes that ha 
has no cause of action on the basis of which he can claim any relief. 

The second point taken on behalf of the appellant raises the question. 
whether the suit is barred by limitation. Ib has been found oonourrently 
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by tiha Gonrts belo'w that bhe appellanfa entered into oooupabion in 1892 
and has since then been in possession by oulbiTabion of bhe land. The 
Coorbs below have, however, overruled the plea of lim>babion on the ground 
bbab as bhe defendant pleads a tenancy, there can be no adverse posses- 
sion, and bbab oousequenbly bhe claim for recovery of aobual possession by 
eieobment of the defendanb is nob barred by limitation. This view is in as 0. 470:^12 
our opinion erroneous and oannob be supported. As was pointed oubbyO-7I«8. 686 
this Court in the case of Ishan Chandra Mitter v. Raja Ramranjan 
Ohakarhutty (1) possession of a limited interest in immoveable property 
may be just as much adverse for the purpose of barring a suit for bhe 
deberminabion of that limited interest, as adverse possession of a com¬ 
plete interest in the property operates to bar a suit for the whole property: 
bub such adverse possession of a limited interest, though a good plea to a 
suit for ejeobmenb, is good only to bhe extent of that interest; bhe nature 
and effect of possession must depend upon the nature and extent of the 
rights asserted by bhe overt conduct or express declaration of bhe person 
relying on it; there can be no acquisition by adverse possession of an 
absolute title, when nothing but a limited interest has been asserted, 
lb is obvious, therefore, that, although bhe defendant has nob set 
up an absolute title for bhe statutory period and has not consequent- 
fy ®o<l^*red by adverse possession such absolute title, he has yet 
[477] acquired by prescription the limited interest, which he has set up, 
namely the interest of a tenant. It, consequently, follows that it is too 
late for the plaintiff landlord now to seek to eject the defendanb as a tres¬ 
passer ; his title to recover actual possession is barred, although bis title 
to receive rent bas not been extinguished. The second branch of the con* 
tention of the appellant must therefore be supported. 

The result is, that this appeal must be allowed, the decree of the 
District Judge reversed and that of the court of 6rsb instance restored. 

The suit will stand dismissed with costs in all bhe Courts. 

Appeal allowed. 


36 C. 47d. 

[478] PRIVY CODNCIIi. 

PESTOHJI JlVANJI V. Shapdbji Edudji Ohinoy.* 

[I2bh February, 1908.] 

lOn appeal from the Court of the Judicial Commiesionert Hyderabad 
AsstQned Districts.Ji 

of in Secunderabad Oanto7irneni^Orant to foundere of Parti Tower 
of oilence-^Documents by Hyderabad Stale and h7) Officer Commanding Hyderabad 
^btidiary Force controlling Cantonment-'Proof of title — Suit — Encroachment-- 
c<XTti commwiiiy^^EividtHCB of conduct o/ fotoidirs BubSti^uent to ocguisitiofi of loud. 

In a suit, in wbioh the parties were the noombets of the Patsi Ootninunity at 
Beauncterabad, the plaintiffs olaimed the exelueivo right to certain land in the 
Cantonment, on which stood a Parei Tower of Silenoe, as descendants and 
repieseatatWes in title of the original founders, by whom they alleged the 
Tower bad bean erected after the laud had, on the appHoatioc of the founders, 
been granted to them in 1837 by the Hyderabad Government. 

The defence was that the gtaot'rt-licd on by the plaintifls was a forgery, and 
that t he teal grant had been made by the Officer Oommaoding the Hyderabad 

• Preeent Lord ROBbbtbon, loud collinb, and Siu Arthur Wilson. 

(1; (1906) 2 O. L. J. 126. 


293 



IBQt 

FVB. 19. 

PBIVT 

OOIFNOltte 

as 0. #78. 


88 CaL 4t9 


iHDiAB^aiaB GbnBi Bscdsid 


iioi. 


Bubaiaiftry Fotoe in 1888, not to tho predeoeaaoca in title oI the plaintlSs petaon- 
ally, but to, and lot the benefit of, the whole Patfli Oommunity. 

Held that the dooamentaty evidence soppoited the plaintifia title. The 
dooament, on which they relied, (which was held to be genuine) was issued by an 
Officer of the Hyderabad Statr, and purported to express a traneaotion, by whwh 
the State had assented to the grant of the land to the ^ 

and directed posaesaion of it to be delivered to them. 
defendants (which had also been applied for and obtained by 
a document issued by order of the Military authorities, who could not bo ^old 
empowered to alienate in perpetuity land forming part of the . 

purpose wholly inconsistent with military leauirements. It was, “o'oovet, not 
a grant, but a document giving permission to use the land, already oonveye^ 
iot the paitiottlar purpose of a Tower.ot Silence and to enclose the land, majors 
obviously within the discretion of the Commanding Officer as possibly afieotmg 
the convenient occupation of the Cantonment. 

The effect of the two documents was to show a good title in the foandera and 
not in the Parsi Community. 

1479] That view was confirmed by the fact that the founders admUteffiy 
enclosed the land and erected a Tower of Silence on it at their own expense, 
that they erected a Pire Temple in connexion with it on land by 

nvivate purchase, and that the evidence showed that the poasession.managemo 
rnd ooXo^ot the Tower ol Silence end ol the lend, on which It 

in the toander*. who lot meny yeets ‘'°‘®‘“i®. "^“*Ve*t^Tthe eetly 

establishment and all coats of maintenance and repair , and that m the early 

veetB^ altM the aoqmsition ol the land and erection ol the lower Itha o^onts 

Thioh were mote important than thoae in later years when 

ol the patties had somewhat changed) the priests 

questions os arose lot the orders ot the loundets and obeyed those oidets. 

AppEAi- tiom a iudgmenb aad deorea (Deoanabar I2l)h 1901) o* »*« 
Oourb oi the Judicial Oommissionet, Hyderabad Assigned Disiriots, wbiob 
reversed a judgment and deoree (.March 25tb 1901) o£ the Court ot the 

Suoerintendent, Besidenoy Bazars, Hyderabad. . ^ 

^ The plaintifls -where the appellants to ^is Majesty in Counoil. 

The main question involved in this appeal was the tit e to a plot of 
land, on whiob stood a Parsi Tower ot Siienoe, situated In the sont 
eastern corner of the Cantonment limits of Secunderabad. 

out in tL ludgment of tbe Appellate Court, the material portion ol which 

*x“nrs; «iaes out o^a dispute 

thV^stro^rrr thf 

brotbeta Peatonji ^ .^la ^IMiom tbe ptopec authotmeB, whoevet they 

Commuaity lu a Tower ol Silence lot aepositmg 

were, aad ou ita summit ouiU at tbeir own putpoae by the 

the dead bodies of I’oLuiy ©vet amoe. bmoe tbe Tower waa built, a wall 

whole Patei community of the Tower, and ceewa otuet 

haa been built o|naeoiioa wicu the Tower, out tbe greater portion ot the 

buildings have been built m clouiatoated wub bounoaty stonee at 

14 ,»i FBcnaina unenoloaed, tbougn it nae uoo« 

i„.ervals bearing tbe dasoendanta of the above 

P.slo^’jrVsherjij* auu y^a.^ Meh^ 

two] number -woie Fatal Jommanisy of the place woia adaeu as p-rtio», some 

aelendant^ the Dlamtids and home on tbe aide of tne deleudanta. Tba piam- 

hamg on tbe sme tne oouauot ol tne suit, tbe pnuoipai piaiucifla, are 

^fibUflwJ^VauiianSoowaaiiJivanji, gcandaons of one of tne buudera oi the 
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Tow®f of wYitl® on tbo flid® Mr. Rlmonr^l TCdalii Ohloov J® parft^oa 

til® r6pr®®eQtA*'-1vA dafatidanfe and th® ni»e««nt Hfcrh Priest of the Parai Oommaaity, 
Dastnr IChnrnHedii Byraniii, ia alao a 1eadinc( d fendant. 

** The alleffattona in the plaint, the te^me of which are Important, run aa followar-^ 

“The «aid Poa<-onii Meherjl and Vio'^ail Meher^i were the owners hv crr«nt 

from the Nizatn’a Oovero’nent o* the h?U and ite aonn'^tenanoee. more nar^'ioolarlv 
ffpenifled in the aohedn^® he»'eto annoTed. HTnon the paid pronerty the said Peatonil 
Meherii and hia brother Vfooav Mehorli hnilt at the>r iolnt eynena® a Tower of 
fiilenoe and the ,other anpnrtenanoea thereto, for the ohaponial neremonifla of their 
dead and of their own reaneotiye familieti and to the nrlvileye whereof thev also ad¬ 
mitted the whelo Oornmnnity of Paraia then resident in Seonnderabad and Hvderahad. 

“The paid nfoperty hae devolved ae nndTvided nronertv nnon the nlairitiffs and 
others ihrnnvh their resneotive fathers. .T|vanii Pestonji, father of ptaintiffe t to B and 
Bapn^i Vfeoajf, ^rand-father of n.laiatiffi fi to d. 

“‘The defendant® have nnlawfnllv eneroaebed rjnon a nortfon of th*^ “aid 
property, and are now »neg4l1v e'teaeed. without the nermisofon. and oontr<«rv to the 
emrese wfabee of the nlaintiffa. in hnildinv a new Tower of ^ilenoe and are therefore 
illei^allv iavadlnft the plaintiffs* ric^ht to and enioymeot of the Raid property.* 

“ The prayers In the plaint were 

* (a) Por an ininnotion, whereby tbe defendants eball he p-roetnally restrained 
from enoroaobfnft npon or invading tbe plaintiff*® said property. 

(6) Por a deeree direotinc tbe removal of all bnildinv material and other 
impediments hronffht bv the defe«dants* ant npon the plaintiffs* land 
and direotiocr fhat the said land be restored bv the defendants and at 
their cost to the condition In which it was before tbe defendants* 
trespass thereon. 

(e) That the defendants be deoreed to pay tbe aosts of this sait. 

(d) Pot snob farther or other relief as the nature and oiroamstanoe of the 
ease may repnire.* 

“ The old Tower of Silence was fonnd inanffioient for the needs of the Oom- 
munity, and some of the defendants m lftQ.5 oommenoed the work of bnildioi^ a new 
Towof to anpplemant the old one- Tbe plaintiffs at first were not adverse to tbe 
proieot, bnfe difflotilties and disputes srose as to wbat shonld be tbe rights and 
privileges of the descendants of the bnilders of the Old Tower : the plaintiffs then 
obleoted to the hnilding of the new Tower, and ffnally they brought this salt on 
20th December 189B. • • • • • 

refill “ Tbe foundations of the new Tower of S’lenc®, whioh Is the oanse of tbe 
disDute. are ont^ide tbe w-^ll snrronnding tbe Old Tower and its appurtenances, bat 
are close by and on tbe same Tlill. 

“ Tt is t>iaia from tbe nlainf that the nlaintlffs base their claim for remedy on 
their ownership of the whole TTill. and the w’rds * said nroperty * and * plaint pro¬ 
perty * refer to the whole Hill. The * land ’ ff^m which the defendants should 
remove material is claimed as nla*ntiffs* land, hscariae it is nart of the Hill. Plain¬ 
tiffs do not and cannot h^ing this aait because of the’r alleged ownership of the Old 
Tower of Silence, bat because of their alleged ownership of the whole Hill. 

“ The main contentions of the defendant in tbe suit are a’ foll'^ws Plaintiffs 
are not entitled to sae without ioining others as plaintiffs. Th" Hizam's Onyero- 
ment never made anv grant of the plaint Hill to Viooa)t Mebe»Ji and Pestocii 
Meherii. and no anoh grant was made to them indirfdnallv a« their private pronsrtv 
hy any one authorized to make such a grant The hill was granted to the Persi 
Oornmnnity as a whole bv tbe f^antonmont authorities, a^'d. even if the grant was 
made bv tbe Hizatn*s Oovernmect. it was for the Parst Pommimitv in general- Pveo 
if the grant was to the two men individuallv. thsv dedicated the land to th« Parsi 
public. In anv case, the defendants, i. e., the Pa'si public, have acquired a title to 
the land by adverse possession. 

“ The issues (omitting some preliminarv issues) were as follows 

(1) Cannot tbe plaintiffs maintain this suit for the reason given in para. 1 of 

defendant’s written statement? (i e., for non-joinder of parties). 

(2) Did the ancestors of tbe plsiniiff® rbtsir a valid grspt of the plaint pr^ 

petty from any authority having power to grant tbe same ? 
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(4) II BO, did tha orlglaal gcanteaS dedioata tbe aame to tho afla and banadt of 
tba Parsi Oommuuity 00 aa to eandet it a publio oharitaole and reil- 
gioua inatitution and have their deaeandanta oontinuod the same. 

(6) Has the property in question been in the poaaeBaion, and managainant 
and control of the defendanta in auoh wise aa to estop the plamtiSS 
from setting up the present olaim ? 

(6) Has the property bean in th* adverse possBaaion of the defendanta ao as to 

bar the plaintiffa* olaim ? 

(7) For whom have the defendants been aeting ? 

(P) To what relief are the plaintiffa or any one of them entitled ? 

•* T consider isane 7 to be unneoessary ; T cannot understand ita relevance and 
Idonotpropoaetodiaouaait. On all the other issues 

for the plaintifls and baa given a decree for the plamtifls aa asked for Mamat thia 
decree fU of the defendants appeal. There are 6S geounda of appeal, but I flhall dia- 

ouaa only those pressed in argument. 

» For defendanta it ia urcod that the suit is one for ejeotment. “S”?! 

Irioted possession, and that therefore plaintiffa can only flucoead by P'®®* o' 
own titln Tt is not necessary to discuss whether this is a suit for ^^eotment teohn 
oally ao called, but there can be no doubt that the burden of proving their title testa 

on the plaintiffs. 

r«82l The principal issue in the ease is issue 2. P^* 

the point really in dispute is whether the hill belongs to the 

or to the Secunderabad Parsi fJornmunitv in leadtog Parsis of 

ISe pTaoe, tbai th;i; bniMing of tbi Tower of Silence ° . f 

1 and thsir desoeodanta are ootlbled to the tnaoks ot tne 

P^&rVi O^mmunitv. The defendants now fully admit that the plaintiffs aa 
dants of the pious founders* are entitled to great oonaideration, and that as a matter 
of courtesy they ehould b*» consulted In important matters and especially as 
iJlvinff ftonneofced with the Tower of Silonoe. But defendants deoline to admit 

that plaintiffs are owners of the hill with an exclusive 

necessary aa of right before a new Tower of Silence can be built on the Hill. 

-The Plaintiffs assert that the Nizam*s 

indiyidually as their private property, and in tbiq appeal ®! 

Iw ansrb from any grant plaintiffs are owners by exolnsive possession as 

against the^efendants aoquirea by means not shown to be A*°J”Su 

nossession has extended from 18^8 D. up to date ; and be also argues that exslu- 
Tve possession. Sowever recent, at the time of the suit, and however acquired, will 

give a right to an injunction. 

- The ffrst point for enquiry is the aUeged grant. The plalntjff aware 

Xthe“ he grant was oral or by deed (i. e., dooumeotary) Plaintiffs have not 

got a title deed, and they do not know, if there ever Yhe traMla* 

rely on Exhibit H, which is a Telugu document, of which I Vmm' in the 

”on. ‘Ilatasar Balkishta Beddy, 

district of Hooaain Saugar, may you be well, year 1348 Sal Fa Govern, 

of writing this is that the Pankera Pestonji and ViMaji Gattula la¬ 
ment having sanotioDod the gtant to them of ?Ji® of the said vniage, 

ganna Kunta in the Devini Bhavi Kanoha within ^ 

for despositing bones, the Talnqdat Paja the said Bankers Pestonji 

fore it is hereby written that you deliver up the said H U ® 

and Vicobji Note that this is peremptory order m tuis mai.® 

Babiul-awal 1354 (*. s. June 1808). IBBAHIM KHAN. Naib, (Tn Persian). 

Peith iMashitabad.* 


# * 1 ,;. ^nftTiment is not admitted by the defendants, SO it is 
gennioeioefs of tb.» dooum t K.Wbit t. wm filed by th« pUintifl* 

o go into Its Distory. a pout » v ir^rhivu T. itself was 
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onstodian o( tbe document He flays that ha searohed foe doouments relating to 
the Hill and found Exhibit Ti. The aearoh waa made at the instance W833 of 
Dr Kaikhusra <6th plaintiff, and 9th witness foe plaintiff8>. Gopalreddi doefl not 
give the date of the dieoovery of the dooamont. and Dc. Kaikhuaru either oaonot or 
win not give a olue to the date, for he says, ‘ I got information from him {3opal- 
reddil in about a week or tea days of my first visit t'’ him I first went to Gop«l> 
reddi before this suit was filed. I oannot say how long before. I oanaot say it was 
gome days or months before.* Thera is nothing on the record to show that plaintiffs 
had any knowlege of Exhibit D before 30th November 1895, less than a month before 
the suit was filed. 

** Exhibit tj is impugned by the defendants on the following 'grounds, that it is 
a forgery, that, if not a forgery, it is not proved, that, if proved, ic is inadmissible 
in evidenoe. and that, even if proved and admissible in evidenoe, it does not prove 
plaintiffs* contentions. 

** Exhibit Tj is said to be a forgery on several grounds. The first ground is con¬ 
nected with defendants* contention that the authorities stated in Exhibit Ii to have 
made the grant had not the power to make the grant. It is argued that the admit¬ 
tedly genuine document Exhibit 9 (of which more anon) shows that the grant was 
made by the cantonment authorities, and that therefore the Moglai authorities had 
no p'^wer to make the grant. In connection with this contention it is argued that 
Exhibit 2 is inconsistent with Exhibit D, and that as Exhibit 2 is genuine. Exhibit 
L must be a forgery. These arguments strike both at the genuineness of Exhibit L 
and at its validity, if genuine. But I have searched the record in vain to find any¬ 
thing in the nature of absolute proof as to whether it was the Nizam*s Government 
or the Nizam on the one hand, or the Cantonment or Military authorities on the 
other who had the power to make grants of lend within Cantonment limits at the 
date of the alleged grant. Similarlv there is nothing of any value to ehow whether 
at that date the Hill was within Cantonment limits or not. Exhibit 2 shows that it 
probablv was. as the Military Authorities acted as though it were. It is quite possi¬ 
ble as contended by plaintiffs that it was the Moglai Authorities, who would make 
the grant of land, while it would be the Military Authorities, who ^on\d to be 

approached for permission to build on the land.^ I do nob therefore find that Exhibit 
9 fa inconsistent with the genuineness of Exhibit L. 

Similarly it is argued for defendants that according to Exhibit Xi, the grant, if 
any. purported to be granted by the Nizam’s Government, as opposed to the Nizam. 
It is plaintiffs* case that the Hill, when granted, was Dewani land. *.e. Government 
land, while the defendants contend that the Hill was situated in Sarf-e-Khas. i.e.. 
Crown lands. This argument again is a double one. striking both at the validity of 
the alleged grant and at the genuineness of Exhibit Zt. Here too I think the records 
fail to prove conclusively whe’^hor or not the Hill was situated in Government or 
Crown lands The argument relied on by defendant on this point is that there were 
two Ranga Raos. one the Baja Fang Bao, the Talukdat mentioned in Exhibit ti. and 
the other Ghangi Raja Bao. or Rai Ranga Rao. and it is c.rgiied that latter alone 
had jarisdiotion, and that he was a Satf-e-Khas and not a Dewan: official. The de¬ 
fendant’s version is sworn to by defendants’ 4th witness Sheshagiti Bao, who Is the 
grandson of Ohangi Banga Bao. and also by defendants* 6th witness Veukati. Also 
there are several Exhibits produced to prove the same point. Exhibits 46A, 48B. 

460, 47 to 60, 68 to 64. These are relied oa to show that Changi Banga Bow was a 
Sarf-e-Rhas offloiai, and had iurisdiotioa over Bholakpur. The oral evidenoe of 
Sheshagiri Bao is very unsatisfactory. Without discussing this part of the evidence 
in detail it Is suflfloient for me to sav, noted above, that I do not think it conclusively 
proved that the Hill was situated In Barf-e-Khas land, or that on the date of Exhibit 
Ii Baja Banga Bao mentioned in Exhibit L had not jurisdiction as Taluqdar. )n 
the other hand we have the evidence of plaictiffs* 19fch witness that Raja Ranga Bao 
bad jurisdiction as Taluqdar over Bholakpur, but whether his evidence can be taken 
as conclusive is another matter. 

“ The genuineness of Exhibit ti is also impugned, beoluse it is not sealed. Vari¬ 
ous approximately contemporaneous documents have been relied on to show that 
Buob documents, takids, used alwavs to be initialled and scaled, whereas Exhibit ti 
is signed in full and not sealed. Without discussing the Exhibits and evidence in de¬ 
tail, I am unable to hold that in 183» the procedure was bo strict as to enable one to 
raise any presumption as to the genuineness of a Naib Talaqdai’s order from the 
fact of its being sealed or not. 

“ For the above reasons 1 do' not find that the* defendants have affirmatively 
demonstrated Exhibit Ii to be a forgery. On the other, band there, are certain 
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faotfl. whfoh lea^ Qio look apoQ 'Hj%hibik D a oartaia amoaab ot auflpioloa* 

Fjx'iTbit. Tj tva*’ no's p’^o'l'io <1 in the way th-on^h tbe propae anthoritiea. 

The r'^p'»r oonra** would have been to '^btMQ the or'einal or a o<ir^idad oopv of 
It from the o'lioi*! au of h-ifc it wa^ t^kea irMSuln’W f^on 

^opa^re»l 1i h’onae'f and th»re ie nothtni^. but hi^ word, to ehow it* genuioenesa. 
A^aio we have the fa^'t. ootloed above th »*! the olaintiff^ oanaot or will not the 
date of the di^o^v^rv of 'PjTcbi^^H Ij: -no'^fc I'opoctaat of all it ha* not been ebown that 
any attempt ban be*n made bv the plaintiSe to pt'^onre the dooatnents mentloD^^ 
Exhibit Tj, lor th-ta^h Dr Kaikhnern saya hi* brother Oawaaji attempted to traae 
and obtain thoae doonment*. 0 awa* 3 i. himeell has given no evidenoe on the point* 
and Dr. Kaikba^ra'a eyideoee remains hearsay. 

• 

“The next two grounds, on whioh Exhibit Die impugned by the defendants ere 
that It is unproved and inadmissible in evidenoe, even it proved These two grounds 
are in my oe^nion of secondary importance having regard to my views as to what 
Exhibit D would prove, even it admissible, but 1 will briefly discuss the points. 

“P'lr the defendants it is argued ♦^hat Exhibit D Is not pr''perlv proved, as thns 
is no evidacoe to show that Ibrahim Ehan, who purports to have signed it. was Naib 
Tahsildar or that the statements in it are true. The arguments relied on by 
plaintiffs are that as Exhibit D is a dooiimeot over vears old produced from 
proper oustodv, its contents m'lst under section 00 cf the Evidence A.ot be presumed 
to be true, and th^t, ae it is proved that the Nath Taluqdar signed and sent Exhibit 
D, his statement is relevant under section BV, clause 2 of the Evidence Act. The 
plaintiff's 19tb witness Govindrao, an old man, who used to attend Eang 1lno*s 
outchery, says that Baia Obandulal. the then minister, sent an order to Kaia 
Bang Bao directing the giving of the Hill and Baja Banga Bao sent an order to the 
Naib oonoerned. The witness goes on to say that Exhibit D bears the Kaib , 
C48S3 Tahsildar's sigoature. It is therefore argued for the plaintiffs that the signa« 
tnre is proved. But plaintiffs' witness No. i9 does not appear to me to have proved 
the signature. He merely states that Exhibit 1 bears the Naib's signature, because 
he has seen what purports to be the Naib's signature. He did not see the signature 
made, and he does not say that he knows the Naib's handwriting ‘We must there- 
fore fall bao*' upon section 90 of the Evidence Act, and as revards this point f observe 
that the section docs not say 'shall presume.' but *rray presume* But what may the 
Court presume ? Following Uoarnkant. Chotodhrp v. Hurra Qhund^r ShickdarCDl 
consider it must both be proved that the document is genuine, and that the state¬ 
ments in it are trae. There is no presumption that the statement* in it are true, and 
all that can be presumed is that the dooumont was written by tbe person, Thrabim 
Ehan, by whom it purports to have been written There is no presumption as to the 
truth of tbe statements in the doonment. Tt is oertainly not better evidence thaa 
would be tbe evidenoa of Ibrahim Khan himself. 

“The next obiectir*n is that the statements in Exhibit L are inadmissible iu 
evidence, supposing the alleged grant to have been in writing. . Tbero is nothing to 
show what has become of the title deed, if it existed, and therefore secondary evidence 
a* to the title U inadmissible, the only evidence as to any attempt to proenre the 
title deed being the hearsay evidence of Dt Kaikhusru already quoted I think such 
secondary evidence would be admissible to explain exoluoive posaeaaion by the plain¬ 
tiffs, if such exclusive possession were proved, but not otherwise. 

But in my opinion tbe main weako<»sa of Exhibit D is that it does not, even if 
fully admitted in evidence, prove plaintiffs* contention that tbeir two ancestors were 
granted the Hill to be their own exclusive property. Exhibit D is a description at 
third band of tbe grant, and does not vive, and cannot be held to give, an exact 
dspoription of the exact terms of the grsnt. It simply recites that the Hill was 
granted to Pe“ton]i and ‘Vi^'oai', but it doss not give suoh a detailed account of the 
grant as would enable any one to know the exact terms of the grant, namely 
whether the grant was made to the^e two gentlemen personally, or on their 
application to them for the use of tbe whole Barsi oommuoity- 

“ I now oome to the oral evidsnoe as to the grant. This is the evidence of 
th“ Plaintiffs? lOfeh witness Govindrao. He says, a* noted above, ‘Pestooii asked 
^ba dulal the Nizam’s minister) toe the HiU for ‘Hudwad*. br which T mean 
burial pround. Baja CVandulal sent an order to Baja Bang Bao directing the 
giving of the Hill. 1 know this, because I used to attend B^ng Pao’s entohery. 
Psja Hang Bao pent an order to tbe Naib copcerned’. 8o far his evidence is really 
only heaf'^ay, and he knows nothing at first hand of the terms of the grant made by 
Baja Cbandulal. He goes on to say; ‘ I personally know of the delivery of 

a) (1880) |T. Tj. B. 6 Cal. 209. 
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the Hill to Pestocji' It is an extraordinary oiroamatanoe that he waa never 
questioned as to the nature ol hie petsonal koowledge* it might hi^ve thrown a flood 
of light Oh tne ease- He does not aty th^t he saw the Hi 1 delivered to teatonju 
Hia ideas regarding what * personal knowledge* le, prooably diilar from the legal 
meaning oi peisonal knowledge, at least that is oiy expetieaae of wunessea 
Moreover, this witness’s evideiioe, like Exhibit Ij, is cot aetaiied enr>agh lo give one 
a clear idea ot the nature ot tue gr>iiat, '*nd whethai the Hill was delivered to 
Peatonji individually or as a repCbsentahive oi the Par^i oomjiuuity. 

** I now oome to the evidence regarding the conduct of the parties and the 
natnre of the poBsessioh sicoe the giant, v^hioh conduct is said by plaiotifis to show 
exclusive pc ssession ot the Hill by the piaintifls’ family. This oondaot is shown 
both by Exhibits and by oral evidence. 1 may memioa that it is argued for deien- 
dants that, il the grant were a wcitien one, evidenoe of subsequent oondaot is not 
adiuissib.e to prove the terms of the grant, i do not think it oeoessary to d'seuss 
this point, for, as shown below, 1 do not think that the plaintiffs have proved exola* 
Give possession. 

** i consider this the proper place to disoasa Exhibit 2, which I will quote in 
lull. It runs as loliows 

“No G5 ot 1383. 

** Thie is to certify that the Farsis of Secunderabad have permission by order of 
Brigadier Wahad G B Gumoiandthg the H>d6rabad subsidiary Eoroe to enoiose the 
Hill by name Nomavunghutt lor a burying place, tne oiroumfeieuce of whioa is 
about (iB; eighteen hunaied feet and imnieoiaiely adjoining the souib end of N^wga* 
nati’s garden, and near the Public Bearer's lines in rear of the cantonment ot Seoan* 
deiabad. This Hill is given tor a Tovter only to be built on its summit. 

Head-quarters, Hyderabad Subsidiary Force,? (Signed) H. P. P. Ooneidine, 
Secunderabad, 15th January 1839. y Asststatit Quarler~Ma$l€r Oeneral, 

“ This document is claimed by the defendants to be the only grant of the Hill, 
on the assumptiou that Exhibit H is a forgery. But even if Exhibit 2 is not the 
only gcaut, auu, if tnece was a pcevious grant by the Nizaai'e Government, and, if 
Exuibit 2 li merely a permission to duhu aa oialmea by the plaintifls, still this doou- 
meat, which the piaiuiida admit, to be genuine, has an important bearing in the case. 
It oomes icum the oustuoy ol the Dastut, who is oleimed by the plaintifls to be their 
servant, piaiutili s own Exuibiti J, K, and M evidently celec to the permission given 
by Exhibit 2. P'com tnese tour ooouaieuts it le eviacnt that Pestonji and Viooaji 
Botea uiiUet the permission given b^ Exhibit 2 , and bu:lt the Tower oi Silence under 
tnat pecuiisBion. The pecmiasion is, aouoidiug to the terms of Exhibit 2 , given to the 
Patsie ot Seoundecaoaa luo doubt ou the application ol Pestoo]! ant Viocajinn ganeral^ 
anu hot expressly to Pestonji and Viooaji luuividaaily. Peaioajl and Viooaji never 
protested agaiuet the teems ot Hxbibit 2. The lower Court remarks as regards Exhibit 
2 ; * what should have been proven is at whose instanoo aid the document, Exhibit 2, 
oome into existenoe- Pestonji not being a party to Exhibits 2, *8 or 4, they were not 
binoiug on the piaiutifls. it is not shown why they were made. These exhibits ate 
irrelevant/ There can be no douut from plamtiU's Exhloits J, K, M. that Exhibits 
was the outcome ot an application by plaintifls' ancesiors, and that they acted 
on the parmiduion given lu Exhibit 2. 'ihu exact terms of Exhibit 2 may not be 
* binding ‘ on the plainiide, but they are evidence explaining the oonduot ol plaiotifl’a 
ancestors. Exhibit 2 is oeitamiy ]ost as much ev.denoe as is Exhibit Li to show what 
Was the nature ot the grant. There is evidenoe oral and duoomentary on both 
sides brought to show that plaiutifl's pobsesstuu ol the Hill was exclusive or the 
reverse. Now, i oannot hnd any inherent ptouability in favour ol the oonientions 
C'lb'ifJ oi either side, it is pussibia jifirnu juett th‘«t the Hill was obtained by Pestooji 
and Viooaji for tnetc own use, ana ihat they allowed the larei community to use the 
Hill as a matter ol favour and giaoe BUtjeot to their express permission, it is equally 
possible that out ot public spirit and geueruaity they acquired the Hill loc the use of 
the Pacsi community, i may say here that, il the pla-ntilie bad bucoeeded in proving 
that the Hui was acquired by tnem as their private property, tbe aelendanis have not 
proved (.hat the plaiUbifld had edusequeutly dediOuiea it to the puul.o, and i also hold 
that the ueleudauts have tailed to piove tbat ihty have acquired a title to the Hill 
adverse to the piaintihs oy ad^eroe posbesaiun. But it is lor the plaintifla to prove the 
facts under whion tuey seek iheic temeo ^, and the burden ol proving that their 
title IS exoiubive zeots on tne plaintifls. 11 the grant were ol a house or oi other pro¬ 
perty oapabie ol private use, mere might be a presumption that the grant was a 
pecsunal one. But in the case oi a butial ground no such piesumption exists, it is 
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quite usual for suob grants to be made to a oommunity on th^ applioation of a 
member of the community. 

“ Now as to the evidence of exoluaivo possession. The main evidence on this 
point is oral. It is an admitted fact that, ever since the building of the Tower of 
bilenoe by Peatonji and Vioo*ji. members of the P^cai community not belonging 
to their family have had their bodies deposited in the tower, in faot, the very 
first body so deposited was that of a person, not a member of the family. 
Membeid of the Facei oommunity, not belonging to the family, have also from time 
to time done acts on the hill in connection with the Tower of Silence and the 
buildings appeartaining thereto. The faot appears to be that, when the Tower wag 
first built by plaintifla'anoeatora, their family had a preponderating influence m the 
Pacsi oommunity, but as time has gone on, their importance in proportion to the 
importance of other Patsi lamiliea has relatively declined. Similarly at nest all 
buildin^a and repairs on the hill were done by plaintiSs’ family, but as time has gone 
on, the outside Pacsi public has takeu a greater and greater share in keeping up the 
appurtenances of the Tower. I need not quote all the instances as it is an admitw 
fact that the buildings, etc., have not been exclusively maintained .ly plaintiM 
family. 1 will quote eome instances. The Tower was admittedly built by plaiatina 
family, BO was the small augdi. The wall built round the buildings 
subscription in 1863, of which the pUintifia contributed Bs. 1,000 and 
puolio BS. 2,200. The well at the loot of the bill has been maintained 
expense of the Parsi public, and partly at the expense of the plaintip. The steps *0 

the Tower ware built by Ardeabit Pilcher, not a member of plaintiffs family• aDOtw 

1882. The plamtifis did not contribute anything towards the road on the mil. «<>w 
the plaintiffs’ oral evidence is to the effect that nob a single act on the hill j 

by the outside Patsi public unless the express permission of the plaints family nau 

been asked lor and given, and that the permission n 

and was necessary before anything could bo done. The defendants ^ 

the other hand is that the permission of the plaintiff's family v?aa not f* 

was never asked lot. 1 cannot attach much value to the oral evidence, **\® 

that the evidence of the witnesses is natually tainted by partiality. t 

t4B8l extremely likely that the sanction of the plaintiff s family 

invaliably. asKed lor, but it does not follow that it was asked for 

may have only been through courtesy- The plaintiff’s anoeetors were ‘b® f 

of the Tower, and their family would naturally, out of oourtesy and 

out of respect due to the family, be consulted in matters »®®®*‘'®8 *^® 

out imputing any conscious false evidence to any of the 'fg 

longing^to plaintiffs’ family naturally now interpret all requests for ® 

teq^Bta made from necessity, wnile the defendants naturally ‘^® 

rlquILs as due to courtesy oily. Either theory o^al tv denSs 

the burden of proof lies on the plaintiffs and 1 do not think that ®^®‘' t 

eetabiiahea that the requests, if made, were made as of necessity and not merelj o 

of courtesy." 

As lo the dooumentary evidenoa to show that the plaintiffs possession 

was exolnsive, certain dooumeuts were rejeoted as being 

and no6 ot the originals. As to these the Judicial Commissioner 

“ Even ii they we admitted, they would not be 
be admmed. beoauee they oontaiu the B^t ^hie does not show 

oommunity^ Utters from the then Dastur to members of plaintiffs' family 

dated 1843 making complaints of interterenoe on the part of Balaknshna 

Bedell, the Judicial Commissioner said : 

“ it is argued that these show that plaintiffs* family were the owners of the ^U. 
I do not think they show it. They were persons, on whose application the hill was 
Lanied - they were most influential Parsis, and they were the pBiaone, who b^ 
fLnomtd the original Dasiur, and so they would naturally be the persons to apply » 
Gov^fiment for redress, oven if they were not actually owners of the hill. 

Jic * * * 

••It is to be observed that all the acta alleged by plaintiffs to exol^We 

possession relate to the Tower and its appurtenanoea, not to the 
pf the hill. But the plaintiffs’ pleader argues that the grant even aoooxdmg to ExhibiJ 
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9 was for the whole hill* and defendants do not allege that less than the whole bill 
was given ; thatofore.who however got any portion of the hill, got the whole ; and, 
if the plaintiffs are owners of the Tower and ite appnrtenanoes, they are exhypoth&si 
owners of-the whole hill. I need not decide this point, as I think plaintiffs have failed 
to prove their exolusive ownership of any portion of the hill. 

** Finally, I am bound to say that, when the plaintiffs do nob know so much 
about their title as .to be able to say whether it is oral or dooumentary, it seeme 
strange that they should profess to know so muoh about it as to be able to say that 
the title was given to them personally and not for the benefit of Che Parsi community. 
To sum up, I find that the plaintiffs haveJailed to ptove.any grant [^893 oral or docu¬ 
mentary, by which they acquired an ezolusiva title over tne bill in dispute, and I 
also find that they have failed to support such alleged title by oonolusive proof of 
exclusive possession, and still more they have failed to prove that they have acquired 
any title by exclusive possession. 1 find issue 2 against the planbiffs. 1 therefore 
reverse the deorae of the lower Court as regards the defendants and dismiss the 
plaintiffs’ suit.’* 

Jardint K, O. and De Qruyther^ for bho appellants, contended bhab 
the title to the land in suit was proved to have been in Viooaii Meberji 
and Pestoaji Meherji, the predecessors in title of bho appellants, exhibit 
Xi, which was admittedly produced from ptoper custody, showing that a 
grant of the hilt, on which they had erected a Tower of biience, was 
made to them personally in 18b8. That document was, it was submitted, 
genuine, the Judicial Commissioner, though treating it with suspicion, 
was unable to find that it was actually a forgery. There was no proof 
that any dedication of the land had ever been made by the original 
grantee, so as to constitute the Parsi community owners of it, or the 
grantees themselves trustees for that oommuuity. As to this and as to 
the respondents’ original allegation that they had acquired a title against 
the appellants by adverse possession, both Courts in India had decided 
against the respondents. There was no grant proved to the Parsi oom- 
munity of the land in dispute : exhibit 2 was not such a grant ; it merely 
gave permission, for the land to be used by the Paisis of 8eoundeiabad as 
a burying ground. There was nothing to show any jurisdiction in tne 
Military Commander of the East India Company's Forces at beounderabad 
to make such a grant to the Parsi community as the respondents contend 
for. On the case made out by the appellants they were entitled to the 
relief sought, which bad been granted by the First Court, whose decision 

bad been wrongly reversed on appeal. 

Bossi for the respondents, while admitting that they could not shov* 
any title by adverse possession, nor any dedication of the land in dispute 
to the Parsi community, contended that the appellants had failed to prove 
any grant, oral or documentary, giving them an exclusive title to the hill 
in dispute or any portion of it. For the reasons given by the Judicial 
Commissioner it was submitted that exhibit Xj, even if genuine and held 
[♦903 to be proved, was not sufficient to conclusively establish the 
appellants' title; and section 9 of the Evidence Act of 1872) was 
referred to. Hut it was not a trustworthy document, nor was it shown 
that the person purporting to make the alleged grant of the land had any 
power to give such a title aa the appellants sought to establish. The ap* 
pellants were therefore not entitled to the relief sued lor. 

Jardine K. O. in reply. 

The judgment of their Eordships was delivered by 

Sir Arthur Wilson. The controversy, out of which this appeal 
arises, lies between various members of the Parsi Community, and relates 
to certain land situated in the bt:Ounderabad Cantonment, on a pottiou 
of which stands a Parsi Tower of Silence. 

801 


1908 

^FBB. 19. 

PBIVT 

OOUROID. 

85 G. 478. 



1908 

FBB. 12. 

PBIVY 

COUKOlIi. 

85 0.178. 



86 Qal. idl LBDIAS SIQB OOUBS BBF0B8B 



la or abouh the year 1895 the respondents, purporting to aot on 
behalf of the Parsi oomoaunity, resolved to erect on the land in question 
a secood Tower of Silence in addition to that already there. The appel¬ 
lants objected to this proceeding, claiming as descendants, and represent¬ 
atives in title, of the original founders. 


Negotiations for a settlement having failed, the appellants filed the 
present suit. They alleged that the founders were in their lifetime the 
owners of the land in question, and that the property bad devolved npon 
themselves, and they proceeded to complain of the respondents' onoroaoh- 
ment. 

The respondents, who were defendants in the suit, asserted that the 
land had been granted to the whole Parsi community tor a public purpose, 
and to inure for the benefit of that uommunitiy generally for ail time by 
the Ganbonment Authority. 

In the Courts in India the defendants further set up that, if the 
grant had been to the founders, the latter had subsequently dedicated the 
land to the purposes of the Parsi community generally. It was also con¬ 
tended that a title, good against blij founders and their representatives, 
had been acquired by adverse possession. On both those points the 
Courts in India found against the defendants, and their Lordships have not 
been asked to review those findings. The sole question discussed on the 
[491] argument of the appeal was that of the original title to the pro¬ 


perty. 

The Judge, who tried the case, decided in favour of the plaintiffs, now 
appellants, and granted an injunction. On appeal the Judicial Commis¬ 
sioner reversed that decision and dismissoa the suit. Hence the present 
appeal. 

The founders already mentioned were two brothers, Parsis, Pesbonji 
Meherji and Viooajl Meherji, who in 1837 and atterwards earned on 
business as bankers at Hyderabad and in other places. It appears from 
the correspondence that at about that time they bad made up tbeir minds 
to make Hyderabad tbeir home, and tney determined at tbo same time to 
establish a Tower of Silence, lor which purpose it was necessary booh bo 
obtain one ground, on which the Tower could be built, and to establish 
the necessary priests for carrying on the services and ceremonies required 
by the Parsi religion. 

It is clear that with regard to the establishment of priests everything 
was done by the brothers Pestonji and Viooaji. They found the 
persons, and arranged with them to coma and settle at the spot to be 
selected. They undertook the responsibility for tbeir salaries, though the 
priests were to be at liberty to receive fees for the performance of 

oeremoni&ls from other Parsis, 

Pesbonji and Viooaji also, through their agent at Seounderabad, made 
all the necessary arrangements for obtaining the site required. It is nob 
necessary to examine all bna contemporary papers in evidence. The most 
impoitanb document relied upon by ina piaintitfs is ttae following; 

** liat asar BttJkishta Beddy, Muoadduem of the village of Bholuokpore, in the 
distiiot of Hosaain baugar, may you be wtll, year S-1 i.e., Faeit Tne reaaon 
of writing vbi=* i» that ibe Bankets Pestonji ana Viooaji having applied and Cxov- 
etoment having eacoiiOBea ^be giant to tbeoi ol the HiU, whiob is near Gatttul* 
Kaganaa Kunta m the Devini Bhavi Kanoha within tbe boundary of the earn village, 
tot depusiuiig bones, the Taluqaat Baja Bang Kao has sent oraer and th«^ 

foie it ii hereby written that you deUvet up the eaid HiU to the eeid Bankeii 
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Peikonii and Viooaji. Note that this U peramptoiy oides in tbie matter. The fSate 
the 25th Kabiul-awal 1254 (/.d.. Jana, 163*1^ 

^*IBBAHIU KHAN, Naib In Fenian). 

Pei^h Ma^bira ad. 

Thk doonm<^nb was held by bhe Judge, who tried the oac^e, to 
be a genu'tie dooument. a hading, for whioh he assigned oogant C492] 
reasons. Tha learned Judge, who heard the case on appeal, pointed 
out a variety of oiroucnstanoes, whioh he thought threw suspioioo upon 
the dooument. But he dtd not ovarrula the hn'llng of the first Oourt that 
it was genuine. Tbelr Lordships see no suffioient reason why they 
should rejeot that finding. 

The nazt dooument of high iooportanoe is the following : — 

is to ostkify that the Parais of Sesaaderabad have pernais^ton by order 
of Brigadier Wabab, 0- B.. Commandlag Hyderabad Subsidiary Foroe to enclose the 
Hill by name Nomavungbutt for a Biryiag plaos. ths olrounaferonoe of whioh la 
about (18) eighteen hundrod feet, and immediately adjoiainc; ^ha south ead of 
Nawizaoah’s garden and near the publio Bearer's line la rear of the Cantonment of 
SeouDderabad. 

"This Sill is given foe a Tower onlv to be built oa its summit." 

“H. F P. CONSIDINB. 

Assistant Q *M. General. 

Hyderabad Subsidiary Foroe. 

“Assistant Q.-M.-Genetal*a Office. 

Head-quartera Hyderabad 
Subsidiary Force." 

"Secunderabad. 15th January 1839." 

That dooument was actually obtained on behalf of tbe two brothers, 
through their agent, but it is the matter upon wbloh tbe respondents 
ohiefiy rest their oase. Their oontention is that that dooument formed 
the real root of title to the land in question, and that by its terms tbe 
grant was one to the Pars! oommanity generally and not to tbe two 
brothers personally. 

Before examining these two documents and their relation one to the 
other, it is well to oonsider the authority, from whioh eaoh dooument 
issued, and tbe relation of those authorities one to the other. The first 
of the two doouments clearly was issued by an officer of the Hyderabad 
State, and it purports to express a transaotinn, bv which the State had 
assented to the grant of the land to the two brothers, and directed posses¬ 
sion of it to be delivered to them. The second document purports to be 
issued by tbe authority of the Brigadier Commanding the Hyderabad 
Subsidiary Foroe, a foroe, whioh had its head*quarfaers in tbe Secundera¬ 
bad Cantonment. 

Tbe establishment of the Subsidiary Force, and its modifications 
from time to timo. may be collected from Aitobison^a £493] Treaties, 
Vol. 8, ah and after p. 264, and from the various treaties and agreements, 
whioh follow. It was a Foroe in the emplovment of the Hast India 
Company, and onmmanded by th3 Oocnoany*s Officers, but maintained, by 
agreernent. in Hyderabad Territory for the proteotioo of the NiZ'im, 

The re-earoh of Counsel was unable to discover any treaty nre'^orib- 
ing the lim'ts of the powers of the N'zam’s offioer« on tbe one bind, and 
the Military Commander on the othr^r, with resneot to the managemept, 
control, and disposition of the Cantonment and tbe 'and comprised in it. 
And it appears clear that no such treatv ever was in existence. 

When tbe Nizam s Government, admitted a British Foroe within its 
territory, and allotted to it tbe Secunderabad Cantonment as its head¬ 
quarters, it DO doubt, by necessary implication, convoyed to tbo military 
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anbborUtes all powers of jarisdioMon, oonbrol, and managemenb incident 
to maintaining the effioienoy and the disoipline of the troopSi and the 
peace and good order and oonveuient use of the Cantonment. But it 
would bo going a long way beyond this bo hold that the officer com- 
mandingthe troops could be held empowered bo alienate, in parpatuity, land 
forming part of the Cantonment, and undoubtedly Hyderabad territory, 
for a purpose wholly unconnected with military requirements. These 
considerations must be borne in mind in estimating the effect of the two 

documents, which have been cited. 

Thera appears to be no real difficulty in reconciling the two docu¬ 
ments, and appreciating their effect. The first emanating from the StatCi 
purports to deal with, and enforced, a grant of the land by the State to 
the two founders by name, and the delivery of possession to them. The 
second document, emanating from the Cantonment authorities, does not 
deal with title or possession, but gives permission to use the land, already 
conveyed, for the particular purpose of a Tower of Silence, and to enclose 
the land These are matters obviously within the discretion of the com¬ 
manding officer, for they might affect the convenient occupation of the 
Cantonment. The effect of the two documents is to show a good title m 

the founders, and not in the Farsi community. , . . mu- 

[4941 What happened afterwards only confirms this view, i-he 

founders admittedly enclosed the land, and erected a Tower of Silence 
upon it. at their own expense. About the same time, or shortly after¬ 
wards, they erected a Fire Temple upon land, which they acquired by 

private purchase, and endowed it. ^ , -f i.u« 

The evidence as to the possession, management, and control ot tna 

Tower of Silence and of the land on which it stood, shows these to have 
been in the founders. The only question being, who were the original 
grantees, the events of the early years, after the acquisition of ^ 
and the erection of the Tower, are much more important than those ol 
later years, when the oiroumstanoes of the parties had somewhat ohanged. 
And in those early years we find, from the correspondence, that the 
priests referred such difficulties or questions as arose for the orders of the 

founders, and obeyed those orders. whole 

The founders certainly, down to the year 1863, bore the w 
expenw of the establishmenl!. and all costs of maintcnanoa 

letters to the founders ^^^^onity from time to time subsorlbed 

After >863. the P jn^proyemeats. and from 1882 onwards 

money m a,d of renting in soma sense, the community. But 

s rr“r.'?a. « «'• 

**T^ rdships^ara^o°opinion that the view of the case taken by the 
T . It was correct T will humbly advise His Majesty 

?u^®fcV,rdflciraa oVtha Judicial Oommlssionar should be disoharaad with 
cost and tCt of th: the Superintendent restored. The res- 

pondent wil pay the costs of this appeal. 

Solicitors for the appellants ; Payns &L(^te}j> 

Solicitors for the respondents : Latter & Hart. 


Appeal allowed. 
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[498] APPEAIj from OBIGINAIj CIVIL. 

Before Sir Frttncis W, Maclean, K.G I.E., Chief Justice, Mr. Justice 

Barington and Mr. Justice Fletcher. 

Barbow V . Hem Chonder Lahibi.* 

[3rd JaQuaty. 1908.] 

Libei’^Netespaper article—^Allegations of fact and bona fide comment—Privilege-^ 
Proof of truth eaentiaU when critntnal offence imputed—Cause of u.ction—Mis~ 
joinder of parties-Amendmeni—Limitation. 

Writers in public papers must be careful as to the language they use while 
oomxneating on the piooeediogs of Courts of Justice, and on matters of public 
interest : they should also be careful that they do not wantonly assail the 
character of others or impute criminality to them. 

Woodgaie v. Ridout (1), R. v. Tanfield (2) referred to. 

It is absolutely essential to difierentiate between fair and bona fide comments 
and allegations of fact 

Where a grave oriminal offenoe is alleged as a fact regarding the publio acts 
of a public man, nothing short of proof of its truth can avail the defendant in 
an aotion for libel: the allegations of faot must be either true or privilegsd. 

Davis V. Shepstone (3> and Hunter v. Sharpe 14) refereed to. 

Where a suit was instituted by six plaintiffs jointly, and five of ,them were 
held to be not entitled to proceed in the suit on the ground of misjoinder of 
parties and causes of action, one plaintiff only being allowed to oontinue in the 
suit 

Held, that the suit was not* barred by limitation. 

Sondes Wtldemith (5) referred to. 

[Appl. 86 Cal. 728: Bef ; 26 M. Tj. J. 476=21 I O. 625=18 C. W. N. 896=3 I. O. 224 
=86 Cal. 888 ; 63 I. C. 467=48 Cal. 804 ] 

Appeal by the defendants, Albert Sbuatt Barrow and the Indian 

Publishers Limited. 

This was a suit instituted by Inspector Hem Chunder Lahiri of the 
Calcutta Police to recover from the defendants, the Editor and Publishers 
of a newspaper known as “ The Indian Daily News'*, the sum of Rs. 20,000 
as damages for libel. The libel alleged by the plaintiffs was contained in 
three [498] articles, one in the Indian Daily News ’* of the llftb July 
1906, and the others in the issue of the 19th July 1905. One of the two 
last articles was published in the defendant’s newspaper and the other 
was a reproduction of an article on the same subject, which appeared in a 
newBpaper known as the “ Statesman ”, dated the l8th July 1905. The 
plaintiff alleged that the defendants had by rea-^on of such publications 
defamed him falsely and maliciously, and in particular when accusing 
him, in conjunction with other [olioe officers, of having conspired to 
charge an innocent man with murder, though they knew be v^as innocent, 
and of having manufactured false evidence, cf extorting confessions by 
torture, and of having aooeptod bribes to etVeot the above objects. 

The defendants admitted tho publication of tbe articles and pleaded, 
(i) that the suit was barred by tbe law of liDut&t'on. (ii) that the articles 
did not, and wore never intended to refer to tbe plainfcitl, 0”) that tbe 
artio'es were published in respect of matters oi public interest, ai>d were 

• Appeal from Ofigiaal Civil No. 48 of 1907 in Suit 93 of 1906, 

(1) (1865) 4 F. A P. 203. (4) (1806) 4 F. &. F. 988. 1000. 

(2) 42 J. P. 424. 16 ) (1899) 1 Q. B. D. 771 

(8) (1866) ILA. O. 187, 190. 
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fair and honesb disonssions and comments upon the prooeedin^js in the 
trial ot Joggessur Ahir alias Girish Goala, and upon the reports of the 
proceedings published in their paper and four other Calcutta daily news¬ 


papers. 

The judgment of the Court of first inatanoe was delivered by Chitty 
J. on the 8th July 1907, who after stating the above facts, continued as 
follows!— 


“The qaestion of limitation maybe dispoael of in a few words, for, in my 
opinion, in thia suit it really doea not ariae at all The salt waa in the fieat inatanoe 
filed by thia plaintiff and five other members of the Oaloutta Police Force olaimloff one 
aggregate aum of Ra. 90,000 aa damagea for the libel alleged to be contained in ™ae 
three attiolea. The delendanta pleaded misjoinder of parties and of eanaea of aotion, 
and by my judgment delivered on 29nd April 1907 1 upheld that plea. I permitted the 
plaintiffs to elect which of their number abould continue thia suit, the other plaintina 
with their cause of action being struck out and the necessary amendments made 
The plaintiffs elected that the present plaintiffs, Inapeotor H. C Lahiri, should proceed 
with the original suit. The other plaintiffs were struck out and have filed five separate 
auita, with which I ahall deal immediately. The euit of the present plaintiff is, there¬ 
fore, in my opinion the original suit filed on 26th January 1906, well Within 
the year allowed by law. If, however, by any means it could be regarded as a wean 
suit filed at the date of the amendment, I should still be of opinion that it was 
within time. My reasons lor that opinion I propose to give in detail m the 
[487] suit of Superintendent Aldridge (No. 8\7 of 1907), and I will not here do more 
than refer to my judgment in that auit. The first issue moat be decided against tne 

defendant. 


Of the other two issues, it will be more convenient to disouss the 8id before toe 
2nd There are now several copies of the articles in question before the Ooutb ^ 
do not propose to set them out at length in this judgment. They may be 
as Exhibits J, K1 and K2. Not do I propose to go at length into all the details ot 
the Sovabaiat Murder case and the trial of Gitish Gpala at the Oriminal Sessions of 
this Court in July 1906. Much of that ground was traversed by defendants counsel 
in their cross-examination of the plaintiff and his* witnesses, five of whoin were ori¬ 
ginally his oo-plaintifia and the learned oouneel, who addressed me for the 
discussed the iormer proceedings in minute detail. The defendants have not taiSM^ 
thepleaoliuatifiofttion, that is to say they have not set up the defence that tne 
defamatory words, if any, in the aruoles ate true. The burden of proving that to Mj 
the case would lie upon the defendant and in ihe absence of such proof the 
tion is that the defamatory words are false. It is not easy therefore to see w a 
precise beating the elaborate investigation of those details had upon the 
If it be urged that the defendants might by exposing the 
the trial jaslify the inferences o« fact, which they drew in the wtioles 
®f, I see no real distinction between that and a formal plea of justification. It i 
not within my province to try Girish Goala over agam or 

renee in or dissent from the ananimous verdict of the Jury. Nor indeed do I m^nd 
to place the police on their trial with regard to their oondaot in that matter. This 
•ould only have been necessary had the defendants raised the plea of justifloation m 

Sj'aenoe wew many and .erious. There oould be Httle doubt in the laoe o« aaoh eyi- 
tvidenoe were ma y ^ ^ ^ ^ verdict did mote than acquit Girish 

Go^ra w^lw b^a m^ 

Sovendra or any person other than Girish for the murder, stiU less were 
?he police with^regard to their oondaot of the oase Ali that 

and all that they were empowered to do was to express their opinion on the guilt« 

Innocence of Girish Goala I turn then to the articles oomplamed 

•uestion whether they can be said to be a fair comment on the proceedings, ^at 

?t was a matter of public interest may teat once conceded. The 

justice has always b^een so regarded, and it is obviously essential 

the free right of disensaion of all oases, whether oiv.l of 

Courts. Such discussion and criticism, however, must not go beyond the bounds of lair 
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oomment* The aitiolee maab each be read as a whole, and in fairneas 1 think that all 
these should be read together, 60 reading them, I chink that there oan be little doabt 
that they are per ae libeiloust in whloh oase nothing bat a plea of jaatidoation and a 
£498^ satLsfaotory evidence of their bratn would av.Ail the defendants They distiQot* 
ly charge the police with miaoondaot of che very gravest description, atnoanting in 
several respeobs to a criminal oS^^noe, and asaame that the charges thus made are 
true. £'or inatanoe the police are said to have onieced into a conspiracy (whether 
among themselves or with other persons is not quite clear), bo hang an innooent 
man and screen the guilty. The conspiracy ia ohacaoteriaed as ^‘Diabolical," 
‘‘scandalous," and^clumsy," a "dastardly scheme". It is insinuated that they have 
taken bribes, that they have subpoenaed witnesses, and that to attain their object they 
would not atiok at perjury, foe that 1 taka to be meant by the expression "hard 
swearing." They are lutther charged with having starved and tortured the accused 
in order to extract a oooieasion or confodsions from him This la all stated as fact. 
Bow can it then be said to be fair oomment? There are numerous oases, which show 
that the person who takes upon himself to oritioiae, be he a journalist, or a private 
citizen, must not impute base or sordid motives, and still leas criminality to otbecs : 
see R V. St 4 ilft;an(l) R. v. Tanfteld (2), Campbell v. Spjtttewcodei^). No doubt inferen¬ 
ces of fact are permissible, and the statement of one faot may be a lair oommeut on 
another fact, but the inference must be a reasonable one and in such a ease as this it 
would have, i think, to be the only one possible, iilven then it is doubtful whether it 
could be regarded as a good excuse lor a libellous statement. The inferences, however, 
which were drawn in this case against ibe police were by no means the necessary or 
only ones. That which is drawn from the verdict, namely that the jury aooepted the 
suggestion of the conspiracy is, as I have intimated above, wholly unjustifiable for the 
verdict could only mean what it said, that Gitish was not guilty, and nothing more. The 
case of Cooper v. Isawaon (4) afiocda a good instance of suoh an inferenoe being regarded 
as libellous. The truth is that in suoh a case the comment ceases to be a oomment 
and becomes a statement of faot. for which the defendant must be held responsible. 1 
have been unable to find any case (nor has any been cited at the Ear) where an im¬ 
putation of a oriminal offence has been held justifiable as ooxning under the head of 
lair comment. The unfairness of the thing is obvious. The article in the **StQte$7ti<in ' 
(Exhibit "K") professes to call for an enquiry into the conduct of the Police. The 
defendants in their written statement (para. 8 ) maintain that the object and gist of 
the said articles were to impress upon the l.ooal Qoveinment that the oiroumstanees 
brought out at the said trial necessitated an impartial and searching enquiry into 
all the incidents of the proceedings in the said murder ease- The actioles however 
assume as proved against the police the very iaots whioh suoh an enquiry would have 
helped to elucidate; in the other words they pronounce judgments before the trial. 1 
do not wish to be understood as expressing any approval of the oonduot of the Police 
in the murder case. It is unneoBSsary lor nae to express an opinion one way or the 
other. It may be that their oonduot was open to oriticism, and that an enquiry into it 
was essential in the interest of justice, l^ut l find nothing on the record of the murder 
case, as f have it before me (the same record presumably as was before the writers of 
these articles) wbish could possibly justify the imputation of criminality oast upon the 
Police by the ^4993 articles, criminality stated as a fact, before any enquiry was or 
flould be held it may be oonvenient here to state that in coneidering the question of 
fair Comment L have assumed that the reprint of counsel's notes of the Session trial is 
a substantially accurate report of what took place, it is no doubt defective in some 
particolars, e. p.,the learned Judge's charge to the jury, whioh took two hours, is 
comprised in little more than 6 pages of print, it is however the best that is now 
available. My conclusion on the 3rd issue is that the articles are in themselves 
defamatory, and that they cannot be excused as fait or honest comments on the 
proceedings of the Bova Bazar murder oase. The question whether the articles 
apply to the plaintifi presents rather moi-e difficulty. "Ihe defamatory words" (says 
Mr. Odgers at p. 141 of his work on Libel and Slander)" muat refer to some as¬ 
certained or ascertainable person and that person must be the plaintifi" ..... 
** V/here the words reflect on each and every member of a certain number or 
class, each or all can sue." Here the articles are no doubt impersonal. No 
individual is named. Throughout, the expression " the Police," is used, and four 
times it is " the Calcutta Police " The leading ease on, this point is Le Fanu 
V. Malcohnieen (1). There the Lord Ghanoelloc expressed bis opinion as fol¬ 
lows 11 a party can publish a libel so framed as to desoribe individuals, though 
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not naming them and speoifioally describing them by any eipteas form of words, 
but still so describing them that it is known who they are, as the jurors 
have found it to be here, and if those, who must be aaqaainted with the 
oiroumatanoes connected with the party described, may also come to the same 
conclusion, and may have no doubt that the writer of the libel intended to mean, 
those individuals, it would be opening a very wide door to defamation, if parties, 
f ufieting all the inconvenience of being libelled, were not permitted to have that pro- 
leotion, which the law affords. H they ate so described that they are known to all 
their neighbours as being the parties alluded to ; and if they are able to prove to the 
satisfaction of a jury that the patty writing the libel did intend to allude to them, it 
would be unfortunate to find the law in such a state, which would prevent the party 
being protected against such libels/' And in the same case Lord Campbell O. J. said 
“ The first objeotion is that this libel applies to a class o! persons and that therefore 
an individual cannot apply it ^o himself. Now I am of opinion that that is 
to all reason and is not supported by any authority. It may well happen that the 
singular numbsr is used; and where a class is described it may very well be that tne 
slander refers to a particular individual That is a matter, of which evidence is to be 
laid before the jury and the jurors are to determine whether, when a class is 
to, the individual, who complains that the slander applied to him is, in point oi 
fact, justified in making auoh complaint/’ The question is eminently one for a jury, 
but it falls to me sitting here both as Judge and jury to decide it. ^Now reading 
the articles carefully it requires no extraneous evidence to see that 
must refer to the polica engaKod in the investigation of the murder case. 16 woma 
be unreasonable to t ike the writers’ remarks as reflecting on the conduct of mem¬ 
bers of the Force, who had no conneotion whatever the rnatter 

down very considerably the class at which the libels are aimed. I* 

[500] that the writers were unaware, which individuals formed that class. It has 
however been clearly proved the six Officers, who now appear as plaintiffs. Superinten¬ 
dent Aldridge. Superintendent Ellis, Bai Bahadur B N. Chaterjee and 
Yusubviddin, Nripendro Nath Gbosh and Hemohandra Lahiri were the 
who were directly connected with and took part in the investigation. Tbe Commis¬ 
sioner himfelf took some part. He was present at the dragging of the tank on aoth 
May 1906 and it was he, who ordered Sovendra's release. Below the Officers namea 
there were also Jemadars and Constables engaged, but the eix were the only offlosM 
between the ranks of Superintendent and Inspectors, who took part m the investigation. 
Suparinlendent Boweni who has been called as a witnofs, was only ptesent at tne 
trial at the Session. I shall deal wiih the other five plaintifla m deciding their ^its. 
At present I am only concerned with Inspector H 0. Lahiri. Ho has 
right to oomplam ol the UbeU than any of the others, for be was oonoetned in the oase 
from first to last and was, under the order of his superiors, in charge 
cation throughout. The muider took place within the jurisdiction of bis thana, tne 

Ibampakat thaua. He was first called in. and took the earlier steps^ ^flerla^in^tbe 
a witness at the trial, and his name tberelore oame before the f “AT 

ease. He is mentioned too by name in one of these very a.tioles, 
in a libellons portion. Mr.Bowen stated that be read these 

to the plaintiff and the other officers. Hem Senkar Senemployed in the Bengal Beoret^ 

rfat and ^friend of the plaintiff says that he too read the articles and understood that 

n^aiLff was referre^^^^ It is difficult to understand how anyone knowing the 

plainUff and knowing that he was eo much engaged m the case could do “ 

consider the artioles to convoy a reflection on h.a for you^ 

TTamnd). AbottO J., in summing up to the jury said The question lot your 

consideration is whether you think the libel designates the 

ao tn let those who knew him, understand that he was the person meant. It iB not 

oecessirj that Jl tb« should urrderstaud the libel; it is Buffiorent. H those 

■who know the plaintiff, can make out that ha is the person meant 

The questiou my best oonsidetetion, I have oome to the oonoluston that the plaiotiB 
is sufficiently indicated and that he is entitled to recover. 

Belote oonaideting the question of damages there are one or two things, which I 
must mection, io show iLt they have not been forgotten, though m my opimon 
JSefh^veno ieal bearing on the ease. The first is the document, 
throughout called “ the explanation though it in truth the 

Suneriutondents Aldridge and EUia in oomplianoe wnh the orders of Government. It w 

da?ed 24th July 1905 subsequent to the publication of the artioles 

of. Though it was signe d by the two Superintendents above named and though Baperm - 

(1> (1826) 2 0. & P. 307. 
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tendeiit Aldridge wa 3 mainly tfiaponaible for tlie wording and moat; of tlio opinions 
expressed, all six offioets have aooepted teaponsibility for the dooaments, for it was 
prepared after all had mot in oonsalfeation. It may be that the dooumenb 
is not entirely ingenuous and that it contains imputations on others, whioh had far 
£5013 better have been omitted. Still itoannot in my opinion aSeot the questions, 
whioh I have to decide i.e . whether the articles oomolained of are libellous and whe¬ 
ther tbe> refer to the plaintiQ. It oould only be relevant with reforenoe to the 
quantum of damages to be awarded Another dooument whioh was referred to and 
relied on by defendant’s Oounael was the letter of defendants’ attorneys dated 6th 
Deoembet 1905. It contained an o3er by the Editor of the Indian Daily News that, 
if these 6 plaintiffs oould sstisfy him that on fair explanation by the Police Officials 
concerned and the enquiry by the Loeal Oovernment, the Oovernment was satisfied 
that the charges made were wholly untrue, ha would moat gladly place before his 
readers all facta vindioating the conduct of the Police Offioets concerned in the 
cage and exonerating them from all roaponsibility and blame for the lamentable 
failure of jastice. I intimated at the hearing and now repeat ^ that the plaintiffs 
(I speak of all six) were in no way bound to accept such conditional offer It left 
them still sabjeot to the arbitrament of the Editor of the Indian Daily t>few8. It 
was in no sense an apology for or retractation of the statements contained in the 
articles, and it was impossible to 8<jy wh^t might be the result to the plaintiffs of 
accepting the off?t. The oiroumstanoe that transpired that the Xjocal Government 
had exonerated these Police officers has I think no beating on this case. The 
defendants have not sought to justify, and. as I siid before, the Police arc not on 
their trial before me, though the line ol the defence has tended rather in that 
direction. Nor am I oonoscncd with the motives, whioh have led the Local Govern¬ 
ment to undertake the responsibility for the costs in this case. Whan it appeared 
that the question of costs had been the subject of oortespondenoa between the 
Local Government and these officers, I thought it advisable that the exact arrange* 
ment should be disclosed. It cannot however affect my decision in the slightest 
degree. The only persons responsible to the Court in the matter of costs are the par¬ 
ties to the suit. Coming then to the question of dam iges it is not easy to say what 
amount should be awarded to the plainUff. On tbo ooo hand the libel is a serious one 
and should not be lightly passed over. On the other hand the plaintiff has not on his 
own showing suffered any material injury. It is not of course neofesaaty to prove 
special damage, but in'making an award tbe oitoam^tanoes of ihe plaintiff and the effect 
ol tbe libel upon him may 1 think be fairly taken into consideration. The amount to 
be awarded in this case is really immatscial. The plaintiffs in this and the cognate 
suits have come forward as Superinteodent Aldridge said, not po much for the money 
as to vindicate their characters. In ihis the plaintiff succeeded and 1 think that the 
requirements ol the case will be satisfied, if I award him Rs. Pot that amount 

there will be a deocoo. The plaintiff must have his costs of suit." 

From this judgment tbe defendant appealed, 

Mr. Morison {Mr. Pugh with him), for the appellant. My submission 
Is that bho arbiolos form a fair comment on a matter of public Interest; 
tbe statements are oommonts and are justified on the facts. Though 
some of the sbaboments are esoeedingly strong, I have strong facts 
to support my comments [Harington J. [602] Then would you not 
put yourself in preoi'=-oly the same position as the defendant in the case of 
Davia v. Shepatone U)]. Our position is entirely different. In Davis v, 
Shepstone (i) tbe editor printed some information ha received. Here, we 
have commented on disclosures made in Court in the course of a trial. 
Tbe facts were such that a fair and honest man would have made those 
comments ; Merrivale v. Caraon (2). As to justification for the comment, 
sea Campbell v. Spottiswoode (3). If a newspApor, by way of fair honest 
comment makes an imputation against a man, it is nob a libel, if there 
existed a solid foundation for the impubation. Wason v. Trailer (4). In 
the case of Taylor v. Qawkins (5) the question of malioe was never raised; 
see also Senwood v. Sarriaon (6)* which lays down the rule that, where a 
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privilege is established, the probeobion is oomplebe, unless the plambiff 
proves malioe. [Haringbon J. Do you say you have greater rights than 
aay of the other of the king's subjeots?] No, bub as a matter ot faob an 
arbiole in a newspaper is more privileged than a libel privately published. 
A fair and proper comment on the evidenoe shown in a public trial is no 
libel. South Betton Goal Gompany Limited v. North-Eastern News 
Association Limited (1). 

The Courb will have to deoide whether the oommenb is fair or not, for 
if there is any malioe it is unfair. Here there was no malioe, therefore 
no libel: Hentuood v. Harrison (9). 

[Fletoher J. To oall a man a swindler is per se libellous.] 

To oall a man a swindler might be prima facie libellous. The broad 
prinoiple is thie. Is bhere any foundation for the arbiole, if so, was it for 
the publio inberest ? 1 submit 1 am entitled to make a statement, if I have 
a foundation for stating it; this has been laid down in Mo Quire v. Western 
Morning News Company Limited (3). I have the right to oomment on 
public facts, if I have foundation for doing it. [Fletcher J. What 
duty have you to publish ?] An editor fails in his duty to the publio, 
if he hushes up a matter, which be should have brought to their 
notice. lu the case of Woodgate v. Bidout (4) a distinction 
[803] is drawn between a publio writer and an ordinary writer. (Odgers 
on Dibel (4th Hdn. pp. 207, 208 referred to on the question of fair 
comment). 

Mr, Pugh (also for the appellant). This action should have been 
dismissed for this reason. Originally this was a suit by a number of 
police officers suing on a joint tort, objection was taken that they were 
separate torts and therefore they could not join separate torts in one 
action. This objection sucoeeded, bub the Court allowed one of the 
plaintiffs to proceed alone in the suit. This became a different action and 
should have been dismissed. The plaintiff (Lahiri) should not have been 
allowed to sue alone for a particular sum, when the suit in the first 
instance was a joint one, for a joint sum as damages. Smurthwaite v. 
Hannay (5). 

The question of limitation arises, as to whether the suit was barred 
when they were allowed to sue separately. Imperial Japanese Government 
V. P. & O. Co. (6). 

My submission is that this is a now_suit and is barred by limitation, 
for as soon as the Court allowed one plaintiff bojoonbinue alone it became 
a different suit and could not proceed. This suit should have been dis¬ 
missed and a fresh suit filed. Section 31 of the Code provides for correct¬ 
ing of errors and wrong parties, bub does not enable the plaintiffs to join, 
where there are distinct causes of action. 

Mr, Qarth {Mr, Sin?ia, Mr, Chakravari Mr. B. C, Hitter with 
him), for the respondent. Some of the statements in the article are 
statements of fact and not merely comments and are also libellous. Deci¬ 
sions on fair oommenb shew, that, if you state any fact, it should be true. 
Here there are social statements and a suppression of material facts, 
which, I submit, show that the article was not a fair oommenb. The 
lower Court is right in saying that this is a statement in faob, of a conspi¬ 
racy. The point on amendment for misjoinder of parties is oonoluded by 


(1) [1894) 1 Q, B. 183, 148. (4) (1885) 4 P. & F. a02, 216- 

(2) (18i2) L. R. 7 G. P. 606, 628. (5) [1894J A. 0. 494. 498. 

(8; [1903' 2 K. B 100, ill. (6) [1896] A. 0 644. 
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anfehorifey ; Varajlal BhaUhanker ▼. Betmdat Harikrishna (1). If several 
parhies sue on a torli and ib is found thab bbey oannob sue iolnbly, 
bbe Courb oan allow the parbies bo eleob, whiob one of bbem [504] 
shall proceed on bbe plainb already bled, and may amend bbe plainb 
accordingly by sbt iking onb bbe names of bbeobber parbies : Jjingdtnfnal v. 
Chinna Venkatammal (2), Bamari'Uja v. Devanayaka (3). These are all 
my submissions. 

Afr. Afortson, in reply. 

Ctir, adv» tmlf. 
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MaoIjEAK G. J. This is a suib for libel. The plainbiff is an inspeebor 
in bbe Caleubta Police : bbe defendants are respectively the editor and 
proprietor of a Newspaper called bbe " Indian Daily News.'* 

The plainbiff complains of two articles, which appeared in bbe issues 
of said bbe newspaper on bbe 17bb and 19bb July 1905. and of another 
arblcle, which appeared in such newspaper on bbe 19bh July, being a re* 
produobion of one which bad previously appeared in a newspaper called 
** The Statesman". These arbiols oonsbibube the alleged libels. 

Tbe plainbiff charges that bbe defendants by such publications defam¬ 
ed him falsely and maliciously : in particular that tbe defendants falsely 
and maliciously accused fahe plaintiff and other Police officers of having 
conspired to charge an innocent man with murder, they knew him to 
be innocent, of having manufactured false evidence, of extorting confes¬ 
sions by tot tote, and of having accepted bribes to effect the above objects. 

Tbe defendants deny that bbe articles referred to tbe plaintiff, that 
they are not defamatory, and bbat bbey do nob bear tbe meaning attribut¬ 
ed to them, and then bbey plead, in subabanoe, that bbe publication was 
for the public benebb, and that the articles oonsbibutad fair and honest 
comment over matters of grave public interest, and that tbe object of the 
articles was to impress npon tbe Liooal Govenment tbe necessity of an 
impartial and searching enquiry into tbe matber. They deny malice and 
there is no plea of justiboabion. They also set up bbe Statute of Limita¬ 
tions. 

[808] Tbe case was tried ab considerable length before Mr. Justice 
Obibfey, who found for the plainbiff, with Rs. 250 damages and oosbs. The 
defendants have appealed. 

Tbe oiroumsbances, under which bbe impugned articles came bo be 
written, are these :— 

One Girisb Goalah stood indicted ab the High Courb Sessions for the 
murder of one Ganga, and abetment of such murder. Tbe trial lasted 
for four days, when be was unanimously aoquibbed by a mixed Jury, af¬ 
ter a deliberation of only four minutes. 

The trial excited great publio inbarest. and tbe conduct of the Police 
in the case elicited from practically tbe whole Press of Calcutta and else¬ 
where, criticisms couched in language of considerable severity. Tbe 
Hngliebman," " The Pioneer," " The Statesman," and " The Bengalee," 
newspapers circulating in Calcutta, published articles in language of deci¬ 
dedly atroDg description, relating to tbe disclosures on tbe trial. The 
proceedings in tbe trial have been placed before us, and it is clear from 
those proceedings that strong grounds existed for suspectin'- bbat tbe pro¬ 
secution witnesses, or anyway soma of them, bad been tutored, and that 
the oonduob of tbe Police was open to very grave criticism. 


(1) (1901) I. L. B. as Bom. 259,^366. 
(3) (1863) 1. 6 Mad. 239. 
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Counsel for the defence did not hesitate to charge the Police with a 
conspiracy against the accused to secure his conviction in order to enable 
the person really guilty to escape. In his charge to the Jury the learned 
Judge told the Jury it was for him to consider whether the whole story 
was concocted or not, in order to extricate the Kumar, (a young man 
against whom it was imputed that be himself had committed the murder) 
and whether there was such a plot or not as has been suggested for the 
defence. The Jury, after only four minutes’deliberations brought in a 
verdict of nob guilty. It was in these ciroumstanoes that the impugned 
articles came to be written. In my opinion, such ciroumstanoes would 
justify the use of language of considerable severity, if it was by way of 
comment, fair and bond fide comment, and with a reasonable regard to 
the requirements of truth and of justice. 

And it is clear that the Governmaub of Bengal ware at once 
solicitous about the methods of the Police in the case, for in their 
[506] latter of the 20tih July 1905, to the Commissioner of Police of 
Calcutta, that Government, within only three days after the publication 
of the first article complained of, referring to the case as reported in the 
daily Press, wrote :— 

'* It appears that the acquittal of the accused and the facts elicited 
at the trial tend to throw discredit and suspicion on the action and 
methods of the Police in the matter,’* and asked for a full report and 
expression of the Commissioner’s opinion on the case. 

The law applicable to a case of this class is clear: the difficulty arises 
In the application of the law to individual oases. I will state concisely 
what I understand the law to be. 

The administration of jusbioa is a matter for fair and bond fide dis¬ 
cussion, and, to quote the language of Dord Chief Justice Cookburn when 
charging the Jury in Woodgate v. Bidout (l), “ That the administration 
of justice should be made a subject for the exercise of public discussion is 
a matter of the most essential importance." 

But writers in public papers must be careful as to the language they 
use. The same learned Judge in R. v. Tanfield (2) is reported to have 
charged the jury as follows 

** Writers in public papers are of great utility, and do great benetiifi 
to the public interest bv watching the proceedings of Courts of Justice, and 
fairly commentiiag on them, if there is anything that calls for observation; 
but they should be careful, in discharging that fuDobion, that they 
wantonly assail the oharaober of others, or impute oriminality to them, 
and if they do so, and do not bring to the performance of the duty they 
discharge that due regard for the interests of others which the assumption 
of so important a oansorsbtp necessarily requires, they must take the 

consequences." t. t u t 

In oases of this class it is absolutely essential to dmerentiabe between 

fair and bona fide comment and allegations of fact. This is clearly 
pointed out. if at the presaut day auhhonby were needed, by Lord Hers- 
shellin DaviBV, Shepstone (3). That very [907] distinguished Judge 
says, in delivering the advice of the Judicial Committee:— 

** There is no doubt that the public acts of a public man may law¬ 
fully be made the subject of fair comment or criticism, not only by the 
press, bub by all members of the public. But the distinction cannot be 


(X) (1866) 4 f’. & F. 202. 
(2) 42 J. P. 424. 


(8) (1886) 11 A. 0. 187, 190. 
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too ole&rly borne in mind between comment or criticism end allegations of 
fact, sTXoh as that disgraceful acts have been committed, or discreditable 
language used. It is one thing to comment upon or criticise, even with 
severity, the acknowledged or proved acts of a public man, and quite 
another to assert that he has been guilty of particular acts of misconduct " 

Before then we proceed to discuss the question of comment, fair or 
otherwise, we must ascertain whether the language complained of is an 
allegation of fact, or mere oomraenb. If the former, we must be satisfied 
either of its truth, or that it is privileged. 

We must, of course, look at each article as a whole, and in the articles 
now under discussion there is doubtless much that is comment; but I do 
not think, attaching to ordinary English words their ordinary English 
signification, there is any difficulty in distinguishing between that, which 
is allegation of fact, and that, which is comment. Take the following 
passage ;— 

“ Girish, however, starred and tortured as be was, proved stubborn.** 
This ifi a statement that Girish was starved and tortured : it is not a 
comment on the evidence givon at the trial, or the expression of an in¬ 
ference fairly deduoible, from that evidence. Tbon : 

“ He refused to put his neck into the noose which the Police and 
those behind them had so neatly tied for his accommodation.** 

This is a statement of fact: and it is impossible not to understand 
what is intended, and what is the imputation conveyed. But stronger 
allegations are to be found in the article of the 19th July : 

** The true story of this clumsy polioe conspiracy ** is an allegation of 
fact that there was a *' clumsy Polioe conspiracy.” And again :— 

** The Polioe overreached themselves badly, but it is only due to the 
fine defence of the prisoner’s counsel, that this dastardly scheme 

to hang an innocent man did not succeed** This is tantamount to saying 
that there was a dastardly scheme to hang an innocent man : it is im¬ 
possible to regard that as comment, and, even if it bad been, as fair 
comment. It is a charge of a heinous criminal offence: there is no plea of 
justification, and the defendants have not pleaded that these allegations 
are true. 

Then can it be said that the statements complained of are privileged? 

In support of this claim of privilege much reliance has been placed 
upon some observations of Chief Justice Oookburn, when charging the 
Jury in 'B.unttr v. Sharpe (1). 

*' The occasion is a privileged one, and if the privilege is ezoeroised 
honestly, faithfully, and with reasonable regard to what truth and justice 
require, then, though be may exceed the limits of what he can legally 
prove to be the truth, he is protected from liability. It is not, therefore, 
neoeessary that the justification should appear to you to be made out, if 
you think, that the deEendant, or the writer, was in the reasonable and 
honest exercise of his vocation as a public writer, even although he was 
not fully warranted in drawing the inferences ho did as to the conduct of 
the plaintiff, and though it may be that ho was not entirely justified by 
the absolute truth.” 

I have very carefully considered whether these observations can pro¬ 
perty apply to a case like the present. 

There are no doubt a few oases in the books, in which that which has 
been called '* licentious comment,” has been allowed. They are, however, 

UT(1866) 4 p 7^F, ySB, li92, 9yt, 1C06. 
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190ft of a very different obaraoter from the present, and no authority ba^ been 

JAN. 9. oital, nor do T think any authority nan be oited. to show, that, when a 

grave criminal offence i<? allayed ae a fact, anything short of proof of its 
APPBAti fcrnth oan avail the defendants in a libel action. In the same case of 

OBfaiNAti Hiintflf V. Sharps (ll counsel for the plaintiff olaimed a verdict on the 

Oivitl. ground that the libel imputed to the plaintiff that he was guilty of a 

■ orim'n'*! ohargOi when Go^kburn 0. T. is renorted to have said *— 

SB m ** If that were so, of course* the plaintiff would be entitled to a verdiot, 

C. W, B..4B0. no evidence in support of it” (l). 

[S09] And the learned Judae amplified this view in his charge to the 
jury at page 995 of the report, {2). 

I can find nothing in any reported case, which even qualifies this 
view nor was there any privilege on the occasion to justify this allega- 

' tlon as a fact of a most grave criminal offence, 

I have cited somewhat f-eely from the charges of Chief Justice Oook- 
burn, because there are few Judges, who have had such a wide and varied 
erperienoe In oases of this class, and because I can find no Judicial utter¬ 
ances more favourable to the defendants. 

Another point is as to whether or not the articles apply to the 
plaintiff. The law on this point is laid down in Zrfl Panu v. Malcomson 
(31 and, as regards the avileuoe. I do not think there can be any reasona¬ 
ble dnuHt that the articles ware intendel to apply to him. 

There is only one other point. It is contended for the appellant 
that the suit is barred by limitation. But the suit, with five other officers 
of the Calcutta Police as oo-p1alntiffs. was instituted on the 36hh January 
1906 well within time. The names of "those other five officers were 
strnok out on the ^-ind April 1907. on the around of misjoinder of parties 
and of causes of action, but the present plaintiff continued solo plamt'tN 
that is sole plaintiff in a suit oommenoed within time. I do not think 
the suit is barred. S/indes v Wtldsmith {4\ is in point. 

■W« have been incited to say whether or not the Police were guilty 
of the conspiracy charged t there is no plea of jurisdiction and we cannot 
eo into this. We are not trying the murder case over again : we are not 
trviug the police : we cannot, nor do wa. express any opinion tipon their 
conduct, in relation to the murder case. We can only try the issue of libel 


°°I^am unable to appreciate why. when there wai no pie* of justifica¬ 
tion either party was allowed, in the Court of first in^anoe, to go mfco 
the ev flenoa they dia. wbioh had the effect of eubtaotmlly lenRthen.ng, 
and rnereaMoS the oo.te of, the prooeedinge With 

yory email portion oonneotin? the libel with the present plaintiff, that 

ftTriilflTtce has not he<*n read to us, *. t -o t 

rsim A good deal has been said abont the Government of Bengal 

Ptiaranteoing the plaintiff’s oo=ts. Wa cannot go Into this qneetion, 

T feel constrained to say that, if the Government possesses this 

pn^er of Unlimited indemnification, it is one which, ought to 

^ith the greatest care and discrimination for otherwise it might develop 

into a wAftpon of oppression. .... . 

And I cannot part with the case without expressing my strong 

disapproval of the attack made by Superintendent Aldridge In his explana- 

tiou. on the Counsel for the defenoe in the murder trial. 


(1) {1^661 4 F. & P. 993, 995.51006. 
(3) (1866) i P. & P. 906. 


(8) (1S4S) : H.ti. O. 637. 
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The appeal fails and musb be dismissed wibh oosbs. 

Harington J. Id bhis oa^e bhe defendants appeal from a jadgmenb 
in favour of the plaintiS in an aobion for libel published in bbe deCeoiianii’B 
newspaper. 

No question arises as to publioation : the defendants do not justify; 
but plead that the actioles oompUmed of are fair ooGamenti on a macter 
of publio interest and that they dj not refer bo the plaintid. 

The matter of publio interest, to whioh the artioles relatedi was what 
is known as the Sovabazar murder case, a oase in whiob one Joggaswar 
Ahir, altai Girisb, was mdioted at Sessions for the murder of one Gangai 
and was acquitted by tbe Jury. 

Ganga was last seen alive on May 24bb, 1905 on May 28tb a dead 
body in an advanced stage of decomposition was discovered in a bath-room 
in a garden attached to the bouse of the Sova-Bazar Baj family, where 
Ganga bad at one time been employed. Death had been caused by injuries 
inflated with a cutting instrument. 
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On the morning of May bObb, a tank near the bath-room was under 
the gnperinteodenoa of the Police dragged by some flsbermen in the 
presence of Girish and others and soma clothing and a knife were dia- 
covered. After the discovery of these articles Girish made a statement 
in consequence of whioh he was sent to the Magistrate, to whom ha 
stated that Ganga bad been murdered in the bath-room by Sbovendra 
Bahadur.—that he Coil] bad seen the murder committed — and that 
Sbovendra bad threatened to kill him, if he mentionei what he had seen. 
On this statement Sbovendra was arrested. 

After his arrest it was observed that Girish had a out on his hand, 
which be 6rst said was due bo the breaking of a sodawatter bottle. But 
he afterwards stated that he was bolding Ganga, when Sbovendra stabbed 
him. In consequence Girish was arrested and Sbovendra released on 

bail. 

Some property alleged to have belonged to Ganga was found at the 
house of Girish’s mistress after his arrest: on June 3rd he was again 
taken before the Magistrate, where he made a statement to the effect that 
Sbovendra murdered Ganga. because of an intrigue, which Ganga was 
carrying on and that he had caught bold of Ganga to prevent Sbovendra 
striking him, and so had received the wounds on his hand. 

Girish was placed on his trial on July 13th ; tbe oase concluded on 
the 15tb. when he was acquitted. 

The articles complained of as libels appeared in the Indian Daily 
News of July 17th and July 19tih 1905. the latter issue re.prmting and 
adopting an article, whiob had appeared in Ths Statesman of the 18tb 
July on the same subject. 

Tbe articles contained a very vehement attack on the police engaged 
in the oase. on the ground that they had entered into a conspiracy with 
other persons to get an innooeot man ooovioted and executed for the pur¬ 
pose of screening the real murderer from justice. 

The question is was the Judge in the Court of First Instianae right in 
holding that the artiolds publisued by tue defendant we?^e not protected 
Under the right, which all toe King’s suojeabs enjoy, of making fair com¬ 
ments on matters of public mtereso ? 

Tne articles in question are three in number : they cover nearly 250 
lines of printed matter. 
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The firsb oonbains a stabemeDb bbab the Jmdgo in his summing np indi- 
oabed bhab he did nob believe bhab bhe whole fabric of bhe proseoubion's 
evidence was a diabolical plob bo bang an innocenb man, bub bhab bhe Jury 
held other views and by their verdiob said bhab it did nob sbrain bbeir ore- ' 
duliby bo believe bbab this case was a particularly diaboUoal conspiracy. 

[312] The writer goes on bo sfaabe bhab after Kumar Sbovendra 
Krishna Dab was arrested, arb teles alleged bo be bhe property of the 
murdered man were found in bhe possession or ousbody of Girish, and then 
quotes bhe speech of bhe learned counsel for the defence, who suggested 
bhab the Police in oonjunobion with bhe defendants of bhe Kumar's family 
gob some sorb of evidence against bhe accused. Then follows an allegabion 
bhab Girish was starved and torbured bo make him confess and bhab there 
bad been monetary faransaobions between bhe police and other persons with 
regard bo the case. 

The second article, after calling atbention bo bhe reprinb from The 
Statesmant contains the following passage:—"The true story of this 
clumsy police conspiracy is thab the Police bhoughb bhab bha unforbunabe 
Joggeswar Ahir would be undefended, and bhab this mass of farumpery. 
evidenoe might throw dust in fabe eyes of bhe Judge and Jury, when backed 
by bhe bard swearing of bhe detective officers and policemen. The police 
overreached themselves badly, bub it is only duo bo bhe fine defence of bhe 
prisoners* Counsel bhab this dastardly schema bo hang an innocent man 
did nob succeed." The writer then attacks a witness, in whose presence 
some of the inoriminabing arfaioles are eaid bo have been found, and suggests 
bhab, though the man was bhe son of a prostitute living In a brothel, bhe 
police pub him forward as a respectable zemindar. 

The third article, which originally appeared in the Statesman deals 
with bhe case more fully. The writer discusses bhe evidenoe and the 
characters of the witnesses, draws the infarenoa that Girish had been 
tortured by the police, and alleges bhab bhe trial has revealed bhe outlines 
of a scandalous conspiracy on the part of bho police. 

The a'fbiole concludes with a demand thab bhe guilty person or persons 
should be brought to justice and thab a fearless and unsparing investiga¬ 
tion should be made into every aspect, every stage, every fact of the case 

oonneoted with bhe conduct of bhe police. 

The latter article, though bhe longest, requires less notice than bhe 
obher bwo. Ib is more judicial in its tone and, if it be held thab the two 
former articles fall within the limits of the [513] license accorded to 
those who comment on matters of public interest, it cannot be said bhab 
bhe latter article is not entitled to the same probeotion. 

There can be no question, bub bhe trial was a matter of considerable 
publlo inberesb, and thab bhe defendants were nob only entitled bo publish 
in their newspaper a fair and accurate report of bhe case, bub were also 
entitled to discuss fully and openly bhe proceedings and bo publish ^oh 
criticism and comment, as bhe case merited, provided only they kept 
within bhe limits of fair comment. 

The question whether bha writing complained of is a libel, or a fair 
comment on a mabbor of public interest is a question of fact, which in 
England is determined by a Jury subject to the direction of bhe Judge as 
bo what in law constitutes a libel. 

In this country the Judge dealing with both bhe law and bhe facts 
would, firstt have to determine whether bhe matters, complained of were 
defamatory of the plaintiff, or not; secondly, if defamatory of the plain- 
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tiff, \?helh9r they wore oommenbs or asserbions of faob. If ho oame bo the 
oonolusion bbab, though defamatory of the plaintiff, they were aommenbs 
on a matter of public interest, he would then be called upon bo determine 
whether they were fair comments, made bona fide and without malice. 

A Judge in this country exercising the funobions oC a Jury would be 
bound to direct his mind to those considerations to which, had he been 
summing up to a Jury, he would have bean bound to direct their minds. 

He would have been bound to tell the Jury that, if the writing imputed, 38 C- 495=12 
that the plaintiff had been guilty of misoonduob or dishonesty or inoompe- ****®3* 

tenoe in respect of his employment as a police inspector, that such an 
imputation was defamatory. That, if the writing contained an imputa¬ 
tion that the plaintiff had committed the criminal offence of conspiring 
with other persons to place before the Court false evidence in order to 
obtain the conviobion of an innocent man, that such an imputation was 
defamatory. 

Here, there can be no sorb of question that the imputations made are 
defamatory to the highest degree and constitute a very serious libel on the 
plaintiff (assuming they apply to him), unless they can be excused on the 
ground that they are fair comment. 

£514] On this point the Judge exercising the functions of a Jury 
would be bound to read each of the articles complained of, and see whether 
they were only comments or whether there was to be found in them any 
allegation of fact defamatory of the plaintiff, as distinguished from defa¬ 
matory comments on the plaintiff's acts. There is, as is pointed out by 
Wilde B., in Popham v. Pickburn (1), a strong’disbinotion between alleg¬ 
ing incorrectly that a man has committed a disgraceful act, and comment¬ 
ing on some act of bis truly stated. 

Now, omitting the asserbions of fact which are to be found in the 6rst 
and third articles, it is impossible to read the second article complained of 
without seeing that it is in no sense a comment on any of the evidence 
given, but that it asserts as a fact that a very grave crime has been com¬ 
mitted by the police. 

It states that there was a scheme on the part of the police bo hang 
an innocent man : that the police entered into this scheme, because they 
thought the innocent man Joggessur Abir, otherwise Girlsb, would be 
undefended, that believing that he would be undefended, they thought 
they could mislead the Judge and Jury and so conspired to commit perjury 
and bo produce false evidence to the end that they might procure the con¬ 
viction and execution of an innocent man. 

This is not a comment on any proved or admitted act. It is a state¬ 
ment that the police have committed a crime of great heinousness, and 
of peculiar atrocity—a crime, which if proved against any members of the 
police force, would deservedly call down upon them the most severe 
punishment. 

It must be taken that this allegation, that this conspiracy has been 
entered into, is untrue, because the defendants have not asserted in their 
pleading that it is true—the presumption of law therefore, that the libel 
is false, arises. 

In my opinion, although a writer may be excused even if in the 
course of a fair and temperate comment he do go a little beyond what he 
can strictly prove, yet if he take upon himself to publish as a fact to the 
world at large that the prosecutors or witnesses in a criminal trial have 


(1) (1869) 7 H. A N. 891. 
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conspired to procure by false [518J evidenoe the wrongful conviction ol a 
man they know to be innocent, he will be answerable in damages for 
libel, unless he place on the record a plea of justification, and give evi¬ 
dence to establish that the defamatory statement is true in substance and 
in fact. 

In the present case, the defendants have net taken that course, but 
the line of cross-examination pursued with the plaintifi’s witnesses appears 
to be aimed at showing that there was in fact a conspiracy as alleged by 
the defendant. The taobios of insinuating the truth of the libel without 
putting a plea of justification on the record, which would have enablad the 
plaintifi to combat the truth of the libel, have always been oonaidered 
under Knglish law as a serious aggravation of the damages. 

The learned Judge in dealing with the case has found as a fact that 
the artioles in Question go beyond the limits of fair comment. This 
is the conclusion he has oome to on the facts in the exeroise of his func¬ 
tions as a Judge of fact. « a, o 

Has the appellant shewn any ground for interfering with his findingr* 

It may be said it is going too far to say that, if an article Is per se 
libellous, nobbing but a finding in favour of the defendant on a plea of 
justification will avail as an answer to the action. 3ut, if that passage in 
the judgment is read with what follows, it becomes clear that the learned 
Judge ie dealing with the particular libels before him and nob laying down 
a general proposition of universal application, for he goes on to point out 
that the articles state as a fact that the police have committed a criminal 
offence, and, having found that this is the effect of the aroioles, he holds 
that the allegation that the police have committed a criminal offence does 

not oome under the bead of fair comment. 

In this I agree, and I think it would have been a proper direotioa to 
a Jury to tell them that, if they were of opinion teat the article asserted 
that the police had committed the offence of conspiracy, then they could 
not find that it-Was within the proteotion accorded to fair comment on 


matters of publio interest. . . ^ ^ 

The only other question which arises is— Do the articles refer to the 

plaintiff ?'* , mu hi. 

[ 816 ] The learned Judge has found that they do. They purport to 

be directed against the Caloutta Police In relation bo the Sova-Baxar 


The plaintiff was the Inspector in charge of the mvesfcigation: his 
name is mentioned in the article reprinted from The Statesman. Ib is 
idle bo suggest that the artiota® directed against the police m J*® 

this murder do not apply bo the only member of the 
ed in them by name, he being the luspeotor m charge of 

■With regard to the question of the guarantee for costs, which the 
1 . tflvan I agree With the observation of my Lord 

plaintiff s employ I’g nob one. which affects the issue of the 

appeaWefora usf I abstain from saying anything further with referanoe 

^ ^"‘l entirely oonour in the observation, whioh my Lord has mBde, with 

fAfarenoe to the attack on Mr. Ghose. # ..u 

^ I am unable to sea any reason for disturbing the judgment of the 

learned Judge of the Court of first instance and agree that the appeal 

should be dismissed with costs. . a 4 

Fi>btOheb J. I have had the opportunity of reading the ludgmeoli 

Wbiob bas been delivered by my Lord. 
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Ib would have been Puffioienb ^or me bo have expressed my oonour- 
renee bherewibh, bub a*? bbe case (s one of some public inberesb, I will state 
brieflv the reasons that have led me bo oome bo the same oonolusion as 
my liord and my brother Haringbon. 

Now, the pr 0 <= 6 nb oase is bo mv min^ a very simple one. We are nob 
here brvin^ the Sova-Bazar murder oace nor bbe poboe. The only questions 
we have bo deoide are the issues raided in the nresent suit. Now bho'^o 
issues are (tl Bo the articles oomplained of refer to the plaintiff ? 

Are such articles fair oommenb on a mabber of public interest ? and (ttO 
Is the present suit barred by limitation? Wibh regard bo the first of bbeso 
three issues there can to mv mind be no doubt but bbat the articles do 
and were intended to refer to the plaintiff and the other members of the 
police investigating Into the Sova-Bazar murder case, 

[817] The second issue is the one that has been mo=ft strenuously 
argued on this appeal. Now, that the matter Is one of public interest is 
not denied. 

The publication therefore in a newspaper of articles referring to the 
proceedings of the polios in investigating into and in conducting the 
pro'^eoution in the Sova-Bazsr murder case is protected, provided that 
such articles fall within the limit of fair comment. Nor Is this privilege 
bo be out down solely on the ground that the writer of the articles has 
indulged in what has been described as ''licentious comment. But, if 
the writer, instead of limiting himself to feir nod reasonable comment goes 
out of his way to make statements of fact affecting the character or re¬ 
putation of the plaintiff, he cannot rely on the plea that the articles are 
fair comment on a matter of public intere'^t, but must justify the articles 
by nroving the truth of the statements oomplained of. No plea of jusb’fi- 
oation has been placed on the record in the present case. Are then the 
articles oomplained of fair comments on a matter of public interest, or do 
they contain statements of fact, which are defamatory of the plaintiff? 
I have come to the conclusion that such articles contain defamatory 
statements, which cannot in any view be justified as comments. 

Take the article appearing in the Indian "Daily News of the 19th of 
July 1905. There the public ate told bM there was "a police oon':piraoy*' 
"hard swearing" on the part of the police and "a dastardly scheme to 
hang an innocent man." All these statements are v>ir se libellous, and, 
unless they can be justified as fair oommenb. the present suit is really an 

undef^^nded one. . a i. 

Baoh of the abovementioned statements charge the plaintiff and the 

other investigating police with the commission of serious criminal offences 
and I am not aware of any^ case in which the imputing to the plaintiff the 
commission of a otiminal offence has bean held to oome within the range 
of fair oommenb. 

Moreover, in my opioicn. the writer of this article iolonded the 
abovementioned stntcments to be statements of fact and nob comment, 
for he informs the Public bbat these libellous statements are the true 
story." 

f5l8] The defendants having failed on the plea of fair comment, the 
plaintiff is entitled to succeed, unless this suit is barred by limitation. 

On this is^ue it is sufficient for me to state that I entirely agree 
with the judement of my Ijord. I also wi=b to express my concurrence 
with the remarks which have been made by my Lord as to the Govern- 
paeut indemnifying parties to suits against co?te to be incurred by tbeoDi 
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and as to tihe ahbaok on Mr. Ghosh, Counsel for the defenoe, Jnbha Orimin- 
al trial by Superintendent Aldridge in his letter of explanation to bhe 
Bengal Government, 

1 . therefore, agree that the judgment of Ohitby J. was oorreob, and 
that this appeal fails and ought to be dismissed with aosts. 

Appeal dismissed. 

Attorneys for bhe appellants : G. C. Chunder & Co. 

Attorneys for the respondents: Ohosh & Kar. 


86 0. BIO (=11 C. W. H. 380=8 0. L. J. 242=2 H h. T, 137.) 

[819] FUEjIj bench. 

Before Sir Francis W. Maoleant K. C. I. B., Chief Justice, Mr, Justice 
SarinQton, Mr. Justice Brett, Mr. Justice Mitra, and 

Mr. Justice Qeidt. 


Bam Kinkab Biswas v. Akhil Chandra Chaudhubi.* 

[30th January, 1907.] 

Parties — Lsmiiaiioi>—Civil Procedure Code (Act XIV o/ 1982), s. TS2-~~Adding party 
to suit ufier period of UmitO'tiftn^Liwit^tion Act of 1877)» *• 22, 

BeU, (by the Full Bench), that a Court, acting under the second 
of section 33 of the Code of Civil Procedure, is bound by the provisions of s. 4^ 
of the Limitation Aot. 

Qrish Ohunder Sasntal r. Dwarka Nath Dindu (1) and Pakera Pastnn v. 
Bibi Aeimunnissa (3) over-ruled. 

Imam Ali v. Baij Nath Ram Sahu (3) approved. 

Oriental Bank Corporation ▼. Charriol (4) explained 

rRef 85 Oal. 1066: 7 0. L. J. 361; 36 Oal. 67B; 10 O. L. J. 496: 4 A. L. J. 194; 38 Mad. 
636 ; 66 T. 0. 317; 76 I. C. 81=50 Oal. 649; Pol. 79 I. O. 914.] 


RePBRBNOe to Full Bench by Geidt J. 

The Order of Beferenoe was as follows :— 

" The present suit was brought on a P^O'tgaRe-bond. the defendants being (») t^^ 
the original mortgagors, and (*il persons into whose hands their '”*®'^** a*- 

The mfifcgago-bo *a WM ...ailed a. Iraudulent and without 

validity baa be.n e.tabliabed bolote the lower Court., who have aeoteed the suit, and 
that finding is not impugned on thi. appeal. A second plea. 0“ 
claim was tasi.tod, wa. that all inoombtanoe. had been anoa'jsd. 

Of 4^ha Transfer of Pronerty Aot, and that the mortgage, therefore, no longer suMisv 

aourt^andfaUbou?hair^^^^^^ 

its decision in this matter appears to be ri^t. it^ ^«*re now b m^nanoy ^ct, 

entire^tenute or hold « ^ section to annul inoumbtanoes. 

therefore, not entitlea ijop ^iRoiaion The defendant No. 6 in his written state* 

ID6Zlt* allOgod fVttt TtlsvintiS to 10)0 *Rft TT) K&tftXl ObftVldllllfl ftS dof6DdflkBt 

i,“rtwfd« noftle^feTu mo°e’?b^^ year, after the date fixed in 

rtiR bond^for repayment and the objection was taken that, as regards ^f^^atan 
Ohaudhuri, the Lit w as barred by limitation. This objection was over-ruled by the 

. Beferenoe to Pull Bench in Appeal from Appellate 
from a decision of Gobinda Chandra Dey. Subordinate Judge of Chittagong, dated 

Oct. 6, 1904. 

(11 (1897) I. L. R. 24 Oal. 640. (3) (1906) 10 C. W. N. BBl. 

(3) (1899) I. D. R. 27 Oal. 640. (4) (1886) I. L. B. 13 Oal. 643. 


inj 


BAM KIMKAB AKHIJj OHANDBA 


88 Oal 621 


1909 
JAN. 80. 

FUDZi 

BENCH. 


^5 O. L. J. 
292—2 M. L. 
X. 137. 


'Mnnelli in telianoe oa tbe deoisloa of this Ooart ia Oriental Bank Corporation v. 

Ohorrtol (1) and the Subordinate Judge has held that the Munsifi was right in so 
doing. The question thus arises—whether the suit, as against defendant No. 8, was 
barred by limitation. 

In Orish Chunder Sasmal v. Dwarka Nath Dinda (2) it wan held that, where 
the Court* aoting on information brought to its notice, adds a party, who, it thinks, 
is neoessary for the disposal of the suit, no question of limitation arises. In 38^819=11 
Fakera Patban v. Bibt Asimuunie&a (3) the above ruling was interpreted as, O^W^N.850 
meaning that section 22 of the Hiimitation Act does not apply, when the Court, “ 
acting of its own motion under section 32 of the Code of Civil Procedure, adds a 
person as a necessary party and that no question of limiCation arises in suoh oases. 

These two decisions were dissented from in a recent case—/warn Alt v. f^atj Nath 
Bam Sahu(^), It was, however, considered unnecessary to refer the matter 
to a Full Bench, because in the two earlier oases the Court had acted of its own 
motion in adding a new defendant, whereas in the last case the Court had proceed¬ 
ed on the application of the plaintiff. In all three oases, the addition of the defend¬ 
ant was made under the second paragraph of section 32 of the Code of Civil Pro¬ 
cedure By that paragraph, the Court is empowered at any time to add parties 
“either upon or without such appUoation.’* These words do not appear to have been 
noticed by the judgos, who decided the last case, and I think it is perhaps possiWe 
that if they had been noticed, the distinction made between tbat case and the 
two earlier oases, would not have been drawn. But, however, that may be, tbe 
AAsa before me is similar to the earlier oases in tho very matter in regard to which 
the oases were diatinguisbed, namely, the addition of the defendant No. 9 by the 
Court of its own motion. Those earlier oases, therefore, I must foU6w unlws I am 
prepared to erpreea my dissent with a view to bring the matter before a Pull Bench. 

The decisions in Oriah Chunder Saamal v. Dwarka Nath Dinda (2) and in 
Fafcera Paeban v. Bib* Asimunnisaa (3) ware founded on the judgment of Wilson 
J , in the Oriental Bank Corporation v. Charrtol (1) and especially on the observa¬ 
tions to be found at pages 660 to 652 of the report. These obseryations contain 

expressions, which may, perhaps at first 

that section 22 of the tiimitation Act does not apply to oases, where the Court 
acts oMts own motion. In Imam Bay Nath however those 

observations have been interpreted as affirming the prmoiple 

joining parties under section 32 of the 0:vil Procedure Code is untrammelled 
C32t3 by any question of limitation in respect of an application for such jnnder, not 
tbat the joinder can be made in disregard of any question of limitation in respect of 

the suit itself as affected by such joinder.’* 

The question—whether section 32 of the Code of Ci vil Procedure gives authority 
to a Court to add a plaintiff or a defendant after the period of 
turns on the constraotion of the second and 
The words ‘at any time* occurring in the second pat.igt.iph, ate 

antithesis to the words ‘on or before the first heating oocurting in the first Pata^^P^' 
on the other hand, the penultimate paragraph, appears to indicate that the provisions 
o! the Limitation Act do apply to defendants added by the Court. The proceedings 
as against the added defendants shall be deemed to have begun only on the service of 
the summons. ’ These words introduce a slight modification into the first paragraph 
ol aootion 22 of tb6 XiimitdtiOEi Aot. 

Instead ol the suit being deemed to have been instituted against an added defen¬ 
dant at the moment when Ke was added, (as would be the case when 

made by tho plaintiff?, the ptooeediogs against a defendant added by 
deemed to have begun only oo the service of summons. This 

tbe ptovisioQS of seation 22 of the Limitation Act On turning to that section, it will 
be se^erthat the refereuea to it can only serve to import ts 

paragraph of section 22 is slightly modified as I have )U3t said, ^ j „ «r nb eoo 
have quoted from section 32 of the Civil Procedure ^^ode; the 
tdining tbe firat proviao, deala only with the i\df3jtioa of a ^ 

bearing on tbe present discussion ; it is the thud p*r .graph, oontaming the second 
proviso, which alone has application. The effect then of the ponulU '^ato paragrap 
of section 32 of tbe Code read with section 2 J of the Limitation Act appears t) r e 
this, that there is ordinarily a diff erence between the time when the suit is deemed to 
have been instituted against an added defendant acoordm.^ as the addition la m e 


U) (1866) I. L. K. 12 Cal- 642. 
(2; a897) I. L. B. 21 Cal. 640. 


tS) (1999) I. L. B. 27 Cal 640 
(4} (1906)- 10 C. W- N. 651. 
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hv the olaintifl ot ia made by the Ooart. The suit ia deemed to have been iMtitotad 
m the fotm^ e"e. when the addition ia made ; in the lattM oaae when ‘h« >nm- 
rnona ia Bfirvod Bat wban a new defendant U eubstitated aa the legal 
^deoeaaed defendant, theie Is no diflerenoe whether the aabetitation la 
partieaorismade by the Court; in either ease the salt as ^ 

have been inatituted, when it was instituted against the deoeaaed defendant. 

These oonaiderations lead me to the oonclueion that there is nothing in ^ 

of the afvilPtooedate Code, whioh frees the Court,-when aotmg of 

frrtm the restrictions of the Limitation Act. This oonoluaion is opposed to the ^ew 
enunciated in two former decisions ot this Court I, 

Bench the consideration of the questions—!i), whether a Court, aotmg 

aewnd ^lagraph of section 82 of the Code of Civil Procedure is QaamS -J 

Bions of the liimitatioQ Act; and iii), whether the cases of Grtsh 

Dwarka Nath Dinda (1) and Fakera Pasban v. Bt&5 /***?“”"*“ 

eorreotly dGoidod. As this is a Second Appeal, it must, under the talcs of this Conrt, 

be disposed of by the Fall Bench.*' 

[522] Babu Uarendra Narain Mitra, tor the appellanbs, 6ha defen- 
daab'TNos 4. 6 and 8. Saobion 32 ot the Ooda ot Oivll Prooadura ts «- 

prassly made subiaob bo bha Pro^>s*o“S ot seablon 22 of bha Lmibrtion 

Aeb. so bhab in bha oasa ot an addibion of a naw dafendanb bha snib mnsb 
ba daemad bo hava bean insbibnted againsb him. when ha was so made a 
parby. and. if ab bhab dabe bha snib is barred by limibabion. ‘he snib 
mnsb be dismisced: saobion 4. tiimlbabion Aob. As poinbad onb in 0«r«- 
vayya v. Dattatraya (3) and Imam AU y. Bat] NatA Barn Sahu (J;)' * 
oases ot Orish CHunder Sasmaly. Dtoarka Nath Dmda (1) and Faktra 
Pasban v* Bibi Azimnnnissa (2) ware decided on a “'Sapprehansipn of 
feVbain obsaryabions of Wilson J. in The Omental Banfc 7. 

Gharriol (7); and bha obsarvabion in Khadir Motdeen v. ^o*aiBm\ss 

erroneous. A Coutb may add a patby, bub ib may be °’^^*8ad bo dismiss 
bha snib as againsb him as barred by limitabion. Imam-ud-dtn v. Ltla 

Nilmadhab Bose, tor bha plainbitt-Mspondenb Saobion Mo^ 
bbe Coda of Civil Prooedure gives power bo bhe Oonrb bo add ab any “ 
pX Xse prasenaa is neoassary. for 

"on! bub bha p;war would be useless if ib jS 

added a parby. bhe Coutb musb dismiss bha snib a, fZienlal Bank 

Tbara is no limibabion againsb bhe aob ot bha ^ ^ Pasban v. 

S^r“SDSal™ V at.??™— 

decree againsb the original defendants must stand. 

Babu Harendra Narain Mitra in rev^y: The the 

«oow proportionate amount [623] against the 

'"“...t—r.*.ta.' >0 .b. ^a.a abi«a... 

ruT rvrfHAH n T Yon ate dismissed from the suit on your own 
applio^ion? You have no righb bo ba heard as to v»hab would be bhe 

proper decree to make.] 


(1) (1897) I. Ii. B.-24 Cal. 640. 

(2) (1899) I. Jj. B. 27 Cal. 640. 
(8J (1908) 1. Ii. B. 28 Bom. 11. 
(4) (1906) 10 0. W.N. 551. 


(6) (1886) 1. L. H. li Oal- 649, 

(6) (1892) 1. Ii. B. 17 Mad. 12. 

(7) (1892) I. Ii. B. 14 All. 62. 
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Ifl.] BHYAM OUVtiJ>BtA MABDRAJ V. BEOS. OF STATE 35 Gal. 625 

Maodean 0. J. 1 bhink ib is suffioienb, if wq say upon the second 
question submibbed bo ns bhab in our opinion the oases of Orish Chv^ndtr 
Sasmal v. Dwarka Nath Dinda (1) and Fakera Pasban v. Bibi Azimun- 
niasa (2) have nob been ooireobly decided. Those oases were dissented 
from by a Division Bench of this Gourb in faha case of Imam Ali v. Baij 
Nath Ham Sahu (3)i a deoision bo whloh I was a party, and I see no 
reason bo differ from bbe conolusioni at which wa then arrived, after a 
careful review of ail the authorities upon the point. 

1 only desire bo add, bbab we dealt in bhab case with the observations 
of Mr. Justice Wilson in bbe case of the Oriental Bank Corporation v. 
Charriol (4), and ib is nob strictly necessary bo add anything bo what we 
then said. X should, however, like, for my own part, bo make it clear 
that, if ib is thought bbab the language of Mr. Justice Wilson infaended bo 
convey that, although the Court might exercise its powers under seobion 
32 of the Code of Civil Procedure, of adding parties, the party so added 
could nob avail himself of the benehb of the Sbabube of liimibabion, say for 
instance, of seobion 22,1 am unable to agree in that view. But 1 do nob 
bhink bhab bhab is whab Mr Justice Wilson intended bo decide. 

All bhab we can do upon this Keferenoe and upon the appeal before 
os is to hold that the suit is barred as against defendant No. 8. As 
regards the question now suggested as bo bhe disbribabion of the mortgage- 
debt over bhe several properties, bhab questaion has nob been raised on this 
appeal, and we express no opinion upon ib. The decree of the Bower 
Appellate Court will stand, except as regards defendant No. 8, as against 
whom bhe suio musb stand dismissed on bhe ground of limitation. 

[d24j The appeal of defendants Nos. 4 and 6 must be dismissed 
with costs. Defendant No, 8 must have his costs in all bhe Courts, 
including the costs of this Heferenoe. 

Habibqton J. 1 agree. 

Bbett j. X agree. 

Mitba j. X agree. 

Qexdt j. I agree. 

35 0 625 t=12 0. IN. N. 669=7 C. L. J, 445.) 

[6351 APPBBIjATE OXVIB. 

Bejore Mr* Justice Bampini and Mr, Justice Sharfuddin, 

Shyam Chdnder Mardbaj v. Sbobetary of State fob Xndia.* 

[lObh March, L908.] 

Latid dcquisUion Act {I oj 1894) 8, 3 (aj—Ftihfiry right8^**Land’’^Jurt$diction. 

The Band Aoquieition Deputy Colleokor of Balasore. on the Btd March 1903, 
gave notice of the intention oi Govecnment to acquire oeitain fishery rights 
over land at Ohandipur, which land had previously been acquired by Govern¬ 
ment under a declaration dated lOtb February ltt96 i and the Band Acquisition 
Judge, on a relecenoa by the Deputy Uollactor, awarded a certain sum. as com¬ 
pensation foe the acquired fisheries. 

The claimant appealed from the Ueoiaion of the Land Acquieition Judge, 
contending that the fishery rights bemg neither *iand not profit arising out 
of land', eoulu not be acquired under tbe Band Acquisition Act. 

• Appeal from Original Decree, No 297 of i'j04. against the decree o! tbe Munsit 
of Balasore vested witn the power of the District Judge for the purpose of the Land 
Acquisition Act, dated Feb. 23td« 1904. 

11) (18-7) 1. B. U. 24. Gal. 640. (1‘J06) lO G. W. N. 651. 

ti) (18 'jW 1. B. B. 27 Cai. 640- (4) I. L.B. 12Cal. G42, 
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Held allowing the appeal, that inooepotaal rights oannot^ aaiimted 
oafthe Und o^r whioh they are ereroieed ; that what is to be aeqmred under 
?he Laui loquialUou Aot is ttte aggregate of tights ia the lehd aud not metefy 

eome aubsidiary right, suoh as fishery rights. 

: 11 G. li J. 612 : 6 I. G. 467 — 

46 Bom. 277-3 


snery ngnra. 

Bef ; 36 I. C. 97 ; SB Oal. 230 ; 64 1. 0. 684= 

^9 JDUUl. .A I 9 . J 

Appeal by tha olaimants, Baja Shyam Ohunder and others. 

The appeal arose out ot oartaiu land acquisition prooaedings before 
the Munsif of Balasore vested with the powers of a Distnot Judge for the 
purpose ot the Land Aoquisition Act on reterenoe by the Collector of 

Balasore under seotlon 18 of that Aot. _ , c-nWon 

The material parts of the notice, which was published under section 

6 of the Land Aoquisition Aot, in the Caleutta Gazette for 4:th Marc i 

are as appears that the fishery rights on the foreshore o® 

Proof Eange at Chandipur are required for a public purpose, it is he y 
declared that the said fishery rights oo ntained [526] within the boundaries 
of the lands as already acquired by Government . . . are 
It appeared that the lands, over which the fishery 

acquired under this notice, were aoquimd by i0g6. 

vious notice published in the Cofewtto Gazette ot t^e 

In their applications to the Coileotor under section IS of the Act. tne 

claimants stated that they did not waive their right of ® .. 

tn“ acquisition proceedings in the Civil Court on 
fisheries could not be legally acquired under ^ 

Acquisition Judge awarded compensation for eleven fisherie 

ciaimanjis. ‘thltfhrtrghtol 

decree of the Munsif on the ground. 

fishery in respeot of the ^paoe behween highwat m ^ 

mark being neither ‘land’ nor ‘profit arising out of land was peyono 

“ope of tbe^Land Acquisition Act. and could not bo thus acquired 

Mr. Caspersz (Babu ^ogesh Chandra De.Bab^ 3ovjopal^^^^ 

Dhirendra Lai Kasigitt Babu « Militarv Lands Acts of 1893 

Mookerjee witn him), for the appe au • Lands Clauses Consolidation 

and 1900 and the definition of land fisheries tann be taken 

Act of 1845 and the Acquisition Ao^^^^Sea^fi^sben 

upon the EcglUh^lints! The acquisition in 1896 is therefore bad as fat 

Senior^GovlllnL^ ^'“'“seev ^Tcrela^V^ofslZ U® 

It “.-“ed 

itrTo the'dtfinftttn of “ persons interested ” in sec. 3 (6) of the Land 

Acquisition Aot. c«ATaTj.nrtmN JJ This is an appeal against a decree of 
Bampini Aoquisition Judge [827] of Balasore. 

Babu Annoda Charan Sen. La passed on a reference 

dated the 33ra February, 1 . Collector of Balasore undersea- 

made by the r^ntnose of determining the amount of oom- 

5rsa\L^o Llafd'to Ihe otman^s of certain fishery rights on thej ^ra- 


(i) 


(1906) 4 0. L. J. 266. 
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shore of bhe Proof Range ab Cbandipnr acquired by Governmenb for a 
public purpose by nobifioabion No, 1150 Ij. R. of bhe 3rd March 1903, 
published ab page 292, Paib £ of bhe Calcutta Gazette of bhe 4bh March 
1903. 

The fisheries are 11 in number. 

The only question conbesbed in bhe Court of first instance seems to 
have been bhe question of eompensabion. The Land Acquisition Judge 
allowed Rs. 1.565-1-3 for bhe fisheries in taluk Majhtbafca, Bs. 4,463-2-0 
for the fisheries in taluk Joydeb and Rs. 881-13-8 for the fisheries in 
taluk Padmapur, that is, sums considerably in excess of bhe compensation 
awarded by bhe Deputy Collector. 

The claimants were not satisfied and appealed to this Court, com¬ 
plaining that certain evidence had been excluded by bhe first Court. This 
'Court by its decree of the 2nd January 1907, allowed this contention, and 
remanded the case bo bhe first Court for the admission and recording of 
bhe evidence excluded. 

The lower Court bas admitted and recorded this evidence. 

The whole appeal is now before us. 

It appears to us that the proceedings of the first Court, as wall as 
those of the OoUeotor, are from beginning to end without jurisdiction. 

’ The fishery rights taken up are described in the reference by the 
Collector as follows :—" The fishery rights contained within the boundaries 
of the lands, as already acquired by Governments for the Military Depart¬ 
ment at Cbandipur, are thus bounded :— 

North. —The remaining unacquired portion of the villages Srikanaand 

Mirzapur. 

South. —The remaining unacquired portion of the village Joydeb 
Kasha. 

East. —Sea. 

V^iSt .—The remaining unacquired portion of the villages Srikana, 
Hedga, Guddu, Nidhipara and Joydebkasba. 

[5283 Now, it appears that by a previous declaration No. 777 Ij.R., 
of the lObb February 1896 published in the Calcutta Gazette of the 12th 
February 1896, Part I, page 187, the following lands were acquired :— 
“ A piece of laud measuring, more or less, 909 mans 1 gbunt and 11 biswas 
of standard measurement. Ib i5 bounded on the north by the remaining 
portion of the village of Chandipur and bhe Roman Catholic Mission 
Bungalow, south by the remaining portion of village Barkia, east by the 
sea, and west by the remaining portions of the respective villages of 
Cbandipur, Srikana, Hisgar. Ransabi; Gudu, Joydebkasba, Barkia and 
Nidhipura.” Hence, the lands, over which the fishery rights now acquired 
are exercised, were acquired by Government in 1896. The fishery rights 
now to be aoquired are in fact exercised over the foreshore off Cbandipur 
in the Balasore district. The eastern boundary of the lands previously 
acquired was **fehe sea.” In the reference of the Deputy Collector in these 
proceedings, the eastern boundry of the fisheries to be acquired is described 
as *' the sea.*' 

The first matter, which strikes us, in connection with, and which 
seems to be a fatal objection to, these prooeodings is that the rights of 
fishery, which have now been acquired, were previously aoquired by 
Government in 1896. The Government then took up the foreshore, over 
which the fishery rights now to be acquired, are exercised, and conse¬ 
quently aoquired the foreshore and all rights existing in connection with 
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if) and ezorolsod over ifi. Th,0 Governiaaent oannob bhorefote tiak 0 bboni up 
■ again. Tbo second objfiobion lo bbfOS 0 prooeBdinS® is bhab bho Govornmonb 
is now baking up fishery righbs» bbat) is, inoocporeal righbs, wibhonb baking 
* up bho land, over which bhey are ezoroisod, and which, as already poinbod 
oub, Oovornmonb has already taken up, and which is ibs own property, 
la Government oannob, in our opinion, do this under bhe Jjand Acquisibion 
Act. Land is defined in bha Aob as including benefits arising out ol 
land, ebo. Bub land is not defined as meaning oenefibs arising out ot land. 
Therefore, fishery rights are nob land, and it is only land, including bhe 
righbs arising oub of it. bub nob bhe rights detached from bhe land, bhab 
can bo acquired under bhe Act. The Govornmenb pleader calls our abban- 
bion bo bhe definition of "parsons inbereebad," [629j in which it is said 
that" a person shall be deemed bo be interested in land, it ho is interested 
in an easement * affecting the land." This is no doubt correct, but it docs 
not follow that, because a person interested in an easement affecting the 
Iftod may bo outitikod to sbaro io tbo oompousation awardod tor tbo laDQi 
that an easement comes within the definition of land and can be acquired 

under the Act, detached from the land affected by it. 

The Government pleader has further explained that after Govern¬ 
ment acquired bha foreshore off Ohandipur, it in 1897 leased the 
rights in bhe sea, that flows over the foreshore, to certain persons for oW 
years and they have transferred or sublet their righbs to others. Govern¬ 
ment now repents of its having done so. It now wishes bo cancel its 
settlement of these fishery rights, and to give it a good libie to thoin 
and to save it the trouble and danger ol dealing with the setdwment 
holders and their transferees, it has adopted the plan of taking bhe tishery 

rights up under the Act. . ^ 

Incur opinion, though it is doubtless convenient to it bo do so, 

Governmenb oannob for bhe two reasons already assigned adopt this course. 

The Government pleader's next argument is that the parlies 
ed have only oontestod the amount of compensation awarded. 
not so, for all bho claimants in their written statements plead that W 
oonbasbing bua amount of oompensabion. bhey are nob in any 
their right of quesbioniDg the land aoquisibion prooeedings in the OiviJ 
Court on the ground that these fisheries oannot be ‘agally aeguired ^der 
Ant I of 1894’’ Again, in their memorandum of appeal to this uour«, 
their seo3'ground of appeal isthat the Court below should have 
held that the^ight to fishery m respeot of the space between the lugfi 

witeJ and lorwater mark, being neither land nor profit arising ont o 
land the subieot-mabler is beyond the scope of bhe liand Aoquisilion Aot 
and U oannot thurbe acquired.” Mr. Casparsz, too for the appellants, 
contends that the proceedings ol bhe Deputy Colleobor ate without juris- 
dmtlon Be goes farther ; for he asserts that the prooeedings of 1896 
ate illegal and that Government oould nob then legally acquire th 

Aot “he foreshore oS Ohandipur. We need not enter 

iPZOi now. We are nob at prasenb oonoarncd with bhe logaliby of bko 

Bab“ OTeL\f the appellants had not raised this plea, we consider we 
would have been entitled of ouc own motion to enquire into the 
of the Colleotor s prooeedings and of the rafaronoe : Sea Ladt* Begam v. 

■^“^‘’■rh^ovVrnmant pleader finally oalls out attention to the ease of 


( 1 ) (I88B) I* L. B. lb Bom. 650. 


(2) (1906; 1 0. L. 256. 
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sftld ; '*The mafiber being referred bo bhe Disbriob Judge, ab bbe insbanoe of 
Babujan, who olaimed bo be the propriebor of bbe land; bhe Judge held bhab 
bhe Oolleobor bad no jnrisdiobion bo deal wlbh bhe ease as he had done, and 
bhab he oould nob, bberefore, enberbain bhe referenoe. He, bowerer, did nob 
shop bhere, bob wenb on bo bold, bhab bhe Aob did nob apply bo a ease, in 
wbioh bhe Oolleobor olaims bhe land, on behalf of bhe Governmeab or blfe tsa.ilissig 
Mnnioipaltby.” C. tf. 1.669 


OmD. 


Mr. Foresber was no doubb righb in bolding bhab bbe firsb proceedings 
and bhe referenoe bherennder were bad. because whab has bo be acquired 
in every case under bhe Liand Aoquisibion Aob, is bhe aggregabe of righbs 
in bhe land, and nob merely some subsidiary righb, snob as bhab of a 
benanb. 


7 0. I*. 1, 
iiB. 


These passages are, we bbink, in favour of bhe views we have express¬ 
ed. They show («) bhab whab is bo be acquired in every case under bbe 
Aob is bhe aggregabe of righbs in bbe land, and nob merely some subsidiary 
righb, as in bhis oase, fishery righbs ; (»«) bhab ib is bhe duby of bhe Civil 
Oourb bo seb aside proceedings of, and a referenoe by, bhe Oolleobor, wbioh 
are bad, being contrary bo bbe provisions of bhe Aob. 


We aooordingly decree bhis appeal. We seb aside bhe proceedings of, 
and bhe reference by, bhe Golleobor in bhis oase. The appellanbs are enbibl- 
ad bo all bbeir ooabs in bobh Courts. 

Appeal allowed. 


89 0. 931 (=7 C. L. J. 399=1=12 0. W. N. 774=8 Or. L. J. 6.) 

[881] APPEtiLATB CRIMINAL. 

Before Mr. Justice Qeidt and Mr. Justice Woodroffe. 

Natabar Ghosb V. Emperor.* 

[17bh March, 1908.] 

Jury* trial hy—M.itdireciion’^OulpahU homicide^Proper charge in cage of culpable 
homieide^Direclion as to truth of plea of accuged—Migrepresentation as to the 
effect of medical evidence—-Expression of opinion by Judge. 

The omission b; the Judge to lay epeoiSoally before the Jury, in a oase of 
culpable homioide, the question wbotber in oausiog death the aooused had tbe 
intention to cause death or such injury as vras likely to oause death, or the 
knowledge that he was likely to do so, though in the earlier part of the charge 
he had explained generally tbe terms *‘marder" and **oulpable homioide*'and 
had pointed out the distinction, is a material misdirection. 

Tbe omission to direct the Jury to consider the truth of the plea of acme of 
the accused that they were not present at the ooourrenoe, before oonviotiog 
them, is a misdirection. 

Misrepresentation of the effect of the medical evidence is a miadireotioo. 

It is a misdirection for the Judge to express his opinion ou various questions 
of faet without telling the Jury that bis opinion is not binding on them and 
that they are the sole judges of fact. 

tFol: 81 I. O. 349=25 Or. Tj. J. 761;] 

The appellants were tried before bbe Assistant Sessions Judge of 
Hooghly, sitting with a Jury, and uoanimously oonviobed Nafaabar 
under ss. 148 and 304 of bhe Penal Code, Toosbo under ss. 147 and 

^ and bhe obhers under ss. 148 and 


*atiminal Appeal No. 76 of 1908 against the Order of B. B. Bhuttaobatjee, Addi¬ 
tional Bessions Judge of Hooghly, dated Nov* 33, 1907. 
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The Judge aaoepbing bhe verdiob of bhe Jury senhenoed- the firsl »p- 
pellanb bo six years*i and bhe rest bo four years* imprisonmenb eaoh. 

The aooused appealed bo bho High Oourb. . # 

Mr. Mahtnoodul 3uq and Babu Nogendta Nath BkattachfirjBe for bhe 

appellanbs. 

’ [532] The Deputy Legal Bemembrancer (Mr, Orr) for bhe Crown. 

Gfidt J The appellants have been oonviobed by the Additional 
Sessions Judge of Hooghly sitting at Howrah with a Jury, Natabar of the 
offence of culpable hdmioide nob amounting to and the other 

three appellants of that offenoe read with section 149 of the Indian Ponaj 
Code Three of the appellants have also been convicted of rioting armed 
with*a deadly weapon, and the fourth simply of rioting, and they have 
been sontanoed to various terms of imprUonmant. 

It is urged on their behalf that there has been material misdireotion 
of the Jury. The Sessions Judge, when dealing with the questions whioh 
the Jury had to consider, after stating the case for the prosaoution, went 
on to observe as follows; “In dealing with a charge palpable 
you have first, of all bo sea whebher a man is doai. and ha 

with a violent end.” and than the Sessions Judge roferrad to ‘ha medical 
evidence shorting that the man had mat with a violent aea‘h The 
Sessions Judge goes on to say; “The question now is. had the aooased 
Ly hand in causing this man's death, also whether f 

ol an unlawful assembly in furtherance of the oommon object, for wUlcn 

this act was committed.*’ 

It appears to me that these were not the only 
Jury had to consider. Thera was one vary important father 
whilh the Sassions Judge has omitted reference a'''0g9‘her- “““aly- 
question whether, in causing the death of the dacaasad. the aooused had 

the intention to cause death, or such injury asjfon 

Ahhfir rasnecbs also the charge is not satisfactory. The 
^ j 2 and 4 nleadel that they had nob bean present at the occur- 

aooused Nos. Tnd^a does refer in bhe beginning of his charge to the 

Tn^JlTfarrefemnce to tTo hhe subsequent pa\t of his charge, and 
plea, but be ought to have told them, that, with 

S/r. 1 ". ^ .Ji. ™.>. b.'or= «...»• 

them, find that they were present at bhe ooourrenoe. 

Then again bhe Sessions Judge has. in “y ho 
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represenfaed this evidenoe as s^bowing that the opinion of the Assistant 
Surgeon was that they were selC-inflioted* and though he afterwards used 
the expression that in the Civil Surgeon's opinion the wounds oould he 
self'inflioted, he said that this was an opinion whioh militated against the 
evidenoe for the defence. 

Then again the charge is unsatisfactory in that the Sessions Judge 
has expressed his opinion on various questions of fact arising in this case 
without telling the Jury that his opinion was not binding on them, and 
that they were the sole judges of fact. He has made no reference to the 
separate function of the Jury as the sole judges of fact. 

There is one other point to whioh I may refer, namely, the matter 
of the First Information. The First Information seems to have been 
proved by the Sub-Inspector, but it was apparently not read out to the 
Jury. The learned Sessions Judge in his charge has commented on that 
First Information, hut counsel for the appellants contends that the con¬ 
tents of that First Information have been misrepresented by the Sessions 
Judge. Whether that was so or not, it was clearly the duty of the 
Sessions Judve. if that First Information was properly evidenoe, to have 
placed it [534] as a whole before the Jury; if it was not evidence, it was 
equally his duty to have abstained from any reference to it altogether. 

In my opinion there has been material misdirection of the Jury. The 
convictions and sentanoes must, therefore, be set aside and a new trial 
ordered. 

WooDROPFE J. I agree. 

He-trial ordered. 


8S o. B35. 

[533] APPEtiliATE CIVIL. 

Before Mr. Justioe Brett and Mr. Justice Doss. 

Chandra Nath Das v. Kalipbasanna Chakravarti.* 

[4th March, 1908.] 

Appeal~.^Appeal, tohen to be diamissed for defauU—Talahana—Talabanat not paid 
toithin the time otdered^Civil Procedure Code {Act XIV of 1882). s. 667. 

An appeal Bhoald not be dismisaed for default before the date fixed for the 
hearing of the appeal arrivea, aimply beoatiae the appellant haa failed to explain 
satiafaotorily. ^hy the talnhnna waa not depoaited within the period fixed by 
the Court and without aaoertaining. whether there was ample time after the 
deposit to serve the notices upon the reapoadents. 

AppRAIj by the petitioners for re>admission of appeal. 

One Cbaudranath Das and others 61ed an appeal in the Court of the 
District Judge of Dacca, which was registered on the 28th July 1906, and 
on the same day the order was passed " issu»^ notice on payment of oo‘=^ts 
within 10 days. Fix 1st September for hearing.” The talabana wa"^ not 
however filed before the 15bh August, 1906. On the 16tb, the Dicftriot 
Judge called upon the pleader to explain the delay. On the 18bh August, 
the explanation was given, viz , that the appellants did not oorre earlier, 
although they were told that the talabana bad to be paid within ten days 
from the 28t)h July last. 

The appeal was dismissed for default the eame day. 

* Appeal from Original Order Mo. 648 of 19rp. against the oidrr of If Walmeley. 
DUiriotf Judge of Dacca, dated 17th Beptember 1906. 
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On the I5th September following, the appellants prayed for re-admis¬ 
sion of the appeal on the ground that the dismissal before the date fired 
for the bearing of the appeal was illegal, and that owing to poverty they 
oonld nob raise sufficient money to deposit the talahana within the 
period fixed by the Court. 

Tbo pobibioD wfts r 6 jeob 0 d on bho 17bh SopbombBTf 1906. 

Babu Upendralal Boy for the appellants. Section 557 of the Code Is 
clear in its berms and states that the appeal can be [386J dismissed 
on the date fixed for hearing or later on. The respondents may appear 
notwithstanding service of notice from Court.. The deposit was accepted 
by the office and there was sufficient time to serve notice upon the res¬ 
pondents. The dismissal was illegal and unjust, and, if it is held to be so, 
the later order rejecting the petition for re-admission is also wrong. 

Bahtt Bajenkra Ghandra Ouha for the respondents, 

Brbtt and Doas JJ. This Is an appeal against an order of the Dis¬ 
trict Judge of Dacca dismissing an application for revival of an appeal, 
which had been dismissed for default on the 18th August, . - 

It appears that the appeal was registered on the 28th July 1906, and 
an order was passed that notices should is?ue on the respondents on 
payment of costs within ten days; and tha 1st September was the da e 
fixed for the hearing. On the 16th August 1906 a report appears bo have 
been made bo the District Judge that the faZa&ana had been paid m en 
the previous day and the Judge accordingly called upon the pleader for 
the appellants bo explain why the order passed on the 28bh July, 
directed that costs should be paid within ten days, had not been o^pUM 
with As the explanation offered was not in the opinion of the Disirion 
Judge sufficient, he on the 18bh August 1906 dismissed the aPP^l 
default ; and on the 17bh September 1906 rejected the application for 

revival of the appeal. 

In onr opinion the District Judge failed bo exercise a wise discretion 

and has erred in law in dismissing the appeal on tha 18th 
that ii, before the date fixed for the hearing of the appeal had arrijea. 
and before too it bad been asoartained that the notioa to the raspondenM 
could not have bean served by the data fixed for the hearing 

sequence of the failure on tha part of the Court 

necessary fees for issue of notices within the time fixed .. 

rSeot.on 557 of the Civil Prooedure Code). The order d™“® the 

appeal for default oannot. in our opinion, be sustained. 

order rejecting the application for revival of the appeal must al o 

The result, therefore is. that this appeal is 
of the District Judge, dated tha 18th August 1906. as well as the order 
r^u^ng to grant tha application for revival of the appeal, are set aside 

We direct that the appeal be sent back to tbe District 
^ rerto^ed to his fiirunder its original number and to be tried according 

to law. 

We make no order as to costs. rsmanded. 
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[888] APPEHjIiAXE OlVIIi. 

Before Mr* Justice Brett and Mr, Justice Goxe. 

IBWABDHABI SlKOH t>. SAHEBZADI.* 

[l8bh Febraary, 1908.] 

Appellate Court, pcvjer of—AXUrnaiive relief—Contending de/endants^Practice. 

If io a mottgage eait, in whioh the plaintifia ask foe relief against two seta of 
defendants in the alternative, the first Court gives a decree against one set of 
defendants and dismisses the snit as against the other, the Appellate Coart has, 
on appeal by one set of defendants, in whioh the other set of defendants is made 
a party respondent, power to alter the deoree, so as to make the latter liable, 
the real contest in the case being between the defendants. 

Upendra Lai Bdukerjee v- Oirindra Nath Mukerjee (1), Hudson v. Basdee 
Bajpye (2) and Rupjaun Bibee v. Abdul Kadir Bhuyan followed. 

3Ref : 12 a. L. J. 187=6 I. 0.654 ; 7, M. Ij. T.. 178=20 M. tt. 3. 869=1910 M. 
W. N. 546=34 Mad 249-3 

Second AppbaIi by Iswardbari Singh aud obhers, tibe plaintiffs 
Nos. I to 4. 

Tho plaintiffs institated this suit in the Coart of the Subordinate 
Judge of Mozufferpur against the defendants for the recovery of Rs. 3i^30 
on aoooant of principal and interest, due under a deed of mortgage dated 
the 8tb January 1891. 

The defendant No. 1 was a pardanashin lady and the deed was 
executed on her behalf by her brother, who was her am-muktear. The 
brother and the mortgagee were both dead; and the heirs of the mortgagee 
sued the lady, as well as the heirs of the brother, as being liable in the 
alternative. The Court of first instance dismissed the suit as against the 
lady, defendant No. 1, but gave a money decree against the other defen¬ 
dants Nos. 2 to 8, as the legal heirs and representatives of the deceased 
brother. 

[539] On appeal by the defendants Nos. 2 to 8, the District Judge of 
^Cozufferpur, bolding that the deoree against the brother .s representatives 
was wrong, set aside the judgment and deoree of the 1st Court and order¬ 
ed that they do get their costs in both Courts. There was a cross objeo- 
feion by the plaintiffs asking that the order dismissing the claim as against 
the lady might be reversed and a deoree made against her. The District 
Judge, being of opinion that he could not entertain a prayer of that nature 
made by way of oross-objeotion and that the right of a respondent to urge 
oross-objeotions was limited to bis urging them againt the appellantf 
enly. dismissed the application of the plaotiff. 

The plaintiffs appealed to the High Court and the only point raised 
was, whether the District Judge, when be set aside the judgment and 
deoree of the Court of first instance and held that the plaintiffs were not 
entitled to recover the mortgage*debt against defendants Nos, 2 to 8 on 
their appeal, erred in law in refusing to grant the plaintiffs a deoree for 
the recovery of the mortgage-debti against delandant No. 1. 

* Appoal from Appollato Deoree, No. 1088 of • S0f>, asainat tbe deoree of E F- 
Obapman, L'ietriot Judge of Mozafieipore, dated May 2, 1*^ bt, revereiDg tbe decree of 
Bajendra Natb Dukt, Babordicate Judgt ol M^ea^erpore, dated 29, i904. 

(1) (1893J I. U n. 25 Oal. 566. v3) (1904) 1. It. R. 81 Cal. 643. 

(2) (1898) 1. D- B. 26 Cal. 109. 
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Babu Baldeo Narain Singh, for the appellants. 

Moulavi Mahamedf Taher, for the defendants Nos, 2 to 8, respon¬ 
dents. 

Babu Divarka Nath Mitter, for the defendant No. 1 respondent. 

- Bbext and Coxe, JJ. The only point raised in this appeal is, whe- 

35 0.588^12 t)her the District Judge, when he set aside the judgment and deorea of the 
aw. 11.7^0. Court of first Instanoe and held that the plaintiffs were not entitled to 

recover the mortgage debt against defendants Nos. 2 to 8 on their appeal, 
erred in law in refusing to grant the plaintiffs a decree for the recovery of 
the mortgage debt against defendant No. 1. 

In our opinion the grounds, which the District Judge has given, for 
refusing to grant the plaintiffs a mortgage decree against defendant No. 1 
are not sufficient in law. The oases of Upendra Lai Mukerjee v. G»r*ndro 
Nath Mukerjee (1), Hudson v. Basdto Bajpye i2), and the Full Bench deci¬ 
sion in the case of £o403 Bup Jaun Bibee v. AbduL Kadir Bhuyan (3), are 
sufficient authority for the view, which we take, that in an appeal like the 
present by defendants Nos, 2 to 8 against the decision of the Court of 
first inshanoe, in which the real contest ’ in the case was whether defen¬ 
dant No. 1, who was joined as respondent with the plaintiffs, or defendants 
Nos. 2 to 8. who were the appellants, were liable for the mortgage debt, 
the Appellate Court has power to alter the deorea of the Court of 
first instance so as to make defendant No. 1, who was a joint respondent 
in the appeal with the plaintiffs, liable, and to direct that a decree to 
recover the mortgage debt against her be granted in favour of the plaintiffs. 

The case of Btshun Churn Boy Ghou)dhury v. Jogendra Nath Boy (4), 
on which the learned Judge has relied, does not lay down a different 
principle. It is true the other oases, to which we have referred, are suits 
for contribution, but we are of opinion that the principle laid down in 
those oases must be taken So apply eqtaally to a case like the present. 

We therefore set aside the jadgment and decree of the Dower Appfll* 
late Court aud in lieu thereof direct that a mortgage deorea in the ordinary 

form be granted to the plaintiffs to recover the Bum due under the mort¬ 
gage from defendant No. 1. An account will be taken of the amount due 
on the mortgage bond and on defendant No. I’s failing to pay the sum 
due within six months from the date of this decree the plaintiffs will he 
entitled to recover the sum from defendant No. 1 by sale of the property. 

The plaintiffs are entitled to recover their costs in this appeal and in 

the lower Courts from defendant No. 1. 

Defendants Nos. 2 to 8 are also entitled to their costs of this appeal, 
as well as to the costs in the Dower Appellate Court, which costs must 
be paid by defendant No. 1, against whom, more than against the plain¬ 
tiffs, the appeal was directed. , „ j 

ADDeal allowed* 


(1) (1898) I. D. B. 26 Gal. 666. 

(2) (1898) I. D. B. 26 Oal. 109. 


(8) (1904) I. D. B. 81 Oal. 648. 
(4) (1898) 1. D.'B. 26 Cal- lU. 
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[541] OIVIIj RBFERENOE. 

Before Sir Fracis W. Maaleart, K. G. I. £?., Chief Justice, and Mr. 

Justice Coxe. 

, Venkata Sa Bahod v. Maksudan Das.* 

[I4bb February, 1908.] 

Praotice^Civil ProcedurA Code (Act XIV of 1383 )• as. 20. 2i—Two suits in two Courts 
under dif/erent Btgh Courts—Htgh Courl-^urisdiction-^Stay of ■proceedings. 

Wbeie two salts between tbe same parties are pending in two Coatta under 
two diflerent High Courts. 

Held, that the High Court under the conjoint operation of sa. 20 and 24 ol 
the Code of Civil Procedure can direct prooeedinga to be stayed in one Court 
pending trial in the other Court. 

GiViL Beferenoe by the Distriot Judge of Mursbidabad. On 
9bb April 1907, Maksudan Das and another, tbe defendants in the sn^ti, 
in respect of which tnis referenoe was made, brought a suit against Yen* 
kata Sa Baiod, the plaintiff in tbe present suit, in the Court of the Sub¬ 
ordinate Judge at Benares for aooounts. 

On the 3rd June of the same year, Venkata Sa Barod brought a suit 
against Maksudan Das and another in the Court of the 1st Munsif at 
Jangipur (in the distriot of Mursbidabad under the jurisdiotion of the 
Caloubta High Court) for a portion of the olaim included in the suit pend¬ 
ing before the Subordinate Judge at Benares. 

Upon this, the defendants in the present suit applied in tbe Court of 
the 1st Munsif of Jangipur, with notice to the other side, for a reference 
to this High Court for the disposal of their prayer for stay of proceedings 
in the Jangipur Court, on the ground that they did not reside or personally 
work for gain or carry on any business within tbe jurisdiotion of the 
Court at Jangipur. 

[842] Babu Tarak Chandra Chakravarti for tbe plaintiff took a 
preliminary obieobion that the High Court had no jurisdiction to decide 
this matter, as the application lor reference was not by one of the parties 
to this Court, as contemplated by s. 94 of the Civil Procedure Code. 

Bahu Makhamlal for tbe defendant relied on s. 20 and s. 12 of tbe 
Civil Procedure Code. He also cited Meokjee Khetsee v. Kasowjee 
Devachund (1). 

[MacIjGAN, G. J. S. 24 does not deal with stay of proceedings.] 

Babu Tarak Chandra Chakravarti for the plaintiff. S. 24 does not 
contemplate stay, but transfer. Tbe Beferenoe is also for transfer. 
An objection under s. 12 cannot be considered by the Court summarily, 
as in this Beferenoe. In the case of s. 12, tbe Court would of its own 
accord stop one suit. 

[OoxB J. Do ss, 20 to 24 apply to such oases, viz., where there are 
two suits ?] 

Maodban C. j. and Coxe J. We have considered the matter referred 
to us, and we think that under the conjoint operation of sections 20 and 
24 of the Code of Civil Procedure, we ought to determine, as we do, that 

* Civil Beferenoe, No. 9 oi l907, by O. W. E. Fitter, Distriot Judge of MuCBbide* 
bad, dated 14tb January, 1908. 

(1) (1679) 4 0 JJ. B. 232. 
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bbe suit in the Court of Benares should proceed. It follows from this 
that in the meantime the prooeedings in the Munsif’s Court at Jangipur 
will be stayed. 

Proceedings $tay$d> 


tSS C. 843 (=12 G. W. N. S34.) 

[543] CIVIL BULE. 

Before Sir Francis TV. Macleant K, G. /, E.i Ghief Justice and 

Mr. Justice Goxe. 


Abiboddi Mandad V. Mokhada Moyee Dabi,* 

[7bh January. 1908.] 

Bengal Tenancjf Act {Xni of 18B6U ea 143, llO—Bengal 

(Bengal Act I of 1907), 8 5^—Civil Procedure Code (Act XZV of 1883), a. 8I0A. 

Even before the paseing of the Bengal Tenanoy Amendment Act of 
B. 810A of the Code of Civil Fcooedure did not apply to a tenure or holding 
attaohed in execution of a decree for arrears due thereon. 

[Bef. 13 0. W. N. 324=6 M. L T. 346=4 I. 0. 474; 9 1. O. 619.3 

In execution of a decree for rent against the tenant, a tenanoy was 
sold on the 7th May 1907 and purchased by Asiruddi Mandali the peti¬ 
tioner. On the 33rd May 1907. the opposite party. Mokshadameyee 
Dasee, alleging herself to be an underraiyat in the tenanoy sold, appliea 
under s. 310A of the Civil Procedure Code to have the sale set aside alter 

depositing the amount. 

The Munsif of Basirhat, to whom this application under s, 310A was 
made, on the l6bh July 1907 held that the opposite party had a iootts 
standi bo apply under s. 310A and set aside the sale, notwithstanding an 

objection by the petitioner. 

Babti Atul Krishna Bay, for the petitioner, contended the 

amending Act, Bengal Act I of 1907, came into force on the SSnd May- 
the day that it was gazetted, an application by the opposite party under 
s 310 A of the Civil Procedure Code did not at all lie. 

Bafctt Baikunthanath Das, for the opposite party. As the 
inoq in this case commenced before the amending Act came 
^8 Co) of B^gai S^neral Clauses Act [644] (Bengal Act I of 1907). I got 

a vested righb bo save bhe property by depositing the money 

nf the Civil Procedure Code : see Jogodanund Singh v. dmrita Lai Sircar 

W%aXrLmar Nath v. Kamini Kumar Ghose (3) le exactly in 

Firishna Bay, in reply. By the 
107 ol (3) bhe opposite party could have paid 
TheU is no saving clau^^ 19^7: 

^ whioh is in my favour. Paresh Nath Singha 

(4) and Narain Mandal v. Sourindra Mohan 

... ai..i.6.;.h.bi.. Th... ...™. b. . 

vested right in one, who was n o party to the former proceeding . _ 

--. Civil Bule No. 2795 of 1907, against the order of the Muneif of Baairbat. dated 

July T T 1 qa rial 7fi7 (4) (1901) I. ti. B. 29 Oal. 1- 

IV) Im?) li a W. H 74 V (« (1804) I. D. B. 32 Oal. 107. 

(8) (1903) I, L. B. 39 Cal. 469. 


334 


¥ 1.1 


AfllBXJDDI MAMDAti 0. MO&HADA M07BB SA8I 85 Gal. 818 


MaoIjBAN C. J. This is an applioabion under seobion 622 o< the 
Code ot Oivil Prooedure, to disobarge an order of the Maosif of Basirhat, 
dated the 16th of 3^uly 1907, by whioh he gave an undar-raiyat liberty to 
pay in the purohase>money under seobion 310A ot the Code of Civil Pro* 
oedure. The auotion-purohaser applied for a Rule to disobarge that order 
on the ground that the Judge had no jurisdiobion to make it ; and a Buie 
was granted. 

It appears now that the application, upon whioh the order of the 
Judge was passed, was made on the 23rd of May 1907, But on the 
previous day, the 32ad of May 1907, the amending Bengal Tenancy Act 
(Act 1 of 1907) came into operation, and, by section 54, amending section 
170 of the existing Bengal Tenancy Act, it waa enacted that the words 
“ 310A" should be inserted in section 170. The effect of that amend¬ 
ment was to prevent any order being passed nnder section 310A 
of the Code : and, if the matter had rested there, the Rule 
must have been made absolute, \7hilsh the opposite party concedes 
that, it is urged that he is protected under section 8, subsection 
(c) of the Bengal General Clauses (Act I of 1899). That section 
[545] runs as follows : '* Where this Act, or any Bengal Act made after 
the commencement of this Act, repeals any enactment hitherto made or 
hereafter to be made, then, unless a different intention appears, the repeal 
shall not affect any right, privilege, obligation or liability acquired, accru¬ 
ed or incurred under any enactment so repealed. It appears that the exe¬ 
cution proceeding and the sale in this particular case had taken place be¬ 
fore the amended Bengal Tenancy Act came into operation on the 22nd of 
May 1907, and the argument is that section 54 of the amending Act re¬ 
pealed some portion of the Bengal Tenancy Act and that the opposite 
party bad acquired a right, nnder section 310A, to come in aud make the 
deposit, and that the repeal could not affect that right. That is in sub¬ 
stance the argument submitted to us. 

We must first consider, whether there has been any repeal of the 
Bengal Tenancy Act upon this point. In no part of the Bengal Tenancy 
Act CAot VIII of 1886) is seobion 3i0A of the Code of Civil Procedure 
referred to, end for the best of all reasons that it was not then in exisb- 
enoe, inasmuch as section 310A was not added to the Code of Civil * 
oedure. until the 2Qd of Mav 1894. that is nearly nine years after the 
Bengal Tenancy Act had been in operation. The argument of the opposi¬ 
te party is that section 170 does by implication, coupled with section 143 
of the Bengal Tenancy Act. incorporate, if I may use the expression, all 
the sections of the Code of Civil Procedure relating to suits, except those, 
whioh are expressly excepted. Section 170 runs thus ; “Sections 2<o to 
283 (both inclusive) of the Code of Civil Procedure ehall not apply to a 
tenure or holding attached in execution of a deoree for frreAxs due 
thereon.*' And section 143. subsection (2) runs as follows ; Subieot to 
any rules so made, and subject also to the other provisions of this Act, the 
Code of Oivil Prooedure shall apply to all such suits.” But those provi¬ 
sions can only apply to the Code of Civil Procedure, as it then stood, 
and it could never have been intended that all the provisions^ of any 
subsequent amendment of the Code were to apply. In viev^ 

%bdr6 ¥?as no rdpeal of any porbion of bbd Bengal Tenancy Aobi and 
consequently section’ 8 of the Bengal General Clauses Act has 
[546] no application. No doubt, this Court has held, although there is 
some difference of opinion upon the point, that applications under section 
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1 B 08 310A may properly be madoi where a tienure or holding has been afibaohed 

JA». 7. in exeoutiion of a decree for arrears due thereon under the Bengal Tenancy 

Act But for the reasons I have pointed out, there was no enaotmeafe to 
Cl Yin Bonn. Bengal Tenancy Act of 1885 : nor could there have 

8E0. BISkIS been any such* because, as I ha^e said, the section was not then in exist- 
®- ®* B. 18#, enoe. 

For these reasons. I think the point taken by the opposite-party 
cannot prevail, and as it has been expressly enacted that section 310A was 
not to apply to a tenure or bolding attached in execution of a decree for 
arrears due thereon, before the application to deposit the purchase-money 
was made, the Buie must be made absolute with costs. 


CoxB J. I agree. 


Buie absolute. 


SB 0. 517 (=i2 C. Iff. N. 118). 

[347] CIVIL BULB. 

Before Sir Franais W. Maolean, K.C.I.B., Ohief Juatioe, and 

Mr. Justice Ooxe. 

Smt/ABATI Dbbi V. Bodbbigueb.* 

[3rd January, 1908.] 

Bengal Tenanev Act {VIZI of 1885) s. 16 ^—Landlord and tenant—Munsif with special 
potocTf dsciiion of^^App 9 <il^Suii^^v<ilu 6 of Stttt. 

When a Munsif haa onoa baen apaoially empowered to exaeoisa anal jarfadio- 
tlon under a. 158 l6) ol the Bengal Tenancy Aob 

SelA, first that it is not neoesaary that the power should 
again on his transier to another diatnob : second, that no 

decision of the MunMf. where the only question decided ^“®thee tW 

relationship ol landlord and tenant existed or not and the value ol the suit did 

not exceed dfty tupeee. 

Held further that, where the original claim was more than 
it was reauoed to below fifty on the case coming on for trial, the claim moat 

be regarded as one for less than fifty rupees. 

[Fol. 28 O. L. J. 285=31 I. 0. P12 ; Ref. 61 I. O. 19. : 61 I 0. 738=84 0. Ii. J. 679]. 

BOI.B granted to Srimati Sbilabati Debl. defendant petitioners. 

On the 17th April. 1906 the plaintiS, M. V. Boderignes. instituted a 
suit gainst tL petitioner. Srimati Sbilabati Dabi. in the Court of the Isl 
Munsif at Hooehlv, for the recovery of Bs. 117-6 for arrears of rent and 

“’r?- nVlaXrd and tVnant was not proved. The plaintiSf there- 

relationshlp of Ian “ j ^ { Hooghly, who decreed the plain- 

K.-SS S.r. •». CM 

Procedure Code^ AfanmafJta Nath Muhherji for the petitioner. No appeal 
lav to anybody. The plaintiff, having abandoned bis olairn to a certain 
extent and rednoed his claim to Bs. 7-8. oannot again fall back on th e 

-- • Civil Bale No. 2388ioi 1907. 
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origiDal value of the suit. On the question whether an appeal lay, see igos 
Bam Mohan M’ hish v. Badan Barai (1); Dena Bandku i^andt v. Nobin Jam. 8. 

Chandra Kur 13), nwv,^~nnTm 

Hon'ble Dr. Bash Bshari Ohose for the opposite party. The plaintiff ^ _ 

abandoned part of his olatm with permission of the Court to bring a sepa* 36 C.547sti 
rate suit. It is not suggested that the original claim was a fraudulent W.M. 448 . 
one. See Mahahir Singh v. Behari Lai (3). 

Supposing the suit, a*: originally hiei. was dismIsseJ, could there be 
no appeal ? Then there is the question, whether the munsif bad jarisdio- 
bion to try the suit finaMy under s. 153 (b) of tbe Bengal Tenanoy Act. 

When he was empowered with speoial powers under s. 153 (b). be was a 
Mun^^if at Baruipur and not at Hooghly. These powers once conferred 
do not absolutely vest in the Munstf. These powers rather follow a 
Mansif. LCoxk J. You mean that he was not empowered afresh ? That 
is never done ] There has been no injusbioe in this case, and under s. 633 
of the Civil Procedure Code your Lordships may refuse to interfere. 

MacIiEAn, C J, This is an application under section 623 of tbe Code 
of Civil Procedure, iu which a Buie has been granted, and the object of 
tbe Buie is to have tbe decree of tbe District .Judge of Hooghly, dated the 
10th of May, 1907, set aside on the ground that be bad no junsdiation to 
pass such a decree. 

The SQit was one for rent, and originally it was for a sum amountiug 
to Bs. 117'6; but when the matter came on for a trial in the Munsif’s 
Court, the plaintiff put in a petition wi^'hdrawing his claim to certain in¬ 
creased rent on tbe ground of alteration of area and asking for leave 
to bring a fresh suit for that : and that arpHoation apparently was 
granted, the result of whioh was to reduce his claim iu the present suit 
to one for rent amounting only to Bs. 7-8. The Munsif held that the 
[5493 relationship of landlord aaJ tenant did not exist and dismissed tbe 
suit. Then there was an appeal to the Di'^triot iudge i and the District 
Judge took the v^ew, notwithstanding the objection of tbe defendant, that 
be could entertain the appeal, on the ground that the question in appeal 
involved a right ho receive rent. The question really was whether the 
relationship of landlord and tenant existed, nut the District Judge dealt 
with the case, as 1 have said, upon another footing, whioh I think is not 
well founded. 

It is now urged before us that the District Judge bad no jurisdiction 
to deal with the matter, having regard to the language of section 153 of 
tbe Bengal Tenanoy Act. I think it is quite clear that tbe decree passed 
by the Munsif in this case did not '* decide any question relating to title 
to land or to soma interest in land as between parties having oonflioting 
claims thereto, or a qae‘^tion of a right bo eohanod or vary the rent of a 
tenant, or a question of the amount of rent anouallv payable by a tenant.” 

It only decided the question of whether or not the relationship of land¬ 
lord and tenanb existed. Pritna /acre no appeal would lie. No attempt 
has been made by the opposite party on this application to support the 
view of the District Judge, on the grounds stated by him. But two points 
have been tak^^n ! First, it is urged that tbe amount claimed in tbe suit 
exceeded Bs. 50. 1 have stated the facts. No doubt, the original claim 

was more than 6fhy rupees, bat, when the fuit came on for tiial. tbe 
claim was reduced to Bs. 7-8. I think the consequence would be a litile 


(l) .1903) « C. W N. 4fl6. 
(3) (1908) 8 O. W. N. 487 


(U) (1691) J. L. B. 13 All. 330. 
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dangerous, if we were to aooept the plaintiff’s argument and say in the 
oiroumstanoes such as these that the olaim exaeeded 6fly rupees. 

Then, another, point was taken, namely, whether the Mansif, who 
was a Mansif of Hoogly, when he tried this suit, was speoially empowered 
bv the tiooal Government to exercise final jurisdiotion under section 153 
of the Bengal Tenancy Act. What happened is this. On the 31st of JulVi 
1896, this gentleman, who was then a Mansif of Baruipur, was specially 
empowered to exercise a final iuiisdiction under section 153 (5) of 
the Bengal Tenancy Act; but, after that power had been conferred upon 
him, be was transfurred to Hooghly. It Is contended that he could 
[330] not, alter his transfer to Hooghly, exercise the power, which had 
been conferred upon him, when he was a Mnnsif of Baruipur, and that 
fresh power ought *o have been speoially conferred upon him. I under¬ 
stand that for many years the practice has been in such and similar cases 
not to confer any fresh power and that it has always bean regarded that 
the power, having once been conferred, remains vested in the judicial 
officer in question notwithstanding he has been transferred from one dis¬ 
trict to another. It is very difficult for us, considering that many deci¬ 
sions have undoubtedly been baaed upon this view, wnioh has been held 
for very many years, now to interfere. I am bound to say, speaking for 
myself, that, looking at the language of sub section (6) of section 183, 
there is nothing in it bo suggest that, when a iudioial officer has once been 
specially empowered by the Dooal Government bo exercise fiaal jurisdiotion 
under the section, that power determines, because ha is transferred to 
another district, or that any necasalby exists that he should again be 
specially empowered by reason of such transfer. 

For these reasons, I think the Buie must be made absolute with 


costs. 

CozB J. I agree. 


BuU absolute. 


36 C. 891 (= 


12 0. W N 962=83 I. A. 98=7 0. L. J. 82 8=10 Bom. 
6 A. L. J. 290=18 H. L. J. 277=4 M. L. T. 13). 
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PbthebperbiaIj Ohetty e. Moniandy Servai.* 

[6th February and l8th March, 1908.] 

[On appeal from the Chief Court of Lower Burma. Rangoon.'] 

and fraudulent, ._ 

In oraet to defeat the olaim of an equitable mortgagee 
the DredeoePSOE in title of the reapondent. acd oo-metnber with him » 1° - 

H^ndu family; exeoQted on 11th June. 1895. what purported to be a deed o* 
the property in favour of the ptedeoegBOt m title of the appellant. 

tvAfl dfioreed the ooart finding that the vendee under the 
,.^‘*V'Z'5'oVeaL wa" aware of th^^ Equitable mittgage. when the deed w«. 
eieouted ranS the decree was aatiafled by money raised on the seonrity of the 

property by the vendee. , a 

In a snit by the respondent agaiast' the appellant to have it deelar^ Wet 
the deed Of lUh June. 1395 waa merely a be namt tranaaottoa. and to reeo^ 

Lord Maonaghten. Lord Atkinson, 3ia A.ndeew Sooble and Sit Arthoi 

^ilion. 
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poaseasion of the pcopetty. it waa foand on the faota that the deed waa benanti 
aod fcaadaleat and inoperative aa againat the plaintiS. 

Held, that the paepoae of the fraud not having been efieoted. there waa 
nothing to prevent the plaintiS Irooci repudiating the transaotion aa being 
benami, and reooveelng posaession of the property. 


1906 
FfB. 0. 
MABOH 18. 



Taylor v. Botoert (Ij, Symea v. Hug^ea (2), and In re Great Berlin Steamboat OOONOili. 
Co (3), lollowed. 

Kearley v. Thomson (4), diatinguished. C V. N 

Held, aleo, that the deed being inoperative, it wae unneoeaeary for the plain- 862^85 1. ^ 
tiS to have it set aside as a preliminary lo hie obtaining possestiion of the pro- 98s7 0. L. «|. 
perty. The suit waa therefore governed, not by artiole 91, but by actiole 114 628=l0Boin, 
of Sobedule 11 of the Limitation Act (2CV of 1877) and ooneequently waa not L. R 590-=6 


barred by lapse of iiime. 

[Diit: 6B 1. G. 648—88 O. L. J. 82 ; Bef : 78 1. O ‘222—46 All 260; 78 I. O 369 ; Fol : 
80 All 676 ; 18 O. W. N. 1831 ; 1916 M W. N. 107 ; 63 1. O. 921 ; 71 1- O. 441 ; 
Ref : Bl Mad 4‘<6 ; 17 O L J 209; 2B 1 O. 620=1 L W. ir.9; 38 Bom. 449; 25 
1. C. 129«.19l4 M. W. N 693 ; 22 O- L J i97 =19 O. W. N i i6l ; 97 L-O. 642 


A. L. J. 290 
=18 U. Cl. J. 
277=4 M L. 
T. S2. 


=< 916) -2 M. W. N 32.T ; 8l Mad 143 ; 41 Mid 197 ; 9 I. O 377 : 63 I. O. 114; 
69 I C 286 ; 44 Mad. 329=1 :»20 M W. N 647=39 M. tj. J. 6-25: 6-2 I O 962 
=1.-21 Pat 209=6 Pat. L J 373; A Lah. L J. 439 ; 65 I O. 459=71 I. O 1 = 
36 O, L. J. 491 ; 82 1. 0 633=48 Bom. 166, 82 1 O 333 ] 


Appeal from a judgment and deoree (February 2Ddi 1906) of the 
Chief Oonrt of Ijower Idurma* whiob affirmed a deoree £65^J (])dacoh 7tbi 
1904) of the Court of the District Judge of Hantbawaddy. 

The defendant was the appellanb to His Majesty in Counotl. 

The prinoipal questions raised on this appeal related to the validity 
and legal eSeot of a deed of sale dated 11th June, 1395. and of a deed of 
release, dated 30bh July lfc97, both of which the plaintiff {bhe respondent) 
contended were void and inoperative as against him. 

One Muniandy Maistry was the owner of a grant known as the 
Tankkyan grant. He died on 3rd October, i890, leaving as his next heir 
his mother Sigappa, to wnom letters of administfabion to his estate were 
granted by the Court of the Recorder of Rangoon. She died on Xst 
Ddoembec* 1893, and on her death, the next heirs to the estate of Munian- 
dy Maistry wore his cousins, Cbellum Servai and Muniandy i>ervat, who 
wgie brothers and members of a joint undivided family; and letters of 
administration of the estate of Muniandy Maistry were granted to Ghal- 
lum Servai, Muniandy Maistry had during 1883 and 1883 borrowed 
several sums of money from one Stumpp, and had deposited with him too 
title deeds of the Tankkyan grant as security for the repayment ol the 


debt. 


On 28th November, 1831 Stumpp, assigned this debt to one Arona- 
ohellam Onetty, who ou 18oh September, 1836, in'»tic.utod, in the Court of 
the District Judge of Hantbawaddy a suit to recover the amount due 
(Rs. 14,568-12) by sale of the grant. Ohellum Servai bad, in the mean¬ 
time. on 11th June, 1895 executed a deed purporting to La a sale of the 
grant to one T. P. Petharperumal Chetby (the uncle of the appellant) for a 
consideration stated to be Rs. 30.0U0 for the grant and four years' arrears 
of rent due from the tenants. In answer to Arunaohelium Chetby's 
suit, it was pleaded that the sale bo Pabherpetumal Chetby, who had no 
notice of the equitable mortgage, gave him a title free of the inoum- 

branoe. 


(1) {1876^ li. B. 1 Q B D. 291. 

(2) (1870) D. R. 9 Eq. 476. 479. 
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(3) (18841 li. B. 26 Ch. D. 616. 

(4) (1890) li. R. 24 Q. B. D. 742. 
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On 3rd January 1896 the Disfirio^ Judge gave Arunaohollaai OhoWy a 
decree lor sale on the ground that on the evidenoe in the suit Pether- 
permaL Onabty. at the time of the exeoutioa of the deed of llth June, 1895, 
had lull notice of the equitable mortgage : and that decree was affirm¬ 
ed on appeal by the Oomintssioaor of [353] Pegu on 28th March, 1896, 
and by the Judicial Commissioner of Lower Burma on 23rd November, 
1896, both the Appellate Courts in their judgments expressing doubts as 
to the bofia flies of the deed of sale. 

Cbellum Sarvai died on l9th June, 1896, and on his death Muniandy 
Servai (the plaintiff in the suit, out of which the present appeal arose) 
become entitled to the estate, Ha was at that time in Madras and did 
not return to Burma until about six months later. Pebherpermal Chebty 
then as^^erted an absolute title in himself to the Tankkyan grant. On 4th 
June, 1897, Muoiandy Servai applied for letters of administration bo such 
portion ot the estate of Muniandy Maisbry as was unadministered. In his 
application he challenged the title of Pebherpermal Chetty, who opposed 
the application ; and by order dated 15bh July, 1897, Muniandy Servai 
Was referred to the Civil Court to establish bis title. After giving instruc¬ 
tions for the institution of a civil suit, ho was induced to refer the dispute 
to the arbitration of a punchayet of certain elders of his class, who decided 
in favour of Muniandy Saivai ; and Petherpermal Chetty agreed to restore 
possession of the grant and render aonounts. Muniandy Servai wished to 
return at once to Madras, so Rs, l.OOO was paid to him on account, and 
the actual delivery of possession and settlement of accounts was postponed, 
until bo returned. He left Rangoon on 30bh July, 1897. and early in the 
morning of that day executed a document at the house of one Maung Sbwe 
Wamg. This document purported to be a release of all olairna^ bub at the 
time of the execution was fraudulently represented by Petherpermal 
Chetty to bo a record of the arrangement lor restoring the property and 
rendering accounts. 

Muniandy Servai returned to Burma about a year afterwards, when 
Petherpermal Chetty deolinod to give up possession, and set up the docu¬ 


ment of 30th July, 1897 as a release. 

Muniandy Sarvai thereupon, on 24bh July, 1901 brought the present 
suit, claiming possession of the Tanktyan grant, and alleging that the deed 
of sale of llth Jane. 1895 was a henamx transaction and not intended to be 
operative ; and that the deed of release dated 30tb July, lb97 bad been 
fraudulently obtained from him. The defendants were Petherpermal 
Chetty and two [354j persons. Muthia Chebty and Chinnia Chetty. to 
whom he had mortgaged the grant, who ware made pro/orino defendants; 
bub ixo question arose on the present appeal as to their rights. 

The defence was a denial of the plaintiff’s allegations; and it was also 


nleaded that the plaintiff had no right to sue. . - 

The District Judge held that, as sole surviving heir of Muniandy 

Maistry, the plaintiff bad the right to sue; that the deed of sale of llth 
June 1895 was a fictitious transaction ; and that the fact that the deed 
was executed to prevent a sale in execution of Arunaohalam Chetty s 
decree did not preclude the plaintiff from asserting his rights. He also 
found as to the release that Petherpermal Chetty had recognized the 
plaintiff s claim before the punch'^yei and agreed to restore possession and 
render accounts on the plaintiff's return Irom Madras ; that the 
wa*: obtained by fraud and was not binding on the plaintiff, though ad¬ 
missible in evidence under an order passed by his predecessor in office; 


SiO 
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and hhfkh ifis only legal effeob was a raoetpb for Bs. 1.000. He also held 
Ithat (the suits was nois barred by lioiitiatiioQ. 

la aaoordanae wibh his dndings the Disbriots Judge made a deoree in 
favour of the plaintili. 

Petherpermal Chatty having died pending the suit, his nephew of the 
Same name was substituted for him on the record, and pieferrod an appeal 
to the Chief Court, which was heard by H. Tkirkelt White, Chief Judge, 
and A. B. Birks, Judge, who affirmed all the findings of fact and law of 
the Court below, except that they decided that the release of 30th July, 
1897 had not been duly registered and was therefore inoperative to aSeot 
immoveable property. 

Tbe appeal was therefore dismissed. 

On this appeal, 

Upjohn, K. G. and Clement M Bailkache, for the appellant, contended 
that the conveyance of the 11th June, 1895 was not a benarm deed, but 
was intended and purported to be an absolute and bona fide transfer of the 
grant to the appellant ; the evidence to show that it was otherwise was 
wrongly admitted. But on the first respondent s own case the deed was a 
fraudulent arrangement [555] by Chellum h>ervai to defeat the claim of 
his creditor, Arunaohellam Ohetty, and that being so, was the respopdenb, 
who was another member of the same joint family as Chellum Seryai, 
through whom he derived title to the grant, entitled to recover possession 
of the property, which the deed purported to convey? It was submitted be 
was n*ot, even though the object was net effected. To ahow him no do that 
would be to allow him to take advantage of the fraud of Chellum Seryai, 
of which he was cognizant. Cbellam Servai could not have pleaded his 
own fraud to avoid the conveyance, nor could the first respondent do so. 
In such a case the maxim “/n par% delioto potior est conditio posszaeniw 
should be strictly applied. Bdferenoe was made to Tai/ior v. Bowers {Xh 
Kearley v. Thomson (2); Mayne’s Hindu Law, 6tih EJ., page 571, Ch. 
^'Benami Transations," seotion 441: 7bh BJ., page 5B8 : Qovtnda Kuar 
V. Lala Kishun Prosad v3); and Sham Lai Mstra v. Amarendra Nath 
Bose (4). 

It was also contended that the suit was barred by limitation ; the 
article applicable was Article 91 of -Schedule H of the Limibatioa Act 
of 1877), for a suit to set aside a deed or other document on the ground 
of fraud, giving a period of “three years from the time tbe plaintiff became 
aware of the fraud.” Here the first respondent buoame aware of the fraud 
on his return from Madras after the death of Chellum bervaii even if ho 
was not cognizant of it before, and the suit was nob instituted, until 24bh 
July, 1901, so that it was barred by lapse of time. 

De Qruyther, for the first reBpondent, was not beard. 

The judgment of their Lordships was delivered by— 

Lobd Atkinson. In this case an action was originally brought by 
R. Muniandy Servai. claiming through his deceased brother Chellum 
tiervai, who was himself heir and administrator of one Maniandy M.aistry, 
against T. F. Petherpermal Ohetty, tbe uncle and predecessor of the appel¬ 
lant (hereiQ-ifter called “Petherpermal the elder'*), and two foi^al de en- 
dants, [585] R. M. A. R. L. Muthia Obotby and P. M. P. Chinnia 
ChotbYi to recover posaession of a oerbain tract of paddy land about ^| 0 UU 
acres in extent, known as Government Waste Land No. 1, situate in 
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1908 Tamanaing Circle, Knngyangon Township, Hanbbawacldy disferioli, Lower 
Fbb. 6, Burma. One Arunaohellam Ohetitiy claimed to be an inoumbranoer on 
MABoa 18. these lands as equitable mortgagee by deposit of the title deeds for a sum 

of Bs. 14.568-12. 


OOONOID. 
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On the 11th June, 1895, Chellum Servai executed a deed purporting 
to be a conveyaaoe on sale of the above-mentioned lands to Fetherpermal 
Chetty tbe elder, a money-lender residing in Baagoon, in consideration of 
the sum of Rs. 30,000, tbe receipt whereof was thereby acknowledged, 

On the ISfeb September, 1895, ATunaoheltam Obetby, tbe equitable 
mortgagee, instituted a suit in tbe District Court of Hantbawaddy against 
Gheklum Servai, as administrator of the estate of Muniandy Maistry, 
deceased, and Petberpermal the elder, in which be alleged that at tbe 
time of the execution of tbe above-mentioned conveyance Petberpermal 
the eider was aware of the existence of his (Aranaobellams) claim as 
equitable mortgagee, and that the sum of Bs. 30.000, the consideration 
mentioned in the deed, had never been paid, and claimed that he might 
be declared entitled to hold his equitable mortgage over these lands in 
priority to the last-mentioned conveyance, and that the defendant Chellum 
Servai might be ordered to pay to him the sum of Bs. 14,568-12 with 
interest, and other relief. 


Petberpermal the elder 6Ied bis defence, and tbe case having come 
on for hearing, the District Judge decided, amongst other things, that 
Petberpermal tbe elder was, at the date of the deed of conveyance to 
him, well aware of the existence of this equitable mortgage, and declared 
that the latter was entitled to priority over the former, and ordered the 
defendant Ohellum Servai to pay to the plaintiff the amount of the 
latter’s claim Thereupon Petberpermal tbe elder procured a loan from 
the two formal defendants to the present suit sufHoient to enable him 
to discharge the amount due to Aranaobellum Chatty for debt and costs, 
and as security for tbis loan, he executed a mortgage of the [337J lands 
now sought to be recovered. No question has been raised as to the validity 


of tbis latter inoumbranoe. 

It is therefore clear that, whatever may have been the design to effect 
whiob the deed of the 11th June, 1895 was executed, Arunaohellam 
Chetty, the creditor, was not by it in fact defrauded of his debt. He was 
paid his debt together with the costs of the litigation, which he success¬ 
fully prosecuted, and, if his interests were prejudiced at all, it was only to 
the extent that he was obliged to take proceedings which, had the deed 
never been executed, he might possibly never have been obliged to bake. 

On the 30bh July, 1897, R. Muniandy Servai and Petberpermal, the 
elder, executed a deed of release, by whioh tbe former released all his in¬ 
terest in tbe lands sued for in consideration of Bs. 1,000 paid to him by 
tbe latter. The District Judge found that the execution of this deed was 
procured by a misrepresentation, and declared that its only efieot at law 
was as a receipt for the sum of Bs. 1,000. No objection was taken in the 
argument on the appeal in reference to the finding on this point. 


It was proved by the affirmation of Muniandy Servai given m evidence 
in tbis case that the deed of the 11th June, 1895 was executed in order bo 
enable the rent to be collected and paid to the grantors, and to qiaesn 
Subramanian’s oase,‘* i.e., the case of the equitable mortgagee The 
District Judge held that it was “ a benami conveyance” made by the par¬ 
ties to it ” in collusion to defeat '* the claim of the equitable mortgagee 
on the lands. The Chief Court of Burma on appeal upheld that decision. 
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lb was nob pressed in argumenb by Ooansel on bahaU of the appellanb 
that), on an issue of faoti suoh as this, the hading of the Judgat who tried 
the case and saw the wiboassas, approved* as it was, upoa appeal, shonid, 
under the oiroumstaaoes of the ease be disturbed. 

The only questions, therefore, for their Ijordships’ deoislon are :— 


tgos 

FBB. 6. 
MABOH 18. 

PBIVT 

OOOMOin. 


(l) Is the plaintiff, despite his partioipation in this fraudulent attempt 
to defeat his creditor, entitled to recover the possession of the lands pur¬ 
ported bo be conveyed ? 

[638] (2) Is bis right of action barred by the 91st Article of Sche¬ 
dule 11. to the Indian Limit<t^tion Act ? 

Their Lordships are of opinion that their answer bo the first question 
mn«t ba in the affirmative. 

A benami conveyance is not intended to ba an operative instrument. 

In Mayne’s Hindu Law l7bh Ed., p. 695. oara. 446) the result of the 
authorities on the subjaot of benami bransaotiioas is oorrootly stated thus:— 

**446. . . • « WherQ a traasaotioa 19 OQOd out to bo a mors b^ncivti 

it U erideat that the tenaTMtrfar abBolntely dwappaats from the tula His aacae U 
simply ao a it as for that of the person benefioially interested. The fact that A has 
assnmed the name of B in order to cheat X oan be no reason whatever why a routk 
shoald aaeist or permit B to cheat A. But, if A requires the help of the f'oart to get 
the estate back into bis own poiaeession, ot to Bet the title into his own name, it may 
he very material to consider whether A has aotually cheated X or not. II be has done 
80 by means of his alias, then it has oe^sed lo be a mere mask, and has become a 
reality. It may be very proper for a Court to say that it will not allow him to re¬ 
sume the individuality, which be has once oast oS in order to defraud others If. 
however, he has not defrauded any one. there oan be no reason why the Court should 
punish bis intention by givini; bis estate away to B. whose roguery is even mote com- 
plicated than his own. This apoears to bo the principle of the English decisions. 5or 
instance, persons have been allowed to recover property, which they had assigned 
away where they bad intended to delraud creditors, who. 

in faot, were nevif iQjured . . . But where the fcau lulent or illegal purpose has 

actually been efleoted by me^ns of the colourable Brant, then the maxim 
pari delicto potior est conditto possidentii. The Court Will help neither party. Lot 

the estate lie where it falls*." 
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Notwithstanding this, it is contended on behalf of the appellant that 
so much confusion would be imported into the law, if the maxim *n par* 
delicto potior est conditio possidentis were not rigorously applied to this 
case and, apparently that the cause of oommeroial morality would be so 
much prejudioed, if debtors, who desired to defraud their creditors were 
not deterred from trusting knaves Uke the defendant, that In the Interest 
of the public good. aS it were, ha ought to be permitted to keep for him¬ 
self the property, into the possession of which he was so unrighteously 

and unwisely put. 

Tbe answer to that is that the plaintiff, in suing to recover possession 
of bis property, is not carrying out the illegal [539] transaobion, but is 
seeking to put everyone, as far as possible, in tho same position as they 
were in betore that transaobion was determined upon. It is the defend¬ 
ant, who is relying upon the fraud, and is peeking bo make a title to the 
lands through and by moans of it. And despite his anxiety bo effect great 
moral end«, he cannot be permitted to do this. And, further, tbe purpose 
of tbe fraud having not only not been effected, but absolutely defeated, 
there is nothing to prevent the plaintiff from repudiating the entire 
transaotion. revoking all authority of his confederate to carry out the 
fraudulent scheme, and recovering possession of his property. The decision 
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of the Coart of Appeal in Taylor v. Bowlers (1). and the anthorities npon 
^hioh that deoision is based, clearly establish this. Symes v. Hughes (2) 
and In re Great Berlin Steamboat Co, (3) are to the same effect. And the 
aabhoriby of these decisions, as applied to a case like the pre^^enti is not, in 
their liordsbips’ opinion, shaken by the observations of Fry, Ii. J., in 
KearUy v. Thomson (4). 

Mr. npjohn oontenled that, where there is a fraadalent arrangement 
to defeat creditors, such as was entered into in; this oase,if anvthing be done 
cr any step re taken to carry ont the arrangement, snch as on the trial of 
an indictment for conspiracy, would amount to a good overt act of the 
conspiracy, any property transferred by the debtor to his co-conspirator 
cannot be recovered back. This, however is obviously not the law. In 
conspiracy the concert or agreement of the two minds is the offence, the 
overt act is bat the 'Outvvard and vesible evidence of it. Very often the 
overt act is but one of the many steps necessary to the accomplishment of 
the illegal purpose, and may, in itself, be comparatively insignificant and 
harmless ; but to enable a fraudulent confederate to retain property trans¬ 
ferred to him, in order to effect a fraud, the contemplated fraud must, 
according to the authorities, be effected. Then and then alone, does the 
fraudulent grantor, or giver, lose the right to claim the aid of the law to 
recover the property he has parted with. 

As to the point raised on the Indian liimitation Act, 1877, 
their tiordships are of opinion that the conveyance of the 11th £560] 
June. 1895, being an inoperative instrument, as, in effect, it has been 
found to be, does not bar the plaintiff's right to recover possession of 
bis land, and thafl it is unneoespary for him to have it set aside as a pre¬ 
liminary to his obtaining the relief he claims. The 144th, and not the 91st 
Article in the second Schedule to the Act is, therefore, that which applies 
to the case, and the puit has consequently been instituted in time. Their 
liordsbips are, for these reasons, of opinion that the decision appealed 
from is right and should be affirmed, and that this appeal should be dis¬ 
missed. They will humbly advise His Majesty accordingly. 

The appellant will pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for the appellant; H. Arnould & Son. 

Solicitors for the respondent, Muniandy Sarvai: Sanderson, Adkin, 
Lee dt Bddis. 


85 0. 36i (3ia 0. W. N. 898=8 0. L. 4. 956.) 

[561] CIVlIi RULE. 

Before Mr. Justice Mitra and Mr. Justice Gaspens. 


Habihab Pbbshad Singh y. Mathura IiAEi * 

[27th March, 1908.] 

Civil Procedure Code (Act XZV of 188?). J. 461—Jotni Mitakihara family—Uin^ 
friend—Minor's m<mev in Court—Managing member of Mtiahshara famtly— 

Withdrawal of money from Court. 


• Civil Bale No. 2 of 1908. 

(1) (187fl) L. B. 1. Q. B, D. 291. (8) (1S84) ti. B. 26 Oh. P 616. 

(2) (1870) ti. B. 9 Eq. 476, 479. (4) (I890j D. B. 24 Q. B. D. 749. 
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Tha managing membes of a joint Hindu family governed by the Mitabahara ig08 
80 bool» who is also appointed guardian ad iiient of his kxninor brother for the 27* 

purpose of a rent suit, in which both the brothers obtained a deoiee for arrears 
of rent against their tenant, is exempt from the restrictions imposed by s. 461 nrrr,B. 

of the 0i7tl Peooeduce Oode. _ 


Sham Kuar v. Afohanundo. Sahoy (1), Appovier v. Rama Subba Aiyan (2), 35 o. ti61sl2 
Qartbulla y. Khalak Stngh Kathusheri Fi»hareth v.Vallotil Manakel c. W N. 808 

Narayanan (4), refected to. s 8 0. I*. J. 

[Appr : 10 M It. T. 190=12 I. O. 77; Ref : 29 I. O. 476 ; 82 Mad. 189; 21 M. D. J. 

. 1088=sl2 I. O. 60a=(l911) 2 M. W. N. 420 J 81 All. 849 ; 72 i. O. 722=36 O. L. 

J. 234; 82 1. 0. 588=47 M. U. J. 498.] 

KUIjB granted to the pleintifts« Haribar Pershad Singh and another. 


Harihar Pershad Singh, who with bis minor brother, Bhaskar Persad 
Singh, formed a joint family governed by the Mitaksbara system of Hindu 
Law. instituted a suit for rent in the Court of the Munsi! at Arrah; 
Bbaskar Pershad was represented in this suit by bis said brother, as next 
friend. 

A deo^’ee for rent was made and the tenant-defendant deposited the 
decretal amount in Court. An applioation for the withdrawal of the 
money was made, which was refused by the Munsif, on the ground that 
DO order for payment could be made, until the next friend of the minor 
had complied with the provisions of s. 461 of the Civil Procedure Code. 
An appeal was [562] preferred to the District Judge of Sbababad, but 
no appeal lay to him and he referred the matter bo the High Court in its 
administrative capacity for directions in the following terms :— 

** The appellant U the managing member of a joint Hindu family, under the 
Mitakabara law. As such be obtained a rent decree, and the amount due under the 
decree was deposited in Court by the judgment-debtoe and the appellacb applied to 
withdraw the monty. The appellant has a minor brother, joint with himself. The 
Court held that under seotion 461 of the Civil Prooedure Code the appellant mast give 
seoority for the minor’s share of the money. The appellant contends that this view 
is wrong* 

The question has arisen between the Court and the appellant. I do not think any 
appeal lies, neither does section 6l7 of the Civil Prooedure Code apply, as I am not 
now hearing a suit or appeal nor is the executive pcooeediog judioially before me. 

But the question raised is of very great practical importance, and is a question as 
to the proper way o! conducting ofQce business, rather than one, in which a judicial 
decision between parties is involved. The Court has money in deposit due to a joint 
Hindoo family, and the question is, whether it should take security, before making 
over the money, if there are minors in the family. In my opinion it is clear that the 
money should be made over to the managing member of the family, without security 
being taken. The money belongs to the family, as a corporation. Ho part of it 
belongs speoiatly, to a particular member, whether a minor or not. Technically, 
therefore, section 461 does not apply. At the saoie time, as a pcaotioal 
matter, its applioation is open to more serious objections. In the great majority 
of Hindu joint families there are some minors, often many, and the utmost iooono 
venienoe would be caused if. whenever there were any minors in the family, the Karta 
were obliged to give security before being allowed to withdraw from Court the 
decretal amounts of rent decrees, etc. 

Liegal and practical considerations require that the Karta should not be requir¬ 
ed to give security. The matter is practically one for the conduct of Government 
office baainees. 

In my opinion there ebould be an authoritative decision, acoh as the orders in 
the High Court rules, tnat seotioa 4'31 does not require a Court to take security from 
the managing member ot a joint Hindu family, though the member of the family be 
not all majors.” 


( 1 ) U891) I. Ij. B. 19 Cal. 80 I. I. A. 166. 

(2) (1866) 11 Moo. 1. A 76. (4) (1881; I. Ij. B. 8 Mad. 234. 

(3) (1903) I. li R. 25 All. 407; li. 'B. 30 
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Tbe High Ooarb deolined bo determine in its admiaistrative oapaoiby 
the oorreoboess or otberwi^^e of a ju'^ioial order, and suggested that the 
party agsrieved by the order of the Munsif should be informed bhab he, if 
so advised, should move the High Court under s. 622 of the Civil Pro¬ 
cedure Code or suoh other law as might be applicable. 

The plaintiff thereupon moved the High Court and obtained this 
Rule, 

[563] Bahu Jog^ndra Nath Ghosct for the petitioners. 

No one appeared to show cause. 

Mitba J. Harihar Parsad Singh and Bhaskar Persad Singh are 
brothers, members of a joint family governed by the Mitakshara system 
of Hindu law. Harihar Persad is an adult and is the managing member; 
Bhaskar Persad is a minor. The brothers instiiuted a suit for rent against 
one of their benanha in the Court of the Munsif at Arrah, Bhaskar Persad 
being represented in the suit by his brother as next friend. They obtained 
a decree for rent and the tenant defendant deposited the amount of the 
decree in court bo their ovedit. Thereafter, they applied for the withdrawal 
of the amount, but the Munsif deolined to make an order for payment, on 
the ground that no order for payment could be made, until the next 
friend of the minor plaintiff had complied with the provisions of section 
461 of the Code of Civil Procedure by obtaining leave of the Court to 
receive the money and by filing a security-bond for the protection of bha 
minor's interest. 

The order of the Munsif was appealed from to the District Judge of 
Shababad ; but no appeal lay to him and ho referred the mabber bo bhis 
Court in its administrative capacity for directions in this case and in 
similar oases, which are of constant occurrence. The Court, however, 
deolined in its administrative capacity to determine the correctness or 
otherwise of a judicial order and to give any general directions. 

The present application was made under section 622 of the Code for 
revision of the order of the Munsif and a rule was issued. No causa has 
been shown. 

Harihar Persad is the managing member of the- joint family, ana he 
represents it ; and tbougb. according to the rules of prooedure in bhis 
Province, his minor brother is a necessary party in suits for rent, and was 
properly added as a oo-plainbiff in the present suit, his absence from it as a 
party would not, according bo the well established principle of Hindu law 
regarding joint families, detract from the right of bha managing member, 
the [584] aooredlted agent of the family, bo do all acts beneficial to and 
neo 0 S=:ary for the family, including the withdrawal of money deposited in 
Court to its credit. The inbroduotion of the infant member of the family, 
under the representation of the managing member as a next friend, was 
merely formal, a matter of procedure and was not necessary so far as sub¬ 
stantive rights were concerned. . ji , 

The legal constitution under Hindu Law of a joint family governed by 
the Mitak=hara system is such that a oo-paroener has no defined share in 
the family property ; the oo-parcanors are in the nature of a body corporate 
with joint rights, followed ou the death of a member by survivorship. 
The interest of a oo-paroener is not capable of definition, it being nnd^ 
constant liability to variation on the birth of a new member or the death 
of an existing member. In the case of the birth of a mala member, ha 
acquires an interest at once by birth, and supposing money were deposited 
in Court to the credit of the family represented at the date of the decree 
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in a suib by the then living members, the new mamber would ab once 5^903 
acquire an inberesb in ib, thus decreasing bbe definable shares ot bhe other Mab 27. 
oo'paroenars. On bhe obher hand, bhe death of a oo-patoenar increases ^Bulb 
the dahnable shares. Buoh variations, however, are not due to legal ‘ ^ 
representation in the sense that these words are ordinarily used, but owing 85 0.551 = 12 
to the rule ot survivorship. OWN. 698 

The fact that a minor mamber has no dehned share, that lb cannot be =8 
said at any time before partition what is the preutse iubrast of a minor 
plaintih in money deposited in Court, when he has sued with the adult 
managing member, takes tne case out of the purview of section 461. That 
section was not framed with an eye bo the peculiar oonstitubion of joint 
Idmdu families. The minor plaintill's share lu bhe amount deposited in 
Court being undetermined, the bond would have bo be, if any were, 
executed, for an indehnite amount; bub such a ooutingeDoy, as also, bhe 
execution of the bond itself for bhe benehb of a oparcaner, are opposed 
to the spirit and language of section 461. it would appear that in fram^ 
ing section 461, attention was not given bo the peculiar constitution of 
joint Hindu families goveiued by the Milakshara school. 

£56dJ In bham Kuar v. idohanunda bahoy i.1) the Court held that 
a guardian under Act Vlii of 1890 cannot be appointed of the property of 
a minor, who is a member of a joint Hindu family governed by the Mit- 
aksbara law and possessed of no separate estate, the reason of the decision 
being that the introduction of a guardian of a share, which is unasoorbain- 
ed and unspecified, would bend to disorganise the family and bring about 
a separation without a partition. The loundations, on which families 
governed by the Mitakshara system rest, as lail down in Appovrer v, 

Ziama bubba A%yan ^,2), would be oomputaly shaken, U the rules of pro¬ 
cedure and practice intended to apply to persons and their rights and 
liabilities of an altogether dilieteat character, were made applicable bo 
bbe oo'paroeners of such families. The same principle was applied in 
Qarib-vMo^h v. Khaiak b^ngh, f3) by bbe Judicial Committee of bhe Privy 
Council to a mortgage execubeci by the ko>TiOt of a joint family governed by 
bhe Mitakshaia systomiof Hinciu,Xjaw for himself and a minor oo-patoener, 
notwithstanding that a guardian of bhe minor had bean appointed by the 
Court. The Privy Council ignored the status of the guardian appointed 
by Court and upheld a mortgage executed without bhe permission of 

the Court. . 

"We, therefore, make bhe Hule absolute and set aside the order ot 

bhe Munsif and direct him to pass a payment order as asked for by the 
petitioners. 

i I CAePEBSZ J. The question for our decision in this Rule is, wbebhei 
the managing member of a joint Hindu family, governed by the Aiitak- 
Bhara. who was appointed the guardian ad litem of his minor brother lot 
the purpose of a rent suit, in whioh both bbe brothers obtained a decree 
for arrears of rent against their tenant, is exempt from the restrictions 
imposed by section 461 ot the Code ot Civil Preoedure. 

Section 46i (2) ot bhe Code runs thus “ Wnere the next friend or 
guaroiau for trie suit has not been appointed or declared by oompetonO au¬ 
thority to be guardian of one proparoy of one minor, or, having been 
so appointed or dcolaceo, is under any disaoility known do one 

Court to receive the muney or otuor moveaoie property, the C omb sUad, if 

{it 11891) 1. Ij. R. 19 Cal. ‘60i. '3^ a9u3) 1. Li. U ^ 2o All. 407 ; tt. B. 

^2) (l&66) 11 Moo. 1. A. 76. 30 1. A. 16 &. 
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ib grants him leave to receive the propertv, requite suoh seourity and give 
suoh direobiona as will, in its opinion, suffioiently protaot the property 
from waste and ensure its proper applioation." 

The objdot of the section ia to protect property received by guardians 
ad litem on behalf of the minors they represent. There is nothing in the 
words of the section from which any exception may be deduced. The 
language used is general and applicable to every case where property is 
received by a mere guardian ad litem on behalf of a minor. To read 
an exemption into the section must, therefore, be justihed only by the 
olearest necessity. 

Now, the facts, upon which this Buie has to be decided, are suoh as 
are oontemplated by the section. The adult plaintiff, who was the 
manager of the joint family, was never appointed or declared to be the 
guardian of his minor brother's property under the Guardians and Wards 
Act, Vin of 1890. But he could not be so appointed, because, as is now 
settled law, the interest of the minor oo-plaintiff is not individnal pro¬ 
perty at all. It may be said that, if the adult plaintiff respresenbed the 
joint family, the addition of his minor brother, as a co-plaintiff, was either 
unnecessary or intended to imply that the minor bad some separate in¬ 
terest in the arrears of rent to recover which was the object of the suit. 
It is, however, too late to contend that, according bo strict principles of 
Hindu Law, the managing member of a Mitaksbara family can sue without 
joining the other members as parties to the suit i see Karhusheri Piiha* 
teth V. Vallotil Manakel Narayanan (1). There may be oases on which a 
manager alone can sue to recover rent; for example, if he has given a lease 
in bis own name, and the suit is for rent due in terms of the lease. This 
is not the case here, nor is there anything to indicate that the minor oo- 
plainbiff is possessed of any separate property, which might be the subject 
of proceedings under Act VIII of 1890. 

On principle, also, joint brothers oannot be sureties, one of another, 
in a Mitaksbara family ; therefore^- the adult plaintiff £567] cannot be 
called upon to furnish seourity in respect of money to be received by him 
on behalf of his minor brother, who was made a co-plaintiff in order to 
obtain a joint decree for rent. The adult plaintiff represents the joint 
family, including the minor oo-plaintiff : the decretal amount belongs just 
as much to the joint family as to the minor brother. 

It is not necessary to consider the case of mortgage suits or other 
oases where minor plaintiffs are represented by guardians ad litem who 
are managing members under the Mitaksbara say stem. 

For these rearons, I agree that this Buie must be made absolute. 

Rule absolute, 

\ 




(1) (1881) 1. L. B. 8 Mad. 28i, 
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85 G. 668 (=12 0. W. N. 64B). 

[968] APPEtiitiATE CIVIIj. 

Befors Mr. Justice Bampini and Mr, Justice Sharfuddin. 

KesHobati Kumari V. Macqreqob.* 

[19bh February, 1908.] 

Receiver’—TieceiveT'% aecounte—Direction ae <o, if appealable—Civil Procedure Code, 
es. 603, cl. (/). and 683, cl. 21. 

Dlreobions given by a Coaifc in passing reoeivet's aoooanfes are not appealable. 

CDist. 11 M. Cj T. 383=14 I. O. 277; Fol. 14 C. tj. J. 445=12 I, O 780; 65 I. 0. 403= 
1921 M. W. N. 806; Ref. 18 M. Ei. J. 689=4 M. ti. T. 268; 25 I- 0. 645; 1920 
Pat. 95=64 I, O. 907: Of. 45 Bom. 99=59 1. 0. 421; 1994 Nag. 63; 1932 M. W 
N. 741=16 Ii. W. 754=48 M. L. J. 707.3 

Apfeaij by the petitioner. 

*W. O. Maogregor, the defendant-respondent, was appointed by the 
Court the receiver of the Hundwa Estate, and acted as such from the 
SQnd December 1905 to the 4tb July 1906, on which date be was dismiss¬ 
ed by the Court. But W. O. Maogregor continued to act as the receiver 
up to the 24th October, the date on which he actually made over charge 
to the agents of Bani Keshobati, the petitioner. 

On the 31st October, 1906, Bani Keshobati Koer filed a petition in 
the Court of the District Judge, Santa! Parganas, chargtag Mr. Maogregor 
with mismanagement of the Hundwa Estate in his capacity as ad interim 
receiver. 

The Deputy Commissioner of Dumka by his order (dated the 26th 
February, 1907) on the petition passed the accounts and gave certain 
directions as to further examination of certain items of the account. 

The petitioner, being dissatisfied with this order directing farther ex¬ 
amination, has appealed. 

Babu Joygopal GHosA for the respondent took a preliminary objec¬ 
tion to the bearing of the appeal, oontonding that no appeal lay under ss. 
603 and 688 of the Civil Prooedura Coda. 

[869] Directions by the Court may be necessary, but they are not 
appealable. 

Bahii Luohmi Marain Singh for the appellant. Section 688 of the 
Civil Procedure Code is oompreheneive, but vague. 

Bampini and Shabpodlin, JJ. This appeal purports to bo against 
an order of the Deputy Commissioner of Dumka, dated the 26th February 
1907, in respect of oeitain accounts filed before him by a gentleman, who, 
had been appointed ad interim receiver to a certain estate. This 
receiver has now been removed from the management and has submitted 
bis accounts to * the Deputy Commissioner, who has considered the 
accounts and given certain instructions with regard to them. Now the 
petitioner Bani Keshobati Kumari has appealed to this Court, saying that 
she is not satisfied with the order passed by th» Deputy Commissioner on 
the 26th February, 1907. 

A preliminary objection has been taken by the respondent to the 
hearing of the appeal, namely, that no appeal lies. The pleader for the 
would-be appellant maintains that the order of the Deputy Commissioner 
Is appealable under clause 24 to section 688 of the Code of Civil Prooe* 
dure. Clause 24 of that section gives an appeal against orders under 

* Appeal from Order, No. 95 of 1907, against the order of H. W. Boroope, Dietriot 
Jadge of SanUl Parganas, dated the 96tb of Febraaiy, 1907. 


1908 
Fbb. 19. 

APFBDDATB 

OrviD. 

36 0. 668=12 
a W. N. 648. 



Bti Cal. 570 


iRDi&R aiaa ooues 


tioi. 


1908 seobioa 603 of fihe Ooda of Givil Prooaduro. Now, bha orders, whiob 
Fbb. 19. . appear to be appealable uader seotioa 503, are ol four olassesi firstt orders 
— appointiing a reoeiver, secondlyt orders recnoving a person, in whose poa- 
session or custody the property may be, from the passession or oustody 
thereof, thirdlyt orders oommitbing property to the oustody or managa- 
85 0. 568=12 ment of a reoeiver, and, fourtklyt orders granting to suob reoeiver suoh 
C. W. M. B48. fee or commission on tho rants and profits of the property by way of 

commission as tha Court thinks dt. 

The learned pleader for the appellant oontonds that the order, whioh 
the Deputy Commissioner has passed, comes under olause'C/) of section 
503. Bub clause (/) of section 503 ocours in that part of the section, whioh 
enumerates the receiver’s liabilities and it does not it seems to us, con¬ 
template the passing of any orders by tha Court. This clause says that 
‘‘every receiver so appointed shall pass his accounts at suoh periods and in 
suoh form as the [57oJ Court direct, No doubt, In passing the reoaiver s 
accounts, the Court may have to give oeitain directions ; but it does not 
appear to us that these directions are subject to an appeal to this Court 
under section 588, clause (24) of the Civil Procedure Code. 

We therefore dismiss this appeal with costs, 

Appeal dismissed* 
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Before Mr. Justice Mitra'and Mr. Justice Caspersz. 
Bameshwar SmaH v , Baghunaxh Singh,* 


[23rd March, 1908.] 

Land Begistraiion—Land Begi$tration Act {Bengal Act Vll oj 1876) si. 69, 63—Cow- 
peitnt Court, meaning oj, *»» 8. 69—Jurredtciton—RfiviatoM by High Court, power oj. 

The High Coatt has ioriadiolion under a. 622 of the Oivil Prooeduto Oode to 
revise an order made by a Civil Court under a. 59 o! the Land Begistratiofl Aot 
(Bengal Aot Vll of 1876). 

Umatul Mehdi v. Kulitcm (1) followed. 

A Court having territorial, but no peouniary iuiiadiotion, ia not aoempatent 
Court within tha meaning of a. 59 of the Aot. 

As eoon aa the oerbifioata ia sent to the Colleoboc and he regiatars tha 
of the suooaaaful parsons, the functioa of the Oivil Ooucb tarcainates and the 
High Court oannot thereafter interfere in the matter. > 

[fief: 74 1. G. 474=4 Pat L. T. 718:3 


Civiii Bole. , , . 

On tha 7bh of August, 1906 the pabibioner purohasad an eighb-annas 

share in a certain mouza from one Mussamab Parijan, who again on the 
94fch of Aueust, i906 sold the said property to the opposite party, 
hbev on tha 29bh of November 1906 applied to the Collaclior of Gaya *0^ 
rflfiistraliioa of their names under Bengal Aoli VII of 1906 in respeoli of the 
saTd property. Thereafter on the 26th of February, 1907 the petitioner 
objected to'the registration of lUa names of the opposite party and applied 
for registration of his own name in respect of the said proparoy. 

On the 21st of March, 1907 tha ColK'obor referred the case to the 
District Judge of Gaya under seotioa 55 of tne Aot, who transferred it for 


* Oivil Rule No. 3488 of 1907. 
( 1 ) (1907) I. Ij B.86 0al 120. 
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determiiiabion to the Court of tbo Munsif of Gaya, who bad jurisdiolicn to 
try suits valued up to Rs. 1,000, though the value of the subieot-matter 
in dispute Nvas admittedly more tbin Rs. 2,000. 

[572] After the Mun^if had partially goue into the case, the petitioner on 
the 5bb of August, 1907 applied to the Disbriob Judge for setting aside his 
previous order. 

On the 1st of Ootober 1907 the Munsif pronounced judgment in 
favour of the opposite party and against the petitioner and a oertidoate 
under section 63 of the Act was forwarded by the Court to the Collector, 
who on the iSbh of December 1907 directed the namei of the opposite 
party to be registered as the proprietors in possession. In the meantime 
on the 9hh of Daoenaber, 1907 a rule was obtainov^ from the Higb Court 
on tbe opposite party to show cause, why the order of the Munsif should 
not be set aside on tbe ground that he bad no jurisdiction to try tbe case; 
it was also argued that the High Court had no jurisdiotion under section 
622 of the Civil Prooedure Code to revise tbe order of tbe Civil Court. 

Dr. Rash Behari Ohose and Babu Chunder Sekhar Prosad Singh 
for the petitioner. 

Babii Umakali Mookerjee and Babu Laohmi Na^ain Singh for the 
opposite party. 

MitRA and Casperi?Z JJ. In a matter arising but of a proceeding 
under tbe Bengal Registration Act, VII of 1876. a reference was made by 
the Collector under section 55 of the Act to the principal Civil Court in 
the District of Gva. The value of the property appears to have been over 
Rs. 2,000. The District Judge, on receipt of the reference, directed the 
Munsif to determine the question of possession or title to possession for 
the purpose of finding out whose name should bo registered in the register 
of tbe Colleotorabe. An objection was made to the jurisdiction of tbe 
Mun‘=^if to try the case. The objection was, however, disallowed by the 
District Judge, and the Munsif pronounced his judgment in favour of the 
opposite party and against the petitioner before us. This order was 
made on the Isb Ootober, 1907. Tberoaftor, and before any application 
was made to this Court, a oerbifioato under section 63 of tbe Act 
was forwarded by the Civil Court to the Collector and it appears 
[87i>] that, on the 18th December, 1907. the Collector directed the names 
of the opposite party to be registered in the regictar of estates as the pro¬ 
prietors in possession. In the meantime and on the 9bh December, 1907, a 
rule was obtained from this Court on tbe opposite party to show cause 
why the order of the Munsif should not be set aside on the ground that he 
had no juriediotion to try the case. The rule as worded would indicate that 
it was against tbe order doclining to transfer the case, bnt it was really a 
rule against the order of the Mun'sf deciding the ca-'e in favour of the 
opposite party. 

Tbe first question that we have to decide in this case is whether we 
have jurisdiction und^r section 622 of the Civil Procedure Code to revise 
the order of the Civil C )urb. Wo have no doubt that wo have such 
juisdiotion. Section 62 of Bengal Act VfT of 1376 u akos an order of tbo 
Civil Court final and nob subject bo appeal or order for review. It does 
not prevent our lovlsing tbe order of tht^ lower Court either under section 
622 of tbe Civil Prooedure Code, or under the Charter Act. This was 
also the view taken by a Division Bench of th s Court in Omatul Mehdi 
V. Kulsurn CD. 

I. li. It. fl5 Cal. 120. 
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The second quesbion Is, had bhe Mansif jarisdioblon bo bry the oasoi 
albhough bhe value of the properby was over Bs. 2,000 ? Seobion 59 of bhe 
Aob enables bhe prinaipal Civil Coarb of bhe disbriob, which is bhe Goarb of 
bhe Disbrvob Judge, bo transfer a case referred under seobion 55 of bhe Aob bo 
a oompebenb Civil Courb in bhe disbriob. The oompebenoy of a Gourb consists 
in territorial as well as pecuniary jurisdiction. In this case there was 
territorial jurisdiobion, bub there was no pecuniary jurisdiction. The 
pecuniary jurisdiobion of bhe Gourb must be regulated by bhe Bengali 
North-Western Provinces and Assam Oivil Courts Aob, and under seobion 
19 of bbab Aob the extent of bhe jurisdiobion of bhe Munsit oannob go 
beyond Bs. 2000. The Gourb of the Disbriot Judge or bhe Subordinate 
Judge was bhe oompebanb Court in this oasei so far as pecuniary jurisdio- 
bion was oonoerned. The Munsif in our opinion ought not bo have tried 
the case and the Disbriot Judge was wrong in transferring bhe ease to him. 

[574] On the third ground argued before us, we think that the rule 
must be disoharged. That ground is that the Civil Court, which enter¬ 
tained the reference under seobion 56 of bhe Act, has ceased bo have any 
jurisdiobion in the matter, and we cannot, therefore, exercise our revisional 
jurisdiction. As soon as the oerbifioabe was sent bo bhe Collector and the 
Collector registered bhe names of the persons, who were successful in the 
Oivil Courb, bhe (unction of the Civil Court ceased. Wa could nob direct 
bhe Collector bo alter bhe entry in bhe register. So far as the function of 
the Oivil Court was oonoerned, it terminated with bhe registration of the 
names by bhe Colleobor. We ought nob, therefore, to interfere in bhe 

matter. . iu* 

There is another reason also why we ought nob bo interfere in this 

case. The petitioner has his remedy in the Civil Court. If bhe Mansif 
has acted wibhouh jurisdiobion bhe order may be set aside or the 
about registration may be altered by an adjudioabion of title by the Civil 

Courb. 

The rule is accordingly discharged with oosbs. 


85 C. 675. 

[576] APPEIiliATB OlVIIi 
Before Mr, Justice Brett and Mr, Justice Coxe, 


Jad0 IjAL Sahu V. Janki Kobb.* 

[31sb January, 1908.] 

Mahomedan Law—Fre^emption—OuHomary right—Hindus of 

0 / pre-emption, aBseriion of-ProoJ-Delay in f 

Formalities—Who cgn perJorm—Manager o/ adult 7a fo 

rights and duties of—Court of Wards Act {Bengal Act it* 

48, 49, BO_ Bengal Estates Partition Act {Bengal Act V of 1897), 29, 95. 

The Hindus of Bibar have adopted the Mahomedan law of pre-emption for a 


long time, 

Fukeer Ratooi v. Shoikh Emambuksh (1) followed. 

Champaian has from the earliest times been inoladed as one of the distriots 
forming the subah of Bihar, and as a judioial distriot it has all along, ti'l quiM 
lately, been united with Saran, in which the existence of the custom of pre¬ 
emption has been judicially recognized. 

Meelhun Lai v. Deo Murat (2) refer red to. __ 

^Appeal from Original decree. No. 440 of 19D6, agsinat the decree of 3 N. Ohuoker- 
butty, OQg. Sabordinae Judge o! Moaatfle«pote, dated July 14, 1906, 

(1) (1868) W. B. (P. B.)'148. U) (1837) 6 Bel. Kep. 197. 
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When the exlstaaoa of the oustom, nndae whioh Hindus ha¥a the same eight 
of pra*eixcption under the Mahomedan law as Mahomedans in any dtsfcrlob. is 
ganarally known and judioially reoogniaed. It is not neoesaaiy to assert oc prove 
it. 

I?ttke6f HatBoi v. Sheifo EJmambuhth (1) explained. 

Thera must be no delay in the assertion of the olalm of pre-emption or 
ial<th-i-motoasibat, but before the shafee or pre>eniptor oan assert his right to 
pra*amption* he must be satiaded by evidenoe* which he holds to be eredible* 
that a sale has been eompleted. 

MuTia/mmad Wilayat AU Khan v. Abdul Bab (2) distinguished and Begam v. 
JJuhammad Tahuh (B) followed. 

Under the Mahomedan law. before it can be held th^t the sale is complete, 
there must be a cessation of the vendor’s right in the property, and the solution 
of this matter is to be found in detecmining in each case what the intention of 
the parties was. 

rS763 I/adun ▼. Bhyro Ram ^4) referred to. 

There is no fixed time within which the talah-i-i^htishad should be perform, 
ed and it is a question of fact for the Court to determine, whether It was done 
within due time. 


im 
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Jumeelun v. LuUtf Hdssem (5) followed. 

The performance of the talah-i~i9hti9had is not meant to be done for the in> 
formation of the vendor or vendee, though no doubt its effect may be to give 
them information. The formality is insisted on with the obleot of securing 
evidence that the pre-emptor has really asserted his right and beeeuso evidence 
is wanted in order to establish proof before the Magistrate, and. unlike the 
ialah-umotoasihai^ It must be performed in the presence of witnesses. 

Bujjtd> Alt Chopedar v. Chundi Churn Bhadra (6) referred to. 

The performance of the ceremony in the kachari of the vendor is a snffiolen 
oomplianoe with the taw. 

Mubarak Husain v. Kants Bano (7) not followed. 


A guardian or manager under the Court of Wards oan perform and it is his 
duty to perform the ceremonies of pre-emption on behalf of an adult female 
ward of Coart; and from the omission in the Conrt of Wards Act to confer the 
light expressly on the guardian or manager, it does not follow that he is not 
entitled to perform these oeremooiee. 

Ahadi Begam v. Inam Begam f8>. Umrao Singh v. Dnltp Singh (91 referred to. 

Fabrication Is not one of the devices permissible under the Mahomcdan law 

for defeating the right of pre-emption. 

Per Come J. An order under s. 29 of the Bengal Estates Partition Act ^r TOt 
the affect of dividing the shares 6f the proprietors finally, until the ^te 
specified in a. 95 of the Act, and. until the later date, the sight of pre-emption 

snbsisti. 

Wahed Alt Khan v. Hutiooman Perthad (t0> referred to. 


Jedbraj Singh v. Tookun Stnph(lt) distingnlahed. 

FAHlrm * B9 Oal tl5’ Fol * 41 Cal. 943: Ref ; 20 O. W. N. 1048= 94 I. O. 210=1 Pat. 
[Attirra ;*''o*'^' 26=45 Bom. 1056=14 ti. W. 604=1922 M. W. N. 63 : 64 

I. C. 919=38 Bom. ti. R. 1079; 29 C. W. H. 400.3 


AppbaIi by defendanfcs Nos. 2 and 4 to 11. 

This was a suit for enforcing a right of pre-emption. Maharani Janki 
Koar of Bettia, the plaintiff, was the pre-emptor and defendant No. 1 was 
the vendor and defendants Noe, 2 to 11 were the pnrohasere. The pro¬ 
perty In dispute was the share of the defendant No. X in mehal Motiharl. 


(1) (19681 W. B. (P. B.l 143. 
(21 (18981 1. tj. B 11 All- 108. 

(3) (18941 I. Tj. B. 16 All. 844 

(4) (1067)'8 .W.^. 265. 

(61 (1871>;16 W. B- F. B. 19 
(6) a890> I. L. B. 27 Cal. 648. 


(71 (19041 T. ti B. *7 All. 160. 
(fl) (187871 I R- Tj. 1 All 621. 
(9) (19011 1. tj. R. 28 All. 129 
flO) (1869) 12 W. B. 484. 

(11) (1670) 14 W. B. 476. 
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The plain^iiff was admlbbadly a oo-sharer ol bha m^haU The defendants 
Nos. 2 bo 111 the parohasers, had no share in the medal before the 
data of bheir purohase of bhe disputed share. The plaiafai£f*s ease 
was bhah the sale was effeobal, without giving her nobioe, for a 
[377] consideration of Rs, 26.000 only, though in the X^abaZa Rs. 39,969 
had been falsely stated to be the consideration money. The plaintiff's, 
estate was then under the management of the Court of Warda, and Mr. 
liowis, the manager, performed the falo6-t-mowasibai atBettia, as soon 
as be beard of the sale and the ialah-i~ishiishad in time at Motiharl. It 
was further alleged in the plaint that the plaintiff had purchased an 1 
anna 4 pies 16 krants share of tola Begumpur appertaining to the weXiaZ in 
dispute from the defendant No. 1 soon after ithe date of sale of the dis¬ 
puted property, and that this share, though not covered by the kahala of 
the defendants Nos. 2 to 11, the plaintiff believed the latter olalmadi as 
having passed to them also under their sale deed. 

The plaintiff therefore pravod that her right of pre-emption might be 
declared in respect of the undivided share of the defendant No. 1 in the 
various villages comprising mehal Motihari, save and except the share in 
tola Begumpur aforesaid, which had been sold to the defendants Nos. a to 
11, that an enquiry be made as to the actual amount paid by the defend¬ 
ants Nos. 2 to 11 to the defendant No. las consideration money of the 
hahala and that it might be ordered, upon the plaintiff’s paying to the 
aforesaid defendants the actual consideration money so determined, one 
said defendants Nos. 2 to 11 do convey to the plaintiff all °- 

the m<ihal, which they had purchased from the defendant No. 1 under the 
kahala dated 28fth July 1904. There was also a prayer in the alternative 
that In case the Court held that the said share of one anna four pies ana 

sixteen krants of toZa Begumpur had passed to the defendants ^s, to 

11 under their sale deed, it might be declared that the plaintiff had a 
right of pre-emption in respect of that share also. Knc 2 in 

Defendant No. 1 filed a written statement 
n. who really contested the suit, filed another. Their aontantiions were 

(1) bha? Hhe plainiift had no cause o£ aobion. (2) thaj. the 

not) legally partorm bolih *ho tilabi-i-mowastbat and the talab-* **^‘*^“ 

lihronghhar manager. (3) that these two preliminary 
not duly performed. (4) that the plaintiff’s manager had knowledge ^ the 
defendants’ purohase long before the 13th Angus* 1904 . the date on wb oh 
[578] the plaintiff alleged she came to know of the s io 

rd^fd - p- 

party was ^Id to ^ hased in February 1905, was covered by 

orihe 24bb July 1904. (8) that on account of her subsequent 
their fcabafu of *h 24th J y pre-emption, 

^^dtertbat the oonsiaeration-money mentioned in their sale deed was 
the actual price paid by them for the disputed P-^OP^*?- 

Defendant No. 1 praotioally supported the plaintiffs case by her 

The Subordinate Judge deoraed the suit in full against defendant, 

Th. ^Advocate.G»n>ral {Bon. Mr P CBa6«, awakali 

Mukhtrji. Babu Manomohan Daita and Maulv, Syed Mnhammad Tah*r 
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with him), lor bho appollaobs. The law ol pre-empbion nob being bhe 
berriborial lawi bhe faob tbab bhe ousbom prevails among Hindus ol Bihar 
musb be pleaded and proved: Fukeer Hawot ▼. iiheikh Kmambuksk tlj, 
Hubeebui fioaaein v. haLla Dewkee ISlundun Inder Narain Ohowuhry 
V. Mahomed Naztroodaeen ^3)i MoHesfiee hal v. Gfvrtsi^an iSheraj Ai% 
Chowdhry v. Hamzau Btbee (.5). Mohesh Itall v* Chnstian Kantee 
Bam V, Wulee Sahoo (7), H»ra v. Kallu {Q). 

"Where bhere is no such esfaablished ousbom or ib is di£Saulb bo asoer- 
batn whab law would apply, Oourbs are bo be guided by principles of equity, 
jusbioe and good oonsotenoe: See Oivil Courtas Aob of lHb7j, s, 37i Oo* 
poX Sahi V. Ojoodheapershad (.9), JoobraJ Stngh v. Tookun bingh (lO), 
Braja Kishor Surma v. Ktrt% Churtdra Surma UD- the present case 
bhe plaintiff refused bo exeroise bbe rights ot pre-empbion, until alter bhe sale 
[679] though she had information of bbe proposed sale m time. There is 
no equity in her favour, lb musb be held she deolined bo puiobase. See 
Bhatrcn Singh v. Latman U^). The plaintiff moreover had no right of 
pre-emption, as bhe estate was under partition and an order must have 
been passed under s. 29 of the Estates Partition Aot, 1897, destroying the 
right of pre-empbion. The plaintiff also had lost bhe right by purchasing 
a portion oi bbe property, as such is bhe doctrine of Mahomedan law. If, 
however, ib be held that bho right subsisted, she should have stnobly ob¬ 
served bhe rules of bhe Biahomedan law. F%rst : bhere should be no delay 
in performing bhe talab^i-mowasibat : Jhootee Singh v.KomuX Hoy 
Churn Burhur Mahton\,l^U Hhoao Mahomed v. Hadha Churn v. BoLia U-^). 
l^ubee Buksh v. Kaloo Lushker U6).^X* Muhammad Y.XaJ Muhammad U7), 
Bhairon Singh v. Laiman U2), Jarjan Khan v. Jabbar Meah\,lSh Muham¬ 
mad Wilayat AU Khan y.Abdul Hat) 1 l'ti)MeQam y,M uhammad Yakub ^20}. 
Second, the talab-i-ishtuhad must rilake mention of having perlotmod the 
talab-i- 7 not 9 €u%bat, must be in time, and must be performed m presence of 
the witnesses and ot bho person in possestion of the lands. i,e., either the 
vendor or bhe purchaser. See Jhooie Singh v. Komul Hoy Prokas 

Singh v. Jogesivar bingh (21), Oolakram Deb v. Brindaban Deb ^22), 
Chamroo Pasban v. Puhlwan Hoy 02a), Hujjub Ah Chopedar v. Chunai 
Churn Bhadra (24), Ali Muhammad Khan v. Muhammad baid Hussain 
(20), Mubarak Husain v. Kan%» Bano (2b). bee also Maonaghten s 
Mahomedan Law (1826), p. 183. and Wilson’s Digest ol Mahomedan Law, 
2nd Ed., p. 412. As to other oases showing how strictly U is necessary 
that all formalities be duly observed and on the question of ratitioation, 
see Wahed AU Khan v. Hunooman Pershad (27), Nubee Baksk v. KaLoo 
hushker (28), Bolton Partners v. Lambert (2d). Sea also Shepnard and 


(1) (1863) w. B. F. B. Vol. 148. 

(3) (1864) W. B. Gap. Vol. 74. 

(8) (18R4) 1 W. B 234. 

(4) (1866) 6 W. B. 250. 

(5) vlb67) 8 W. B. 204. 

(6) (1867) 8 W. B. 446. 

(7) (I869j 11 W. R. 251. 

(1885) 1. Ii. B. 7 Ail. 916. 

(9) Uti64) 2 W. B. 47. 

(10) (1870) 14 W. B. 476. 

(11) (1871) 7 B Li. A. 19, 26. 

(12) (18S4) 1. Ii. B. 7 All. 28. 

U8) (1868i 10 W. B. 119. 

(14) (1870) 13 W B. 259. 

(15) (1870) 13 W. B. 832. 


(16) ^1874) 22 W. R. a. B 4. 

(17) (1876) 1. Ii. ». 1 All. 288. 

(18) (1864) I. Ii. B. 10 Oal. 8S3. 

(19) (1888) l.L, R HAIL 108. 

(20) (1894; 1 Ii. B. If^ Atl844 

(21) (1668) 2 B- Ii. R. A. U. J. 12. 

(22) (lb70> 6 B. Ii. R. 166. 

(28) (1671) 16 W. B. O B 8. 

(24) 1. Ii. R. 17 Cal. 543. 
(23/ (1896) 1. L. B I8 Ali 309 
(26i (1604) 1 Ii. a 21 Ail. 160. 
(27i (1869) 12 W. R. 484. 

(25) (1874) i2 W. B. 4. 

(29) (1888) Ii. B. 41 Oh. D. 2^6. 
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Ounningham’s Contraoi) Aot, 9tih Bd., £980] p. 287. The plainSiS olaim- 
ed bha righb of pre-empbioQ boo labe. Lastly, bhe Coarb of Wards bbrongh 
iti3 manager oannoli perform the talab-i ishtishad. The OoQtt of Wards 
Aot gives him no suoh power. See seobions 14, 20., 38, 39, 41, 48 (last 
part of ol. 3), 49 and 50. The manager oan do only all aobs for the pro¬ 
per oare and management of bhe existing property. See also Dii%e^ 
Chunder Boy v, Qolam MoUapha (1), Bhoopmdro Narain Dutt v. Baroda 
Prasad Boy Ghowdhury (2). 

The HorCble Dr. Bash Behary Qhose {Maulvi Muhammad Yusuf, BabuM 
Bamaharan Mitra and Naliniranjan Chatterji and MausH Byed Shamshul 
Muda with him). Tive Mahomeden law of pre-emption prevails amofig 
Hindus of Bihar; Bamrutun Singh v, Chunder Narain Bai (3), 

Lai V. Deo Murat t4) Fukeer Bawot v. Sheikh Emambuhsh (S) Joy Koer 
V. Suroop Naroin Thakoor (6), Sheojuttun Boy v. Antoar AH (7)i Bfw» 
Doolai Misaer v. Jhumuok Lall Misaer (8) , Parsasth Nath Tevxvri v. 
Dhanaz Ojha (9). See also Amir Ali*s Mahomedan Law, Vol I 8^5 Bd. 
p. 696, Wilson’s Digest of Mahomedan Law Art. 351, p. 396, There Is 
no authority for saying that, even in ease the ouatom is a well'establishod 
one, bhe custom must be pleaded and proved. See Fukeer Bawot v. Sheikh 
ShnamJyukah (5) cited by trhe appellants on this point. The oases 
cited by the appellantis on this point are mostly from distriots, where 
custom is not well established. Champaran is included in auba 
Bihar : Ain-i-Akbari ^Gladwin), p, 477, and Hunter’s Statistical 
Account of Bengal, vol. xiii, p. 252, The custom has been - judicially 
reoogniaed in Champaran: Wilson's Digest of Mahomedan Law, P> 896 
and Amir All’s Mahomedan Law, Vol. I, 3rd Ed. p. 696. Claim (pre-emp¬ 
tion) cannot be made, when bhe negotiation is being made and the right 
does not acorae, till bhe sale is oompfafie: Goordyal Mundut v, Teknoraiu 
Singh (10), Laduriiys hhyro Bam (11 )j Janki v, Qirjadat (12), Begam v.j 
Muhammad Yakub (13). The Full Bench case, Janki v. Qirjadat (12} 
[58 Ij is distinguishable, however, as there the olaim was based on the 
wajib-uLarz of the village. See also Baillie’s Digest (1865), p* 483, 
Hamilton’s Hedaya, 2nd Ed., P. 551, McNaghben, p. 196, Wilson's Digest 
p. 407 (Art. 371), Amir Ali, p. 606, Under Mahomedan law, for the sale to 
be complete, the vendor's right must absolutely cease; Begam v. Jifwham- 
mad Yakub (1 *)■ To ascertain, when the right of the vendor ceased in the 
property, you cannot refer to the Mahomedan law. It is a question of feet. 
See Transfer of Property Act, s. 54. The right is nob lost, if sha/ee 
refuses to act on information, which he disbelieves: Lajfa Prasad v. Pahft 
Prasad (!-'>). In this case the purchase-money was not paid before the 
registration, and thus bhe sale was nob complete. See Baillla's Digest, p. 
601; bhama Charan Sarkar’s Mahomedan Law, p. 467, and Najm^un^nssaa 
V. Ajaib AU Khan (16). On the question of delay in making the 
ishtishad, there is no hard-and-fast rule ; Jumeelun v. Luteef Hosaein (17), 
There is no positive rule of Mahomedan law that it must be performed in 


(1) (18B8) 1. L. B. 16 Cal. 89. 

(2) (1891) 1. Ij. B. 18 Cal. 600, 608. 

(3) (1702) 1 Sal, Bep. 197. 

(4) (1687) 6 Sel. Bep. 197. 

(6) (1862) W. R. P. A. Vol. 148. 

(6) (1864) W. B. Cap. Vpl. 269. 

(7) (1870) 13 W. R. 189. 

(8) (1872) 17 W. B 964. 

(9) (1906) 9 O. W. N. 674. 


(10) (1866) a W. B. 316. 

(11) (1867) 8 W. R. 216. 

(12) (1886) 1. L. 7 AIL 482. 

(18) (1894) 1. li. B. 16 AU. 44. 
(14) (1894) 1. L. B. 16 AU. 344. 
(16) (1880) I. Ii. B. 3 AIL 286. 

(16) (1900) I. L. B. 29 All. 348. 

(17) (1871) 16 W. B. P. B. 18- 
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any parhioular plaoe. The formalities insisted on by Mabomedan] law 
with regard to the talah-i-ishtishad are meant only to establish proof of 
the faot that the claim was really made by the pre-emptor and not for the 
knowledge of the vendor. Mubarak Husain v. Kaniz Bano U) goes 
beyond Mahomedan law. These are really questions of f act -.Jumeelun v. 
Lateef Stossein (i), Uunna Khan v. Ghheda Stngh (3) On the ques¬ 
tion whether the manager or guardian under the Court of Wards Act can 
perform the talah-i-Khtishad for an adult female ward, see ^adiBegam 
V Inam Begatn (1). hal Bahadur Singh v. Durga Stngh (5). Harthar Vat 
1. si^TprJsad (b); Omrao S,ngh y. DaUp Singh (7). In this ea^. more- 
over, the guardian had the authority to aot as agent. Sea Wahed AU 
Khanv. Hunooman Per shod {S), Abadi Begam v, Inam Begam 
Barihar Dai v. Shea Praaad C6), Beti Maharaniv, CoUeotor o/ Btawah (9), 
AU Muhammad Khan v. Muhammad Saia [582] fiusatn (10), Munna 
Khan v, Ghh&ia Singh (2), Mere purchase of a share by the pre-emptor 
is not fatal to a suit for pre-emption. There mn^t be a oomplete parti¬ 
tion, which is not the case here : Gfopal Sahat v. O 3 oodheapershad .{:^\ 
Washed AH Khan v. Buno^man Pe/shai (12), Joobraj Stngh v. Tookun 

Singh t u ;i i 

Maulvi Muhammad Yusuf for the respondents. In Mahomrfan law 

generally no question of equitable consideration 

divine. The key to Mahomedan law is the manifest will of God, 
the will of God to issue a command and the consequent issue of the 
command in each particular case. God's will is 

case and that will must be invoked m every case by some one by 
at illut The moans of invoking must be such as are reoog- 
nizad by Uha Shera. The invooatiian must be so that it stould pMS 
on to tha objeot and must not be preyanted from ‘I*®* 

obiaot aua thus heooming premature and abortiye. The other element 
neoassary in the law of pre-emption is the disooyery of the intention 
of parties from their external aots. If the shafee, to whom God has 
giy^ the optional right to pra-ampii, has rughbat or in^inati^ as 
distinguished from airae or disinoliuation. the right comes into exi^noe. 
The limit of time for performing mowaztbat depends upon the natoreot 
the right of ahoofa and how aooording to Sfcera a mental 
presumed. Compares the law with the law of divoroa. Alter .Hat. or 
oompuUocy and oreative cause of diraot command to pet form, arises, the 

mind of the ahafee must be made up. The ‘ 

limibed, though it is variously stated to be a day, 3 until the right 

is expressly given up. The reason given by Maulvi Abdul Ah for wasub 
o/iXediltl deLnd is: “ in order that the right giyen by be 

lost isokit)" There cannot bo a*raz or relinquishment of ’^'ght betore 
the aotual aoorual of it. Before actual sale »be right of »hofa does 
not arise See Doorool Mukhtar and Buddool Mukhtar. Before tha 
aotual aoorual of tha right, there Is only soiiab or “ 

shadowing of cause, or perhaps only a transition stage and a [888] 
i^otion of tha property ( wiuifc) of pre-emption with the 


(1) (1904) I. Ij- B. VI A.U. 160. 
( l) (1906) 1. U B. as AU. 691. 
(B) (1077) 1. li. R. 1 A-U- Bai. 
(4) (1881) 1. Ij. B. 8 All. 437. 

(6) (1884) 1. Ij. B. 7 AU. 41. 

(6) (1901) 1. Ij. B. IB All. 199 

(7) (1869) 12 W. B. i84. 


(8) (1894) I. li. B. 17 All. 198. 

(9) (1896) 1. D. B. 18 AU. B09 

(10) (1906) 1. li B. 28 AU. 691 

(11) (1865) 2 W. B. 47. 

(12) (1869) 19 W. B. 484. 

(IB) (1870) 14 W.B. 476. 
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properby sold. The shmi does nob arise nnbil afber sabab, The next 
demand or ishtishad mnsb be performed in time suoh as bo show bhe 
oonbinuabion of bhe menbal inolinabion bowards shoofa, Svery ease 
depends on ibs own faob. As regards bhe mujlis ib musb be one otilm or 
knowledge and nob one bo lead bo engairy or tuhkeekaL Sea Merobool 
Oosool) p. 196, on **Byoi%'i Zuroorui” or whab oondaob amonnbs bo a sbaba- 
menb, albhough nob -expressed in Ulorder. Lasbly, as bo bhe righb ol 
Hindus bo exercise bhe righb of pre-empbion. Aparb from ousbom an 
inhdel is a fib ahul or proper person bo o!aim pre-empbion. Sea porbions 
of Shera bhab are binding on all subj'eobs. Sea Baillie's Higeab, 2nd Bd.i 
p. 169, om ‘bhe Marriage of Infidels.* p. 174, on 'foreigners residing/ and 
pp. 215, 272, 473. See also aitioles on Mahomedan law in bhe shoib 
nobes porbion of 1 C. D.J., 2 O. L. J. and 6 0. L. J., and sfaray bexbs upon 
pre-empbion branslabed and prinbed in 7 O. L. J., pp. 1-13. On bhe righb 
of bhe guardian's aubhoriby bo perform bhe ceremonies of pre-empbion, 
bhe Mahomedan law gives him full power. A lady, whose properby is 
under the oonbrol of bhe Coarb of Wards, is in bhe posibion of a au/^i 
whose aobs would have no effeob, i.e., hazl or “a iesb." 

TKq Advocate-Cfeneral {Mr, P,XyKinealy)t in reply. 

Brett J, The presenb appeal arises oub of a suib broughb by the 
plainbifi-respondent bo assert a righb of pre-empbion in respect of bhe 
undivided shares in aerbain villages oomprised in mehal Mobihari, $auzi 
No. 644, in bha disbriob of Ohamparan, which belonged bo defendant No. 
1, and which she sold bo defendants 2 bo 11 by a regisbered deed of 
conveyance on bne 23t)h July, 1904. The plaint states bhab a share of 
one anna four pies in (o/a Bagompur, M. Belbanwa, was excluded from bhe 
sale, and was sold by defendant No. 1 bo bhe plaintiffs by a deed of 
conveyance dated the 24th February, 1905. bub bhe defendants 2 bo 
IX claimed that share also as covered by bhe deed of sale. The 
plaintiff is bhe Maharani Janki Koer of Bebbia, and as her estate 
is under bhe management of the Court of Wards, she appears in 
the suib through Mr. Lowis, the manager of bhe estate appointed 
[684J by the Gourb of Wards. The plaintiff is a oo-sbarer in bhe estate 
mehai Mobihari and, though she is a Hindu lady, she asserts bhab under 
bhe local law or ousbom, which prevails in the disbriob of Ohamparan, she 
is entitled bo claim the right of pre-empbion, which is given bo Mabo- 
medans under the Mahomedan law. The vendor of bhe property in ques¬ 
tion, namely defendant No. 1, is a Mahomedan lady. The purchasers are 
Hindus. In bhe plaint, paragraph 4, ib is stabed bhab, tahough in bhe deed 
of conveyance executed by defendanb No. 1 to defendants 2 to 11 ib is 
stated bhab bhe price of bhe properby sold was Bs. 39,967, this is a false 
stabemenb and the properby was in faob sold for Bs. 26,000 only. In bhe 
plaint, paragraph 6 ib is further stated bhab bhe ceremonies necessary bo 
enable bhe plaintiff bo assert her righb of pre-empbion were duly and legally 
performed on her behalf by her manager, bhab is bo say bhe talab-t-motoasi- 
bat on bhe ISah August 1904 ab Bebbia and bhe talab^i iaht$shad at 
Mobihari on bhe 15bh August 1901. The prayers in bhe plaint were bhab 
bhe plaintiff's righb of pre-emption over bhe shares in bhe villages sold by 
defendanb No. 1 bo defendants 2 bo 11 be declared, bhab bhe actual con¬ 
sideration paid for bhe sale be ascertained, bhab ib be ordered bhab on 
payment of bhe actual consideration by bhe plalnbiff bha defendants 2 bo 
XI do convey bhe properby bo bhe plaintiff, that if bhe Court should bold 
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bhat the one anna four pies share in tola Begumpur passoa under the oon- 
yeyanoe bo defendants 2 bo 11. bhah plaintiff’s right of pre-emption to that 
share also be declared, that the defendants be restrained from transferring 
the property or any portion of it pending the decision of the suit, and that 

the plaintiff do recover her costs from them. ^ ^ ^ At a 

The suit uras oonto-ted by the defendants 2 to 11, who filed their 
written statement on 16th June 1905. and issues were fixed on the 27th 
September 1906. Thereafter on the 11th July 190®, 

ripe for hearing, a petition was filed on behalf of defendants 2 to 11 
praying that the Court would first take np the first issue and oQOiao 
whether the plaintiff had a causa of action. It was alleged that, as the 
plaintiff and the vendees were not Mahomedans, there could be no 
right of pre-emption in favor of the plaintiff and that the existence of any 
[5851 local custom prevailing in the district of Obamparan, under which 
the plaintiff could claim the right, had nob been alleged in the plaint and 
did not exist there. The plaintiff obieoted to this issue being raised at 
that stage as it was not raised by the defendants in their written state¬ 
ment. The Subordinate Judge took up this question for disposal on the 
14th July 1906 and held that, as the defendants had purposely refrained 
from raising the point in tbeir written statement, they could not be 
allowed to raise it at that stage, that, if evidence were entered mto, the 
enoniry into the qnestion would involve enormous cost, and that further¬ 
more from Amir AH’s Mahomedan Law, 3rd Ed., page 596. m which ref¬ 
erence is made to decided oases, and from the decisions m the cases re¬ 
ported in Falceer Rawot v. Sheikh Emambuksh (1). Bam Doolar Wtwar v. 
Jhumuch Lall Misser (2). Sheojuttun Boy v. Anwar methun Lai 

V Deo Uurai (4), Bareazth Nath Teivari v, Dhanat Ojha (5), Gov%nd 
Dayal v. Inayatullah (6). it was clear that the Hindus of Bi^r have adop¬ 
ted the Mahomedan law of pre-emption for a long time. The Submdi- 

nate Judge accordingly decided the point in favour of the plaintiff. Evi¬ 
dence on the other issues was then gone into and the case was disposed 
of on bhe 17th September 1906. 

The case for defendants Nos. 2 to 11 was that the plaintiff could not 
perform the ceremonies of talab^i^mowasibat and talab-i tshiishaa through 
her manager and that the ceremonies were nob duly performed that the 
plaintiff’s manager was aware that bhe properly was being sold long before 
bhe 13th August 1904, and that, as he refused to pay a proper price for 
it, the property was sold bo defendant^ 2 bo 11; bhat the one anna four 
pies share in tola Begumpur, which the plaintiff claims to have purchased 
in February 1905, was covered by the deed of conveyance executed in 
favour of the defendants on the 24th July 1904, and that the plaintiff, on 
account of her subsequent purchase, had lost her right of pre-emption ; 
and that the consideration money mentioned in the sale deed is the actual 

price paid by them for the disputed property. 

[685] For a proper understanding of the oa'=es set op by the two 

parties it is necessary to set out the following (acts. Mehal Motiharl 
consists of 31 villages. The plaintiff Maharani Janki Koer has shares in 18 
out of these 31 villages. The defendant No. 1 had shares in 24 villages 
out of the 31, but the Maharani had shares in 16 only out of these 24 
villages. In the assessment of the mehal the revenue derivable from each 
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tMB !s sepa^fttiely sbafied, bat the mehal forms a single estate in the 

J am, a t, Colleotorate rent roll, and the whole mehal is liable to sale for atreare 
AppnujAfDB 3a6 from any of the proprietors. 

Before this Conrt a saggestion was made that in the oiroamstanoes 
as oTeti stated the plaintiff oonld not be regarded as a oo-sharer with the defendant 

No. 1, so as to entitle her to a right of pre-emption in respect of shares 
in villages sold by defendant No, 1» in which the plaintiff had no interest. 
We may sav at once that in onr opinion this argnment has no substance. 
The plaintiff and defendant No. 1 were oo-sharers in the whole mehah 
and as snob, each wonld be entitled to assert their right of pre-emption 
in respect of any property comprised In the vtehal sold by one of them 
to a stranger. 

It seems that negotiations for the sale of the share of defendant No. 1 
in the mekal were entered into with the Sabas (the defendants S to ll) 
in the early part of July 1904. In those negotiations Amiml Hussain is 
s^d to have aoted as general agent of defendant No. I and to have been 
assisted by Nazir Hussain, a mukhtcer of the Oriminal Court. Defendant 
No, 1 has been residing all along in Gya, while the Sahas are merobwits 
in MoWhari in the district of Champaran. It appears also that at the 
same time negotiations were going on between defendant No. 9, Jadu 
and another co-sharer in mehal Motihari. Khaja Obodallah, for the 
purchase of Obedullah’s share in the meha^^. On the 14bh July 1904 
Mr. Irwin, manager of the Motihari Indigo oanoem, wrote to Mr, Dowis, 
the manager under the Court of Wards in charge of the estate of ttie 
plaintiff, to say that Nazir Hnssain. mukhtar* had offered to arrange 
a sale to him of Khaia ObednllaVs share for Rs. 50,600 and that be 
had heard that Jadu Tj^a Sahu and others (the defendants 3 
merchants in Motihari, ware negotiating for the purchase of the [oSTj 
share. He wrote to inform Mr. Iiowis in case he might wish to buy 
for the Maharanl. The manager. Mr. tiowis, sent on the letter to 
Mr. Deslie. soToitor of the Baj. on the 16th July 1904 for inquiry. On 
the 94th July Mr. DesUa wrote to Mr. Ijowis saying that Nazir Hussain 
appears to be effecting a contract of sale between the Khajas and Jadu 
Dal for the share in Motihari referred to in his previous letter, and that 
Nazir Hnssain and the Sahas were leaving for Gya that evening to com¬ 
plete the contract. Mr. Bowls on the 96th July telegraphed and wrote for 
further information and to have the Rai iehsildar sent to him. In the 
morning of the 96th July Amiml Hussain, the agent of defendant No. 1, 
sent Mr Dowis a telegram from Mozufferpur saying that he with Jadu Dal, 
Hiralal and Nazir Hussain had left Motihari for Moznffcrpur to show to 
the vakil Motlhari*s draft sale deed, that they would start for G^ in the 
afternoon, that the sale deed would be registered the naxt day at Gya and 
that if the Rft) wanted to purchase, they must wire with consideration 
money to Gya. Another telegram was sent by the same person to 
Mr Bowls on the 97th July from Gya to the effect that, if the Rai wished 
to purchase, the manager must decide and send the money shwp. and again 
anS»ber on the same day to say Jadu Dal was pressing [or regi^r^Uon. On 
the 98th July Mr Dowis telegraphed to Amiml Hnssain that he hoped to 
purchase for the Rai at a reasonable figure, and requesting him to coma 
with the papers, and on the same day wrote confirming the telegram. On 
the ^ame day Amirn! Hussain sent a telegram to Mr. Dowis saving that the 
net income was Rs. 1,616. that Jadu Dal was offering Rs. 30.000 and a^- 
Ing him to wire, if the Raj wanted to give more. Ha added that he could 
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nob oome bo Mr. Ijowis as Ja'^a Lai mighb break off. On bbe 29bb July 
Mr. Ijowis telegraphed bo Amirul Hussain saying tbab bbe Haj had the 
right of pre>eiDptioDi bhat he oould not carry on negotiations for sale 
without seeing the jamabandiSt and on the same data wrote a letter oon- 
firming the telegram. 

Meanwhile on the 26th July Mr. Irwin bad written bo say that be 
had heard that Amirul Hussain, mukhtar of Mussammab Baikatunnessa 
(defendant No 1) had arrived in Motibari, and was lodging with mukhtar 
Nazir Hussain, and they bobh were [668] arranging with Jadu Lai t>ahu 
and Hiralal Sahu for the purchase by them of the shares of Massammat 
Barkatunnessa. that is defendant No. 1. in mehai Motibari. Qe went on 
to say that be bad heard the actual price settled on wai Bs. 26,000, but 
bhab Us. 50.000 would be entered in the deed to prevent the Raj from 
ezeroising its power of pre-emption. Oo the 27th July Mr. Lowis replied 
by letter saying the matter was being gone into, On the 27th July Mr. 
Irwin sent another letter to Mr. Lowis enalosing a telegram from Amirul 
Hu^^ain with referenoe to the sale of Barkatunnessa Begum’s share in 
mehai Motibari, and on the 23tih July wrote another letter inolosing 
another telegram. On the 28th July Mr. Irwin toiegrapbed to Amirul 
Hussain that he had written to Bettia, and would send him a reply within 
a fortnight. On the 28bh July Mr, Lowis wrote to Mr. Irwin asking him 
to send him the patwaris of Motibari with jamabandis for 1310 and 1311 
showing the shares of Khaja Obedullab, Barkatunnes^a Begum, and 
Azmannessa Begum, to enable him bo oompile the necessary schedules for 
submission to the authorities. On the 1st August Mr. Ltowis sent Mr. 
Irwin a reminder bo this letter. On the 3rd August Mr. Lowis wrote to 
Mr. Leslie, bbe sol oitor ta the Raj, requesting him bo instruct the Raj 
munshi Hara Govmd Sahai, to prepare a stSitemenb of all dues payable to 
Government by the above 3 shares, as also an account of the Raj and 
maltkana Gopalpur, which informatioa was sent by Mr. Lei^lie to Mr. 
Lowis in a letter of bbe same date. 

While these steps were being taken on behalf of the Raj, it seems 
bhab on the night of the 24th July Jadu Lai Sahu with Amirul Hussain, 
Fazir Hussain, mukhtar, aud others started from Motibari. It is said that 
the berms of the sale of the share of defendant No. 1 were then complete, 
and that they stopped at MozaCferpar to take further legal advice. On 
the afternoon of the 25ab July they left Mozufferpur for Gya. On the 
26th and 27lh July negotiations for the sale are said to have been com¬ 
pleted, and bbe deed prepared. The deed was executed by defendant No. 
1 at 4 p. M. at Gya on the 28th July in her house, and on the 29th July 
the Sub-Registrar came bo the house and the deed was registered. 

The coDsiderabion shown In bhe deed as paid for bbe property was 
Rs. 39,969, out of which Rs. 18,300 was paid to the lady in [889] Govern- 
menb ourrenoy notes and Hs. 1,414 in cash, making a total of Hs. 19.714. 
The balance amounting to Rs. 20, 253 was set ofi against bbe following 
debts alleged bo have been outstandine against the lady, that in to say, of 
Rs. 4,364 due on a mortgage bond executed bv her in favour of the ven¬ 
dees on the 24bh September, l902 Rs. 1,922 due on a mortgage bond 
dated the 5>h May, 1903 executed by her in favour of Braj Mohan Lai 
and another, which enoambranoe the vendees had bo pay oiJ, and 
Rs. 13.967 due on four handnotes; (1) dated 13bh April, 1904 for 
Bs. 4,974, (2) dated 15bb May, 1904 for Rs. 3,023, (3) dated 13th June, 
1904 lor Rs. 4,009 and (4) dated 14bh July, 1904 for Rs. 1.960. 
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^gQg On the 13th August, 1904 Mr. Ijowis received a letter from Mr. 

JAK. %x. Leslie dated ll/L3bh August stating that Mussammat Barkatunnessa had 

sold her share in mehal Motihari to Jadu Lai Sahu of Motihari. On 
*^*n*'^*^*^” receipt of that letter, after reading the first paragraph and before reading 

the rest of the letter, Mr. Lowis performed the ceremony of lalaM-mowa- 
C. 875- sibat, and on the same date he sent a copy to the Collector stating that 
be had claimed the right of pre-emption on behalf of the Maharani and 
bad directed Mr. Leslie to draw up the necessary brief and proposal for 


submission to the higher authorities. 

The 14th July was a Sunday. On the 15th July Mr. Lowis went 
from Bettia to Motihari and performed in the presence of witnesses the 
taldb-i-ishiishad, first in the Raj kaohari and afterwards in the Collector’s 
office, after having ascertained from the Registration office, that the sale 
bad been completed and the deed registered in Gya. The present suit was 
instituted on the 10th March, 1905. 


It will be oonvenient to take the issues in the order in which they 
have been deaW with in the lower Court. Issues 3 and 4 are as follows: 
"Was there any talk of sale of the disputed property with the plaintiff's 
manager and did he decline to purchase the same 7 Was the plaintiff or 
her manager aware of the proposal or sale to defendants Nos. 9 to 11 and 
did that bake away the plaintiff’s right of pre-emption. Two preliminary 
objections were taken on behalf of the defendants : (1) that the plaintiff 
being a Hindu widow bad no right of pre-emption, and (2) that 
[890] she being an adult female, the manager had no right, having regard 
to the provisions of sections 49 and 60 of the Court of Wards Act, to pur¬ 
chase other landed property out of the estate. Both these the Subordinate 
Judge decided in favour of the plaintiff. He held that the power of tne 
plaintiff as a Hindu widow to make acquisitions to the estate was unres¬ 
tricted. We may observe that this point has bean dropped in this Court. 
On the 2nd point he held that, even supposing the manager could not 
under the Act purchase fresh landed property out of the income, he 
oertainly could do so out of the sums recently received as compensation 
for the acquisition of lands by Government out of the estate. He held, 
further, that the purohaso was for the benefit of the plaintiff, and that 
there was nothing to prove that the manager did not assert the right of 
pre-emption with a view ho purohasa the property with her consent. In 
dealing with the issues the Subordinate Judge found that it was absolute¬ 
ly false that the agents of defendant No. 1 first made an offer to Mr. 
Lowis to pell the property bo the Raj. and that be declined, bub that on 
the contrary it was clear from the evidence that Mr. Lowis bad all along 
been anxious bo buy. Further the Subordinate Judge, held, that it was 
not till the I3bh August that Mr. Lowis for the first time became aware 
that the ^al« to the Sahus had been effected, and that, as he then perform¬ 
ed the talo-b-i-mowasibat^ the right of pre-emption in favour of the Raj 
was nob lost. The Subordinate Judge held that Mr. Lowis was justified 
in treating the telegrams from Amirul Hussain to him as mere bluff to 
raise the price, and that the other telegrams and letters failed to convey 
correct or exact information of the property bo be sold, or of the price, 
which wac offered for it. The mere receipt of information that negoti¬ 
ations for sale were going on would not raise sufficient grounds for the 
assertion of the right of pre-emption. 

The next issue taken up for disposal is issue No. 9, which runs as 
follows : Could the plaintiff perform the preliminary ceremonies of talab- 
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i-mowasibat and talah-i-Uhtishad fchroogh her manager and were those 
ceremonies duly performed ? The Subordinate Judge points out that hhe 
defendants admitted that the manager could perform the ceremony of 
talah i-mowasibat and the same admission has been made before us. fho 
contention was [691] that he could not perform 'the talab^t tshttshaU. 
The Subordinate Judge held, however, that the authorities, to which he 
refers in his judgment, were ample to support the view that the 

could perform the on behalf of the plamtift. Further, 

he held that the was performed strictly in accordance 

with the provisions of the Mahomedan law. It was urged for the defen¬ 
dants that the delay of one day in performing the talab t tshUshad was 
fatal, that Mr, Ijowis was nob justified under the Mahomedan law m 
omitting to perform the oeiencony on the 14bh July, beoau e it was a 
Sunday, and that the ceremony was invalid, as it was not perlormed m 
the presence of the vendor or vendees or on any part of the propeity sold. 
The Subordinate Judge held that the ceremony was performed as required 
by the Mahomedan law within reasonable time and wituout unneous^ry 
delay and, therefore, that the delay over the Sunday wa*: not fatal. The 
Subordinate Judge further held that the performance of the ceremony was 
otherwise valid, both the Collector s of^oe and the Raj haohart standing 
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within the property sold. 

The 5bh and fith^issues are as follows ;—Was tola Begumpur 
ourohased by the defendants 2 to 4 prior to the plainti0*s purchase ? Is 
the subsequent purchase of tola Begumpur by the plaintiff invalid and 
does that purchase extinguish plaintiff’s right of pre-emption ? Belying on 
the khetoai of tola Begumpur the Subordinate Judge held that defendant 
No 1 had 3 annas 1 pie 12 krant share in that tola. Under their deed of 
conveyance only an 8 pies 16 krants share in that tola was sold to the 
defendants 2 to 11. There was thus left to defendant No. 1 a 2 anna 4 
pies 16 krants share, out of which a one anna four pies 16 krants share 
was sold to the plaintiff. The Subordinate Judge further held that by 
that purchase the plaintiff did not lose her right of pre-emption, and m 
fact the point was not pressed. 


Uastly be deals with the question raised in the 7th issue, which is, 
what is the real consideration of the property sold, and he finds that it 
was Bs. 26,000 and nob Bs. 39,967 as entered in the deed of oonveyanoe. 
He finds that the entries relating to the four bandnotes are all bogus 
transactions, and that the documents themselves were manufactured for 
the purpose of raising the price [692] of the property, as.set out in the cen- 
veyanoe, with the object of defeating the right of pre-emption. He refers 
to the appearance of the notes themselves, the irregular edges on one 
side indicating that all four were'torn off at the same time from four 
pieces of paper placed together from a piece of paper folded 4 times. 
He points out that the endorsment of payment on each bears date 
the 28th July, that it is to say the day before the deed of oonveyanoe was 
executed, and that this was necessary in order to induce the defendant 
No. 1 to allow those transactions to be entered in the deed. He further 
bolds that the evidence adduced to prove the execution of the documents 
is contradictory and impossible of belief and that the entires in the books 
of account relied on to support them are not entitled to reliance. He 
also relies on the evidence of deletdant No. 1 and her uomasta Wazir 
Lai to prove that the actual consideration paid for tho property was 

Bs. 26,000 only. 
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The Subordinate Judge aooepts a minor objection urged in respect of 
6 dhoora of land in the district of Gya, and included in the deed so that it 
might be registered in Gya, is not covered by the plaintiff’s right of pre¬ 
emption, and, exoluding that from the relief granted, he gives the plaintiff 
a decree declaring her right of pre-emption in the properly claimed and 
directing that, if the plaintiff within 2 months pays Bs. 26,000 to the 
defendants 2 to 11, she will bo entitled to a reconveyanoe to her from 
them of the property^ 

The defend antas 2 to ll have appealed. 

The first point, which has been taken in arguing the appeal before 
us, is that the Subordina'te Judge erred in law in holding that the plaintiff 
in this case had proved her claim to her right of pre-emption over the 
property sold by defendant No. 1 to defendants 2 to 12. It has been 
contended on behalf of the appellants that the plaintiff was bound to 
assert in her plaint that she had such a right and afterwards she was 
bound to prove it. As regards the omission to assert the right in the 
plaint we are of opinion that the view taken by the Subordinate Judge 
is correct. The fact of the existence of the custom, under which Hindus had 
the same right of pre-emption under the Mabomedan law as Mabomedans 
in district of Obamparao, was so generally [593] known and accepted, 
that it was not thought necessary to assert its exisbenoe. The fact that in 
their written statement filed on the I6bh June 1905 the defendants never 
referred to the point and that, afterwards, they never asked that it should 
be distinctly ra'.sad in the issues, supports the same view. 

As, however, the point has been raised and argued before us, it has 
been necessary to consider the objection taken on behalf of the appellants, 
and 1 hold that there is no real substanoe in it. 

In support of the oontention that the custom must be pleaded and 
proved, we have been referred to the oases of Inder Narain Choiodhry v. 
Mahomed Nazirooddeen (l), which was a case from the district of Chitta¬ 
gong of Moheshee l^al v. Christian (2), which was a oa^e from the district 
of Bbagalpur, of Mohesh Ual v. Christian (3) also a case from Bbagalpar, 
of Sheraj Al% Chowdhry v. Rumzan Bibee (4), a ca'^^e from the district of 
Dacca, and of Kantee Bam v. Wulee Sahoo (5J, a case from the district of 
F‘u»'nea, It is not in my opinion necessary to discuss these rulings in 
detail as in my opinion they have no application to the present case. It 
is no doubt correct that when the existeooe of the ousbom in the district 
has not been iulioially noticed, it must be asserted by a plaintiff and 
proved ^ bub I am of opinion that the authorities on wbioh the Subordinate 
Judge relies afford ample suppoTt to his conclusion that the existence of 
the custom among Hindus in the district of Ghamparan has been judicially 
reoognifled- In the case of Joy Koer v. Suroop Naram Thakoor (6), it was 
held to bo a wellknown fact that the custom of pre-emption was recognis¬ 
ed amongst Hindus in Bihar, and the same view was expressed by a Full 
Bench of this Court in the case of Fukeer Bawot v Sheikh Emambuksh (7J, 
as also by Division Benches in the case of Shenjattun Boy v. Anwar 
AH (8), and Ram Doolar Mtsser v. Jhumuck Lall Misser (9;. The first of 
these was a case from Satan, with wbioh up till lately Ghamparan was 
joined, as forming the jurisdiction of one District Court. The same view 


(1) 1 w. R. 294. 

(2) (1B66) 6 W. B. 260. 

(3) <1867) 8 W. R. 445. 

(4) (1867) 8 W. B. 204. 

(6) (1869) 11 W. B. 361. 


(6) (1864) W. R. Gap 269. 

(7) (1863, W. R. p. 3 148 

(8) (1870) 13 W. R. 189. 

(9) (1872) 17 W. R. 254. 
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WftS also baken in bho [5943 oase of Sf^ethun Ldl v. Deo Afurc&t (l)i which 
was a oase from the adjoining dUbriob of Tirboob. 

Reliance on behalf of hhe appellants has, however, been placed on bhe 
passage of bhe judgment in bhe oa'^e of Suhe&T Raioot v. Sheilch Rvidm- 
huksh C2). which runs as follows: “We bhink the eshabiished law is clear 
enough tabab bhe right or oasbom of pre-emption is recognized as prevailing 
amongst Hindus in Bihar and some other provinces of Western India, that 
in disbriobs, where its exisbenoe has nob been judicially noticed, bhe cus¬ 
tom will be matter bo be pioved, &o.” And it has been argued that, as in 
none of bhe oases referred bo above has ih been disbinobly held that bhe 
custom has been judicially noticed in the disbriob of Champaran, there¬ 
fore the plainbifi in the present oase was bound to prove by evidence bhe 
existence of the custom. In my opinion the argument is nob sound. The 
disbriobs, referred bo in the passage in question, are, in our opinion, dis¬ 
briobs outside bhe old province or Subah of Bihar, and this in our opinion 
is clear from bhe oonbesb. Champarac has from the earliest times been 
Included as one of the districts forming bhe Subah of Bihar, and as a judi¬ 
cial district it has all along, till quite lately, been united with Saran, in 
which the existence of bhe custom has been judicially recognised. 

The fact that, In the oase which came before the Courts from 
Pnrnea, it was thought necessary to prove bhe existence of bhe custom 
cannot be held to support the argument for the appellant, as a reference 
to bhe authorities will show that Purnea did nob form a part of the old 
Subah of Bihar. 

Other authorities in support of the existence of the custom arc 
Wilson's Digest of Mahomodan Daw, Art. 351, p 396 and Amir All's 
Mahomedan Law. p. 596. though possibly the description given of the 
custom as “Territorial Law" in bhe labber authority may not be strictly 
correct. 

As to the existence of the onstom among Hindus In the dietriob of 
Ohamparan and to its having bOBn judicially reoognisoo, we hold, there¬ 
fore, that there can bo no reasonable ground for doubt. 

The next point, which has been raised by bhe appellants is, that the 
ceremonies necessary to support the claim for pre-emption, [39S3 were 
not performed in proper time or in strict accordance with th*9 directions of 
bhe I^abomedan Law. In his Treatise on Mahomedan Law, Mr, Amir 
Ali points out that ** the right of pre-emption is one UricUs^trm juris and 
the formalities necessary bo be performed before the pre-emptor oan lay 
his claim to property, which has been sold bo another, must be strictly 
complied with and their performance established. The first cere¬ 
mony bhe talab-t-mowasihat or immediate demand, must be made 
immediately on receipt of the news of the sale. The next formality Is bhe 
talah i zshtishad, or reiteration of bhe demand before witnesses, which 
mush be made either on the premises or property sold or in the presence 
of the vendor or vendee. This ceremony mush be performed within a re¬ 
asonable time and without unnecessary delay after the first demand, 
last act in the assertion of the right is the talab-i-khusOfTritit or talabi-i’ 
tamlik, that is to say, the making the claim in Court. In the present 
oase the tulab^i^mowasibat-is said to have been performed V>y Mr. Lowis 
on the 13 th August 1904, the tulab’i’tstish<id on the 15th August 1904 
and the present suit was institnted on bhe lObh March 1905. 

(2) (1868) W. B. P. B. Vol. 
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It has been arguea by the appellants that it is impossible to hold that 
any reasonable man in the place of Mr. Lowis would not have known by 
the 3rd August, from the telegrams and letters, whioh he had received 
from Mr. Irwin. Amirul Hussain, and Mr. Iieslie, that the sale had then 
taken place, that Mr. Lowis ought then to have made enquiries at the 
Registration office, and on discovery that the deed of conveyance had been 
registered to have performed the tcklah-i'fnowasihcit^ His delay in not 
performing that ceremony, till the l3th August, was fatal. 

In support of the contention that there must be no delay in the asser¬ 
tion of the claim reliance has been placed on the oases of Ham Chum v. 
Ti^uthur Mahton (1). AH Muhammad v. Taj Muhammad (2), Shairon 
Singh y. Lalman (3), and Muhammad Wilayat AH Khan v. Ahdul 
Bab (4). In all of those oases however, it was distinctly found that there 
had been on the part of the claimant a delay in asserting his claim, after 
he had in fact beard of the sale. The decisions in the first three oases 
can have no application to the [896] present case, unless we hold that 
Mr. Lowis bad heard of the sale before he received the letter from Mr. 
Leslie on the 13 bh August. The last mentioned case is clearly distingui¬ 
shable from the present, as in it the claim to pre*emption was based on 
the toajxh-ul-arz of the village. 

For the respondents it has been contended that the case now put 
forward is not that on whioh the defendants appellants originally relied. 
In the plaint it was distinctly asserted that the first intimation Mr. Lowis 
received of the sale was in the letter received from Mr. Leslie on the l3bh 
August, and yet in the written ststement this allegation was not dis¬ 
tinctly controverted, the only oa^e then set up being that the two cere¬ 
monies were not duly performed. In the issues it is true (see issue 4) an 
advance was made and the question was raised, whether the plaintiff or 
Mr. Lowis was aware of the proposal for sale made to defendants Nos. 2 
to 12. 

It has next been contended for the respondents that under the 
Mabomedan law Mr. Lowis was not required to make enquiry, when he 
heard of the proposal, and that under the law be could not perform the 
talah i-moioauhati until be bad beard that there bad been an actual sale. 
The different telegrams and letters, whioh passed between Mr. Lewis, 
Mr. Irwin, Mr. Leslie, and Amirul Hussain, have been already set out in 
this judgment, in dealing vcibh the case as laid before the Subordinate 
Judge. It has been argued that the Subordinate Judge was right in 
holding that Mr. Lowis was justified in regarding the telegrams, whioh he 
received from Amirul Hussain, of the 26bh, 27tb, and 28bh July, as mere 
bluff to raise the price of the property, as Mr. Lowis in bis evidence 
says be regarded them, and that the telegram of the 29bh July, 
which Mr* Lowis sent to Amirul Hussain, disclosed that so far from 
refusing to purchase the share for the sale of which negotiations 
were going on with Jadu Lai, he was always anxious to buy it on 
behalf of the Baj.^ It has been pointed out that the original in¬ 
formation, which Mr. Lowis received from Mr. Irwin, was with regard 
to the sale of the share of Ebaja Obednlla (see Mr. Irwin’s letter 
of the 14th July), and that it was not till the 26th July that Mr, 
Lowis received news of the prorosed sale of the share of the defendant 
£697] No. 1, Bajkatrnnessa Begum, to the defendants Nob. 2 to 11. Mr. 


(1) aB70) 18 W. R. 399. 

(3) (1876) I. L. B. 1 All. S88. 


(3) (1684) I. Ii. B. 7 All. 38. 

(4) (1818) I. Ii. B. 11 All. 108. 
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Lowis book all the sbeps he then could bo asoerbam bhe value ot bhe shwo 
wibh a view bo arrange bhe purchase ot ib on behalf of the plambiff. No 

further inbimabion of bhe sale was received by Mr Lowis bill the I3bh 

August, when ha received bhe lebber from Mr. Leslie that the sale *>0 

Lai Sahu had been effected. Insbriob compliance with the provisions of the 

Mahomedan law Mr. Lowis performed the *oiab i-moM>as*fcat after reading 

the first paragraph of the lebber announcing that bhe sale had taken place 

and without reading bhe rest of bhe letter. It appears t^habpi^viously Mr. 

Lowis had with Mr, Leslie’s assistance been studying bhe Mahomedan law 

relating to pro emption in order to be able, in compliance with that law, 

bo assert the claim of bhe plaintiff on her behalf to pre-emption. 

The telegrams from Amirual Hussain furthermore disclosed only that 

negotiations for the sale were in progress and not bhat the sale had been 

effected. The sale was nob completed till the ^9bh July after the receipt 

of the last telegram from Amirul Hussain, and indeed (see bhe o^'oenoe of 

Nabi Bukhsh. P. W. 7) the telegram from Mr. Lowis as^rting the Jighb of 

the Rai to pre-emption was in fact received by Amirul Hussain before the 

deed was registered on bhe 29th July. , 1 . ..i. 

In considering these arguments we have first to decide, whether 

under bhe Mahomedan law bhe duby was imposed on Mr. Lowis of making 
an enaniry. when he was informed bhab negobiabions foK the sale bo Jadu 
Lai were going on. and whebher his failure bo do so is fahal bo bhe claim 
In bhe presenb case. Next we have bo determine whether it must be held 
that Mr Lowis was aware of the sale before the 13th August, and whe¬ 
ther the ceremony of the talah-i-motPasibat was performed by him in due 
time and in strict compliance with bhe provisions of the Mahomedan law. 


We can find nothing in the authorities on Mahomedan law, to which 
we have been referred, bo support the contention that Mr. Lowis was 
bound bo make enquiry, when be heard that the negotiations were going 
on, and to ascertain whebher they had resulted in an actual sale. From 
Hamilhon’s Hedaya, as edited by Grady, page 551, it seems clear that be¬ 
fore thesha/ee can [598] assert his right to pre-emption, he must be 
satisfied by evidence, which he holds to be credible, that a sale has been 
completed. The same view is taken in Baillie’s Digest of Mahomedan 
Law. part 2, page 484. Maonaghteo’s Mahomedan Law. page 196. and 
Amir All’s Mahomedan Law, pagQ 696, where it is distinctly laid down 
that if the demand be made, while negotiations are going on between the 
vendor and vendee, it is of no avail. It is also clear from the authorities 
that bhe information, which the shafee receives, musb be correct as regards 
the amount of purchase money, the pr'iperty to be sold, and the person to 

whom ib has been sold (see Baillie's Dig>3Sb, p. 501). 

In the presenb instance the information, which Mr. Lowis received 
from Mr. Irwin, was merely hearsay, and it related to the share of Khaja 
ObeduUa, and not to the share of defendant No. 1. The information re¬ 
ceived from Amirul Hussain differed as to the price from that given by 
Mr Irwin, and was incorrect as has been found by the Subordinate Judge. 
Mr. Lowis says that ha did nob believe the information, which he reoeiyed 
from Amirul Hussain, but treated it as bluff. The learned counsel for the 
appellants has contended that no reasonable person in Mr. Lowis’ position 
could have coma to any other conclusion on receipt of bhe telegrams from 
Amirul Hussain than that there had been a complete sale. Wo see no 
reason to differ from the oonolusion of bhe Subordinate Judge that 
Mr. Lowis in fact treated the telegrams as mere bluff to raise the price and 
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that Mr. Lowis was justified in his belief. The case of Lajja Prasad v. 
Debt Prasad (1) supports the view that the right of pre-emption is not lost 
by the shafee, if he refuses to act on information, wbioh he disbelieves. 
Further the information, whioh Mr. Lowis reoeived, was not of a per¬ 
fected sale. In faet in the telegram of the 28fch July Amirul Hussain 
said that even then Jadn Ijal might break off the negotiations. There is 
absolutely no evidence to prove that Mr. Lowis received information that 
the sale bad been actually completed, till be got the letter from Mr. Leslie 
on the 13th August. 

[399] It is also clear from the authorities that under the-Maho- 
medan law, before it can be held that the sale was complete, there must 
have been a cessation of the vendor’s right in the property : see also the 
case of Ladun v. hhyro Rant (2). An argument was raised before us 
whether in the present instance the sale could be held to have been com¬ 
pleted before the deed was registered. The majority of the Judges of the 
Full Bench in the case of Begam v. Muhammad Yakub (3J have held that 
the sale mu^t be hefd to have been actually made for the purposes of 
asserting the claim to pre-emp6ion, when the sale was complete under the 
Mabomedan law. Under the Mahomedan law declaration and aoaepbaBoe 
absolutely expressed, are sufficient to render the sale binding. The present 
case, however, differs from that wbioh was before the Full Bench 
of Allahabad High Court, as in this case the price was nob paid and deli¬ 
very of the property was nob made before registration, lb has been con¬ 
tended for the respondents that the right of the vendor cannot bo held to 
have ceased in the property before the price was paid. DifiSoulties appear 
likely to arise in applying the principle that for the purposes of pre-emp¬ 
tion it is necessary to apply the Mahomedan law relating to sate, but it 
seems to me that the real solution is bo be found in determining in each 
case what was the intention of the parties. lo the present case we think 
there can be no doubt that the vendor and vendee did not regard the sale 
as a complete sale, till the price bad been paid and the deed registered. 

The decision of this qnestion is for the purposes of the present case 
of minor importance, as 1 bold on the evidence, which has been laid be¬ 
fore us, that it is not proved that Mr. Lowis bad information, whioh ho 
believed; that a sale bad been effected, till he received the letter from Mr. 
Leslie on the 13 bh August. I must hold, therefore, that there was not any 
delay on the part of Mr. Lowis in performing the taialab-i^mowasibati 
wbioh would be fatal to the present case. 

Humours that a sale had been effected, even if they had come to Mr. 
Lewis’s knowledge, would in themselves not have been sufficient basis 
on which to perform the talab^i'mowasibai, 

[600] It has not been seriously contended that the talab-i-mowasibat 
was not performed by Mr. Lowis in strict accordance with the provisions 
of the Mabomedan law or that he bad not power under the law to perform 
that ceremony in asserting the right on behalf of the Mabarani, the plain¬ 
tiff. I bold, therefore, that the talah i'mowsihat was correctly performed 
in accordance with law and in due time; 

lb has neat been oontendrd on behalf of the appellants that Mr. 
Lowis did uot perform the ialah. i'ishiishad in due time alter the perfor¬ 
mance of the ialah'i-mowasthait that he ought to have performed that 
ceremony on the 14bh August, and not to have waited till the 15oh August 

(1) (1880) I li. R. 8 All. 286. (8) (1894) I. L. B. 16 All. 844. 

(2) (1867) 8 W. B. 966. 
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and tJhali fche delay Is ^atal to the plaintiff’s claim. Fnrther it has been 1908 
Titled that the ceremony was not performed In oompHanoe with the Maho- J an. 81 . 
medan law, as it was not performed In the presence of the vendor or 
vendee or on any portion of the property sold. The ceremony in the Baj orviti. 

Jcachari» or law office, is said to have been of no avail, as It was not made —— 

in a place open to the pablio. and therefore the ceremony was not perform- « 0. 575. 
od in such a way as to give information to the vendor and vendee, and 
in snpporta of this argnmont reliance is placed on the case of MuharaJc 
Husain v. Kaniz Bano (iV It has been argued that the performance of 
the ceremony in the Collector’s Office was of no use, as that building 
having been acquired by Goyernment under the Tjand Acquisition Act, had 
ceased to form any part of mehaZ Motihari, and thus of the property sold 
to defendants 2 to 11. 

I have carefully considered these arguments and in my opinion they 
cannot prevail. In the Hedaya it is laid down that the talah^i-ishtishad 
must be made as soon as conveniently may be after the taldb^i-n^oioasihat 
Mr. tjowls in his evidonoa explains that it was not possible for him to 
go from Bettia to Motihari by road to make the claim as the distance 
was 30 miles and it was the rainy season. He says he did not go 
on the 14th August, because in the first instance that day was a 
Sunday and in the second ho would have found the Courts and 
offices closed and would not have been able to find out whether the 
deed of conveyance had been registered or to find the vendor or vendee. 
r«0ll In Amir Ali’s Mahomedan Law it is stated that the taZah-i- 
ishtishad must be performed within a reasonable time and without any 
unoeoessary delay after the taldb’i-moivasibaU and in the case of Jumeelun 
V. Lateef Hossein (2) a Full Bench of this Court held that there was no 
fixed time within which the taZah-uisZitishad should be performed, and 
that it was a question of fact for the Court to detormina whether it was 

done within due time. . , 

In the present case Mr. Bowls had stated the grounds or excuse 

Cociroorl for the delay. These have been accepted as sufficient by the 
Subordinate Judge, who has held as a fact that the talah-t-tshttshad was 
performed within a reasonable time after the first ceremony I do not 
attach importance to the argument that, because under the Mahomedan 
law. a Jew, who heard of a sale on the Sabbath and made no claim, was 
hold to have forfeited his right of pre-emption, therefore Mr. Bowis for¬ 
feited the right on behalf of the plaintiff, because, for the reasons which 
be has given, he did not go to Motihari on the 14th August. His sole 
reason was not that the 14hh August was a Sunday. Ha gave other 
reasons, which the Subordinate Judge has accepted as sufficient, and I sea 

no reason to arrive at a different conclusion. 

As regards the actual performance of the ceremony I am not prepared 
on the basis of the decision of the Allahabad Court, on^ wh^h the appel¬ 
lant relies, to hold that the performance of the talab-t-tshHsJmd is for the 
information of the vendor or vendee, though no doubt its effeot may be 
to give them information. The formality is insisted on with the objeot 
of getting evidence that the pre-emntor has really asserted his right (see 
Amir All’s Mahomedan Baw. page 606). and because evidence is wanted m 

order to establish proof before the Magistrate (Hedaya. p. 501). It may 

be that no witnesses are present at the time of the performance of the 
ialah-i.moioasihat. The secon d ceremony is neoessary to be performed 

(1) (1904) il, Ij. B. 37 All. 160. (2) (1871) 16 W. B. P. B. IBV 
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7AN. 81. has been made. 

A.VFBn^TB ^ think it necessary to disoass in detail the oases of Chamroo 

OiTin. P^^han v. Puhlwan Boy (1), Ali Muhammad Khan v. [602] Muhammad 
' - Said Husain (2) and the Full Bench case of Bujjub Ali Ohop&dar ▼, Chundi 
80 G- 870. Churn Bhadra (3)i to which we have been referred on behalf of the appel¬ 
lants as laying down how the talah-i~ishtishad should be performed. 
They simply follow the Mahomedan law in laying down that the cere¬ 
mony should be performed in the presence of the witnesses, either in the 
presence of the vendor or vendee or on the property sold. The only 
question we have to decide is whether the performance of the ceremony 
by Mr. liowis in the Baj kachari or in the Oolleotor's office was sufficient 
compliance with the law. It is not disputed that the ceremony was 
performed in the proper way. There can in my opinion be no doubt the 
Ba} kachari or law office is situated on the part of the property sold, and 
in my opinion the performance of that ceremony in the kachari or law 
office was a sufficient compliance with the law. The kachari or law office, as 
is well known, is open all to the tenants of the estate and, even if it were 
not, I do not think that fact would affect the validity of the ceremony. 
The subsequent repetition of the ceremony in the Oollectorate was no- 
necessary. Undoubtedly its object was to inform the vendor and vendee, 
especially as we 6nd that Nazir Hussain was discovered and brought in 
to be present at the ceremony. There seems however little reason for 
doubt that, after the land, on which the Oolleoborata building stands, bad 
been acquired by Government, the building itself cannot be held to be 
a portion of the property sold. As however the repetition of the cere¬ 
mony was unnecessary, this fact is not of importance. 

I hold, therefore, that the ceremony of the talah-i-ishtishad was duly 
and legally performed by Mr. Lowis on behalf of the plaintiff and within 
due time. 

The next question raised has been whether Mr. Lowis, as manager 
appointed under the Oourt of Wards, had power to perform the talab-i- 
ishiiihad on behalf of the plaintiff. It is admitted that he bad power 
to perform the talah'i'^mowasibat. Since the Court of Wards have taken 
charge of the Bettia Baj, the plaintiff is not in a position to exercise 
rights over her own property and is in the position of a ward of the Oourt, 
and the manager of the estate appointed by the Court of Wards Is in the 
[608] position of her guardian or agent. The decisions in the oases of 
Lai Bahadur Singh v. Durga Singh (4) and Umrao Singh v. Dalip 
Singh (5) afford ample authority for the view that a guardian is competent 
to assert a right of pre-emption on behalf of a minor, and in Bbama 
Oharan Sircar's edition of Mahomedan Law, part II, page 448, section 767, 
it is laid down that the privilege of ahafee is established in favour of per¬ 
sons, who are absent, imbecile, insane or under age, the guardians of all of 
whom should avail themselves of the right, provided the same be for the 
advantage of their wards [Siraiya-il-Islam, p. 419). 

It bas further been held that under the Mahomedan law the legal 
forms to be observed under that law by a person claiming a right of pre¬ 
emption may be performed on behalf of such person by an agent or manager 
of such person ; see Abadi Begam v. Inam Bagam (6), Harihar Dat v. Sheo 


(1) (1871) 16 W. K. G. B. 3. 

(2) (1896) I. L. B. 18 AU. 309. 

(3) (1890) I. L. B. 17 Oal. 043. 


(4) (1881) I. L. B. 487. 

(5) (1901) I. Ij. B. 28 All. 199. 
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Prasad (1), and Munna Khan v. Chheda Singh (2). Ifc has also been argued igos 
for the respondents that tinder seotiion 189 of the Oontraoli Aob M!r. Lowis jan. 8i. 
had authority under the emergency bo act for the plaintiff and to perform 

the neeessary oeremonies. Oivxn 

For the appellants it has been argued that Mr. liowis, as manager - 

uppointed under the Court of WardSi is restricted in the exercise of his 35 G 573. 
powers as guardian or manager of the plaintiS by the provisions of the 
Court of Wards Act (.Bengal Act IX. of I879)i and tbati from the sec¬ 
tions 49 and 60 of that Act, it is clear that Mr. Lowis as manager could 
not claim on behalf of the plaintiff the right of pre-emption, as he could 
not have purobssed on her behalf the property, which was sold by defend¬ 
ant No. 1, such a purchase not being an object to which under the law the 
funds of the estate could be applied under section 48 of the same Act. 

The Court of Wards Act makes no provision for the claiming on 
behalf of a ward of the right of pre-emption, and we have to consider 
whether on account of that omission in the Act all persons, whose proper¬ 
ties are under the management of the Court of Wards, must be hold to 
have lost the power to exercise their right. It must be observed that 
section 14 of the Act, which [604] lays down the general powers of the 
Court, provides that it may, through its manager, do all such things 
roQuisite for the proper care and management of any property, &o., as the 
proprietor of any such property, if not disqualified, might do for its care 
and management. This provision is no doubt subjeob to the other provi¬ 
sions of the Act. The exercise of the right of pre-emption is one connect¬ 
ed with the care and management of the property, as it is given with the 
object of preventing the introduction as co-sharers of an estate of persons, 
who might affect injuriously its management. The introducbion of 
interests, whloh may become conflicting, is certainly a matter affecting 
the management of the estate. Clearly in such a case the owner could 
claim the right of pre-emption, and it seems diffloult to bold that under 
the Act itself, in spite of the provisions in Part II, the manager would 
not have such a power. Seotlon 40 of that part however in laying down 
the general duty of the manager provides that in the management of the 
property he shall in every respect act to the best of his judgment for the 
Ward's interest, as if the property were his own. This section would 
give him the right bo claim the right of pre-emption, if that act can be 
held to be one falling within the care and management of the property, 
and I can see no reason for bolding that it does not. 

The learned Maulvi, who has argued this point on behalf of the res¬ 
pondent, has contended that the plaintiff during the period that her pro¬ 
perty is under the Court of Wards is in the position under the Mahomedan 
law of a “ sujee **, any aot of whom would bo treated as ** hazl " or a jest, 
aud therefore ineffective. In those oonditions she is in the same position 
as a minor, on whose behalf under the Mahomedan law the guardian 
would have full authority to aot. 

Undoubtedly under his ordinary powers as agent under the law the 
manager would have power bo claim the right of pre-emption on behalf of 
his principal, and I do not think that the provisions of the Court of Wards 
Aot could be held to operate to deprive him of that power. 

Whether as guardian acting for the ward, or as manager acting under 
the Court of Wards Aob, or as agent of the lady, the manager Mr, 

Lowis had in my opinion authority to assert on [608] behalf of the 

(1) (1884) I. Ij. R. 7 All. 41. (2) (1906) I. h. R. 98 All. 691. 
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1908 plaintiff her right of pre-emption. As a guardian on her behalf under the 
J an. 81 . provisions of the Mahomedan law Mr. liowis had not only authorityi but 

Afi>BE.r.AtriB his duty, to assert the claim, if in his opinion it was for the benefft 

OiTiii. plaintiff. That the assertion of the right was for her benefit has 

_‘ not been oontosted and admits of no doubt. 

85 0. 575. As regards the question whether the sale to the defendants 2 to 11 

covered the whole of the share of defendant No. 1 in tola Begumpnr, the 
hHcwatt B^t. 72, on which the Subordinate Judge relies to prove that it 
did not, differs as regards the share of the plaintiff from the entry in the 
Hegister I) of the Collectorate, Nxt. Ij. 30. In the former the share ap¬ 
pears as 3 annas 1 pie 12 krants and in the latter as 1 anna 1 pie 1 krant 
13 masants 6 dants. It is contended for the appellant that the former 
having been prepared by the survey authorities from information furnish¬ 
ed by the manager of the Motihari Indigo Factory, to which factory the 
shares were then on lease, cannot be accepted ae evidence of title in pre¬ 
ference to the entry in Hegister B, It is also argued that the case found 
by the Subordinate Judge is not that set forward by either of the patties. 

The difference between the entries in the Begister and in the record- 
of-rights is difficult to reconcile, but the question does not call for deter¬ 
mination, if on the materials before us we hold that the plaintiff is entitl¬ 
ed under her right of pre-emption, which she claims, to a conveyance in 
her favour of the whole share, which was sold to defendant No. 2. 

Xiastly we have to consider whether the conclusions of the Subordi¬ 
nate Judge are correct as regards the acbual price paid for the property, 
namely that it was Rs. 26,000 only and not Bs. 39,967. In arriving at 
that conclusion the Subordinate Judge has found that the four hand 
notes referred to in the deed of conveyance and the tranBaoblons, which 
they were produced to prove, were not genuine, that the transactions were 
bogus transactions, and that the hand-notes were prepared to support 
them with the object of raising the ostensible price paid for the property 
with a view to defeat the right of pre-emption. 


The 4 hand-notes have been produced before us and we have 
examined them carefully, and I agree entirely in the conclusion [606] 
of the Subordinate Judge, that they are fabricated and are not genuine. If 
the tour documents be superimposed, one on the other, it will be found 
that the irregular edge on one of the sides of each exactly corresponds 
with the edges of the others, leaving no doubt that the 4 pieces of paper, 
on which the notes were written, were torn off at the same time from 4 
sheets of paper placed one on the top of the other or from a piece of paper 
folded four times. Such a correspondence between the edges could not 
have occurred otherwise. I also agree with the Subordinate Judge that 
it was most unlikely that the defendants 2 to 11 would have lent such 
large sums of money on 4 occasions to the defendant No. 1, when for a 
smaller sum they were careful to take a mortgage-deed from her. Nor 
can I believe, if the documents were genuine, that no mention of interest 
would have been made in them or that the defendants would have endors¬ 
ed them over as paid up the day before the deed of sale was finally execut¬ 
ed and registered. The evidence, bo prove the oiroumstanoeB, under which 
the loans are said to have been made and the notes written, is in my 
opinion quite unworthy of credit, and the entries in the books produced to 
support them wholly unworthy of reliance. I therefore agree with the 
Subordinate Judge and hold that the actual price fixed for the sale of the 
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properby was Bs. 26.000 oniy. and did nob include the sums covered by 
bbe 4 handnobes. 

lb has been suggesbed by the learned counsel bbab, even i£ bbe notes 
were fabricated, it was only a device sanctioned by the Mabomedan law 
for defeating the right of pre*emptiou. *We think, however, ib is clear 
from the authorities that the fabrication of the notes was not one of the 
devices permissible under the law. (See Hedaya, 563 Baillie 505 and 
Macnaghten’s Mabomedan Law, 49). 

A further argument was advanced on behalf of bbe appellants that 
after the proceedings taken for partition of the whole estate bad advanced 
to their present stage, there had been a division of the properby, which 
would bar the right of pre*emption. An order under section 29 of the 
Act however would nob have the effect of dividing the joint liability of the 
cO'Sharers for the revenue until the data mentioned in seebion 95 of the 
Partition Aob bad arrived. 

[607] I bold, therefore, that the Cndings of the Subordinate Judge 
are correct and 1 confirm his judgmenb and decree and dismiss the appeal 
with costs. 

1 may observe that the suit appears to have been fought out in the 
lower Court with unnecessary bitterness, bhab the orossoezamination of 
the witnesses in some instances was needlessly protracted, and, in bbe 
case of the defendant No. 2, I consider bhab there was a gross abuse of the 
privilege of oross*examination, Questions having been asked and allowed 
which were quite irrelevant, and were clearly intended only bo insult and 
annoy the witness. I am the more surprised bo have to notice this, as 1 
understand that the case was oonducted by counsel in the lower Courb. 

Xbe plainbiS-respondenb is entitled bo her costs. Defendant No. 1 
claims to be entitled to her own costs, but we do not, under the oiroum- 
stances, fahink she is ontibled to any costs and direct that she do pay her 
own oosbs. 

The appeal having been dismissed, the Buie fails and it is discharged 
with costs. 

COXB J. I agree that bbe appeal should be dismissed with costs. The 
facts of bhe case have been fully set out by my learned colleague and ib 
is unnecessary bo repeat them. The only point that seems to me bo 
present any real difhouity is, whether the manager under bbe Court of 
Wards can perform the ceremonies required for pre-emption on behalf of 
a Ward of Courb ; and on bhe other points raised in the case 1 have bub 
libble bo say. 

As regards the question, whether the talab‘i-mowasibat was performed 
with sufficient promptitude, 1 am sabished bhab Mr* Lowis had no in¬ 
formation of bbe sale before bhe I3bh Augusta, and bbab he performed 
bbe ceremony immediately on receipt of that information. The 
telegrams certainly informed him of bhe negotiatioofl for the sale, but 
equally certainly they did nob inform him that a sale had been completed { 
for bhe very last of them ends with the words " Jadu may break of. 
Again there is evidence that one Bishundeo told Mr. Lowis that there 
was a rumour in the bOizar that a sale had been eifeoted ; and Durgobind 
L508] Sahai, on being sent for, told Mr. Lowis that ho also bad beard 
this rumour. But a statement that there is a rumour that a particular 
thing has happened is nob a statement that that thing has happened ; and 
there is nob a scrap of direob and positive evidence that any sbabemenb bbab 
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1908 the sale had aobaally been effeoted was ever made to Mr. Iiowis before the 
JAN. 81. 13fah August. 

* 7 — As regards the talah-i-ishiishad I agree that it was performed with 

^ Oivi^™ least praotioable delay (see Maonaghben's Mahomedan Iiaw, page 183, 
— and Wilson’s Digest, page 412). It may be oonoeded that bbe performance 
8 d C. 670. in the Oolleotorate was nob in itself sufficient. It is guite clear that the 

site of the OoUectorate has been acquired by Government and is no longer 
a portion of the property in suit. The award has nob been filed, unless 
Kshibit T on page 451 of the paper>book is an incomplete portion of that 
document. But that the compensation awarded was paid into the credit 
of the proprietors is clear from Bxhibib Q and this proves that the acquisi¬ 
tion was completed. Bshibib V shows how this compensation was assess¬ 
ed, though there is an unexplained and probably unimportant discrepancy 
of Bs. 30. It included a sum of Bs. 220 on aooount'of capitalised revenue. 
This may need a word of explanation. When a portion of an estate Is 
acquired by Government, it necessarily follows that the proprietors have 
no longer to pay revenue on that portion. But as the revenue is a sum 
that has been fixed for more than a century, and is often divided into 
minute sums paid by numerous sbare-bolders, it is evident that a small 
reduction may cause a great deal of inconvenience in correcting the Oollec- 
torate registers, and revising the amounts payable by the various share¬ 
holders. Accordingly it is usual, when the reduction is small and the 
proprietors consent, to keep the revenue unchanged and to give the 
proprietors a lump sum to compensate them for their liability to continue 
paying a trifie more than is really due from them. This is what has been 
done in this case, and no doubt can remain that the land, on which the 
reduction of revenue was due, was acquired absolutely by Government, 
and that it no longer forms any part of the Motihari estate. 

But the performance of the tcUckb^i^ishti^hOid in the Baj law*offioe 
was in my opinion sufficient compliance with the law. £8093 There Is 
no doubt that that office stands on the premises sold. The learned Advo¬ 
cate-General objeobs that it is nob a public place. But it is nowhere laid 
down that the object of the tol,<ib~i’isKtiiho>d is bo obtain publicity. And 
in connection with the talah-i-tnotoo^iboit it was impressed upon us that 
in dealing with these ceremonies of an archaic law, we were bound bo see 
whether they were performed in strict accordance with the rules laid 
down, and not whether there was a reasonable compliance with the spirit 
and intention of the law. It seems to me that the same argument applies to 
bbe talah-i’Uhiishad. and that, if that ceremony was performed where the 
rules of the law require, we need not go further and inquire, whether the 
place was sufficiently public to give the opposite party the notice that, from 
a modern point of view, might be regarded as reasonable. Still less need 
we enquire into this point, when it is proved that immediately afterwards 
another proceeding was held, which, though it may not have been strictly 
in accordance with the rules, at any rata ensured the fullest publicity, 

I agree also that there can be no doubt of the fabrication of the 
band-notes, and that the real consideration for the sale was Bs. 26,000. 
And I may point out in passing that the perpetration of this fraud leaves 
no doubt that the purchasers knew that the sale was subject to the law of 
pre-emption. 

The question of the purchase of Begumpur does not appear to me to 
be of any importance. Bithar that portion of the property was sold to the 
Sahus or it was not. If it was not sold, no question arises, If it was so 
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sola, U could nofc be sold again to the plaintiff, and accordingly the plain¬ 
tiff’s purchase was no purchase, and could not affect the right of pre¬ 
emption. The rule of Mahomedan law, to which reference was made in the 
Court below, can refer only to purchases by the would-be pre-emptor from 
the vendee ; and not to purchases from the vendor. In this Court the 
argument that the purchase Invalidated the right of pre-emption was 
abandoned ; and as there is no prayer in the plaint for the recovery of 
Begumpur on the ground of the subsequent purobaBO, the question, whe¬ 
ther it was so purchased or not, loses all its Importance. 

[610] Another point taken is that, as the estate was under partition, 
an order must have been passed under section 29 of the Bengal Estates 
Partition Act. 1897, which would have the effect of dividing the shares 
of the proprietors so effectually as to destroy the right of pre-emption. 
This contention cannot, I think, be accepted. It appears to me that an 
order under section 29, supposing such au order to have been made, would 
make little or no difference to the position of proprietors, whose names, 
with the extent of their respective interests, are already registered in the 
Collector’s books. The liability for the revenue, the land itself, and the 
tenants thereon remain joint, after an order is made under section 29, 
until the date specified in section 95 of the Act, and therefore it seems 
clear that, until the later date, the right of pre-emption subsists. See 
Wahtd Alt Khan v. Bunooman PershadiX), In the cases cited by the 
learned Advocate-General [GopaZ Sahi v. Ojoodhtavershad (2) and Joobrai 
Singh V. TooUan Singh (3)] khe partiliion had been oompletaa In the 
latter case the different lots bad been numbered, a fact which shows that 

the last stage had been reached., ^ a .... 

The last question to be decided is, whether a manager under the 

Court of Wards can perform the ceremonies of pre-emption on behalf of 
an adult female ward of Court. The learned Advocate-General concedes 
that a guardian can and should perform these oewmonies for a minor or 
lunatic, but contends that a manager under the Court of Wards is not a 
guardian and that hii powers are limited by Statute. It is urged the 
powers of the Court are limited by section 14 of the Bengal Court of Wards 
Act, 1879, to the performance of what is requisite for the proper care and 
management of the ward’s property ; and that the powers of the manager 
are limited by sections 39 and 40 to the management of the property. It 
is further pointed out that section 50 provides that the Court, after provid- 
ing for the objects mentioned in section 49, may purchase other landed 
property for the ward. One of the objects mentioned in section 49 is 

the improvement of the land and property of the ward; and it is argued, 

therefore, that the wording of section 50 shows that the purchase of other 
[611] property cannot bo regarded as the improvement of the land and 
property of the ward. And, if it cannot be regarded as an improvement, 
still less can it be regarded as management of the ward’s property. 

Now it is certainly the case that the Court of Wards is concerned 
only with the management and improvement of the ward’s property 
[Dhanipal Das v. Maneshar Bakih Singh (4)] and that the personal rights 
of an adnlb ward are nofc otherwise interfered with. But it seems to me 
there is a true distinction between the pre emption of another share in an 
estate, in which the ward is already interested, and the purchase of other 
landed property as an investment of savings under section 60 of the Court 

(9) (1070) 14 W. B. 476. 

(4) (1906)11. I/. R. 98 All. 67a 
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(1) (1969) ll'W. B. 494. 
(9) (1866) 9 W. B. 47. 
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of Wards AoIj. The mam bnsiness of the managementi of a mofnssll esMe 
is fihe oolleobion of^ rents; and, when these have to be oolleoted from 
persons, who are the ioint tenants of a proprietor and his 00 -shnrers. it mnst 
be of the utmost importance to the proprietor, for the purpose of dealing 
with his own share, to have a voice in the introduction of new 00 - 
sharers. This is especially the case, when the estate is actually Under 
partition, and all the difficulties and disputes that attend joint ownership 
are beins brought up for decision and settlement. At such a time claim¬ 
ing a right, as attaching to the ward’s share of the property, to prevent 
another share of the estate passing into the band of alien money-lenders 
might. I think, reasonably be regarded as an act incidental to the manage¬ 
ment of the ward’s property. That the Court, even though it is only 
entitled to manage the ward’s property, can go beyond mere dealing with 
the rents and profits, cannot bo denied. It can certainly pay his personal 
debts ; and in Bsti Maharani v. Tfee Collector of Etawah (l) it was even 
held that the Court on behalf of the ward could admit liability on a simple 
bond debt that would otherwise have become barred by limitation. Cer¬ 
tainly, if the making of such an admission can ha regarded as part of the 
management of the wards* property, or as otherwise within the Courts' 
powers, I see no reason why the assertion of a claim of pre-emption, 
based on the ownership of the ward's property, cannot also betregarded in 
the same light. 

e 

[612l If this view is oorreot, and the assertion of the claim of pre¬ 
emption can be regarded as coming within the management of the nro- 
perty, then the manager could make the claim himself and needed no 
sanction from the Court of Wards. The actual purchase might or might 
not need the Courts* subsequent sanotioo. but the performance of the 
ceremonies of talah-i*mowaaibat and talah-i-ishtishad did not constitute 
a purchase and was within the powers of the manager himself. 

If this view is not correct. It seems to me that the practical result 
would inevitably be to deprive adult wards of Court altogether of the 
power of pre-emption. When an estate is taken over by the Court, the 
ward oeases to have any concern with the landed pronsrty, and the sale of 
the interest of a oo-sharer might never come to his knowledge. And 
even if it did oome to bis knowledge, his ignorance nf its effect on his 
own property might make it impossible for him to decide whether he ought 
or ought not to claim a right of pre-emptioo. Again the Court of Wards 
itself could not perform the ceremonies with the promptitude that this 
ancient law requires, and thus the right Itself would be lost by being en¬ 
trusted to a high authority, which could not reasonably be expected to 
have full information always at hand or to move without due deliberation. 

That there is nothing inconsistent with the principles of Mabomedan 
law in allowing a deputy to perform these ceremonies for persons, who are 
unable to perform them for themselves, Is indicated in Abadi Begam v. 
Inam Begam (2) and Ali Muhammad Khan v. Muhammad Said 
Husain (3). and it seems to me that it wonld be against the spirit of the 
Mabomedan law to hold that adult wards of Court were to be deprived of 
the right of pre-emption, because, in framing the various Court of Wards 
Acts of India, the necessity of making apeoifio provision for the case of 
pre-emption was overlooked. 


( 1 ) (lft94) T. ti. K. 17 All. 198. 
(9) (1877) I. D. B. 1 All. 591. 
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In ooDolusion I desire ftb express my entire oobourtenoe in tn^ learn> 
ed‘doUeagbe's reprobation of the treatmebb of the ^Sod defendant in pross- 
examination. From bur 6ndiog with respect to the hand^notes' it will 
appear that the 2ad defendant in a man with whom it iS'impossible to 
have any sympathy. But that fact [613] is no excuse for the' 'orbss- 
examining counsel in putting, or for the Subordinate Judge in. permitting, 
gnestionsi which they must have known to be improper and'hobdepaned 
bvttbe brovisions laid down in the Bvidence Act for the pfotebtibti^'o’E 
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Witnesses.! •' . 

r.» = ' Appeal dismissed. . 
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[614] APPELtiATH OIVIIj. 

» 

^ Before Mr. Justice Brett. 

Sarat Chandra Boy Ohowdhrt v. Jatindha Nath Mukerjek.'*';, 

[14th May, 1908,] c? 

* 

SaU-e6Ttifica;te—Transfer of iiOe^Begieiration-^Tranisfet of Property Act U7 of 
^ 1682) f. 6^^Registration Act (III of 1877) s. 17 {o)‘^Fishery rights. 

Bale-oectifloatea. tbat are granted by the Collectors after sale df **B oUea*' or 
eurplOB laods acquired by Goveroment under the provUions. of tbe;Liand 
Acquisition Act. are Buffioient in themselves to validate the transfer of title 
; from Government to the tiani^feree without beiog registered 

Piebery rights in water on certain portions of the land traDsferred ' to the' 

purchaser by the sale oertifioates. oaonot exist separate from that land, 

Second appeal by Eaja Saiat Chandra Boy Chowdbry and others, 

the defendants. > fj > 

The plaintiff*respondent, Jatindra Nath Mukerjee, based his o'alm iii‘ 
these suits on the purchase made by bis father, Abhoy Obaran Mukerjee, 
of certain **B class” or surplus lands alleged to have been acquired under 
the Land Acquisition Act for the Eastern Bengal State Railway, The 
lands in suit were sold at auotion by the G^'lleotor of Purnea in June, 
1904, and were purchased by Abhoy Cbaran Mukerjee, who subsequently 
transferred them to his son, the plainbitf-respondent. 

The plaintiff alleged that the Collector deputed an Amin to give 
Abhoy Cbaran possession of the land, which he bad purchased, but the 
defendants-appellants prevented possession being given to Abhoy Charanr 
The plaintiff accordingly, sued for possession and mesne profits. l-r-, 

The sale of *‘B class** lands was made by the Collector in acoordapoe 
with the Rules framed by the Board of Revenue, and the sale caitificates 
were issued to the transferee in accordance with those Rules, but not 
registered. 

[615] The defendants contended, inter aZ«a, that the sale certifioates, 
not being registered instruments, did nob effect a valid transfer of title to 
the land in suit; that the water and fishery rights were never acquired by 
Government; and that the right of fishery was not an incumbrance with¬ 
in the meaning of s. 16 of the Land Acquisition Act, and, therefore, it 
could not be extinguished. 

The Court of first instance decreed the suits for possession, including 
the falkars, but disallowed the plaintiff’s claim as regards mesne profits. 
The District Judge, on appeal, upheld the judgment of the first Court. 

"Appeals IcotD Appellate Decrees, T’^os. ?022 of 1906 asd 249 of 1907, agaioet the 
deoxeefi of J. C. Twidell, District Judge of Purneah. dated Joly 11th. 1906, oosArming 
the decree of S. B. Baadat Hoesaic, Muoaiff of Katihar, dated Mar. 20, 1906. 
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The defendanlis appe aled to the High Oourfa. 

Bobu Joy Gopal Ghoshat for the apoellant in Seoond Appeal No 2023 
of 1906. The pUintief ha*? nob proved hiq bibla to the lands. The’ sale 
oarbt 6 oab 0 s granted by the GoUeoft'»r mt being regiqfcared instramont«? are 

nob adoaissible in ovidenoa. The plaintiff has. therefore, no valid title to 
the lands. 

Moulvi ShamswZ 3uda {Moulvi Mahomed Tahir wifcb him), for tho 
appellants in Seoona Appeal No. 249 of 1907. Under s. 54 of the Trans- 
for of Property Act, the transfer of title to the lands In snits should have 
been by a registered instrument or by delivery of possession. The salo- 
oertifioatps are not registered, nor was there any delivery of possession 
within the meaning of that seotion. The respondent has, therefore, no 
title to the lands ; Sibendraoada Baner/ee v. Swetarv of State for India 
U). Although these lands were sold to the highest bidder, the sale was 
a private one in the sense that the land in suit was sold as private pro- 
parby of Governmdob and nob undar any Sbababe. [Brett J. The sale 
look plaoa under bha Land Aoquisibion Aob.l Thab Aob provides for no- 
quisibion of lands, bub does nob provide for sale of surplus lands. Here 
bha Golleobor, ^ho sold bhe lands, aobad as a privabe propriebor of the 
properby, and bherafore bha sale*oerfai&aabas should have been regisbered. 

[Brett J. The properby did nob vesb in the Golleobor personal!v, and 
therefore be did nob Pell it as a privabe propriebor, bub on behalf of bhe 

00701*0 naf'ub.J 

[616] Bahu Mahendra Nath nov(Bah7t Atul KrUhna Bov with him), 

for bhe respondent in Second Appeal No. 2022 of 1906 and in Second 

Appeal No. 249 of 1907. Under bhe npecial provisions of s, 17, cl. fo^ of 
the Begisbrabion Aob, all sale-oerbi^oabes granted by Civil or Revenue 
Officers are exetnpbed from reglobrabion. Sea also Land Acquisition 
Manual. Ch. HI, Rule 4. p. 77 and Rule 10. p. 78. 

Moufvt Shatn^'iit Sudat in reply. That section of bhe Rsgisbrabion Aob 
refers only bo oerhifioabes, which can be granted under sbabubory provi¬ 
sions. These lands were sold under no sbabubory provisions : bhe 
provisions of s, 17 of bhe Aob have no application bo sales of surplus 

lands. 

As bo our jalhar or Bsfaery rights, bha Courts below are wrong in 
holding that they passed along with bhe lands. They are quite disbinob 
rights ; and there was no award made by bha Collector regarding bhosa 
rights. 

Brett J. In support of appeals Nos. 2022 of 1906 and 249 of 1907, 
bhe common point, which has been taken, is that bhe sale 06 rbi 6 oabe grant¬ 
ed by bhe Golleobor after bhe sale of bhe land bo bhe present plainbiff’s 
father in these two oases, was nob sufficient in law bo efifeob a valid 
transfer of bhe title in bhe land to the purchaser. 

It has been argued bhsb bhe provicions of section 54 of bhe Transfer of 
Properby Aob would apply bo a sale of this de-^oripbion. and that it would 
be necessary after such a sale, in order bo effect a valid transfer of title, 

either that a regisbered document should be executed or that bhe properby 
should be delivered to the vendee. 

It appears that in these two rases, as in bhe others, bha sale was held 
at a public auction by bhe Collector and bhe purchase was made by the 
father of the present plainti ff at that sale. Afterwards an Amin was deput- 

(1) (1907) I. L. R. 94 Cal. 307, 209. 
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ed by bbe Golleotior to make over possession of the properly bo the 
transferee, bat when the Amin went to deliver possession he was obstruot- 
ed by the defendants and was, therefore, unable to place the transferee in 
possession. The present appellants, the defendants, are the parsons, who 
[617] obstruoted the Oihoar of Government from delivering possession to 
the transferee ; and even if the piovisions of section 54 were applicable 
to the present case, in my opinion, it would not bo open, in these suits, 
to the appellants to rely on their own wrongful acts as invalidating the 
transfer of the land to the plaintitl's father or preventing him from 
acquiring a valid title. 

It appears, however, clear that the sale in both cases was made by 
the Collector in accordance with the Buies issued by the Board of Bevenua 
and that, alter the sale, the Collector, in accordance with these Buies, 
issued sale'Oerlihoates in proper form to the transferee. These oertidoates 
were in my opinion sufficient in themselves to transfer the title from 
Gk)vernment to the transferee, and section 17, clause (o), of the Indian 
BegUtration Act is authority for the contention advanced by the learned 
vakil for the respondent that such oertidoates were sufficient to validate 
the transfer of title bo the transferee without being registered. 

This is the only point urged in support of this appeal Cl) and, as 1 
dnd that point fails, 1 dismiss the appeal with costs. 

In this appeal (2) it is further contended that the defendants were in 
possession of the dsbery rights in the water on certain portions of the 
land, the subject of this suit, and that those rights could not be transfer¬ 
red by the sale-certidcate. 

It seems, however, that the only pieces of water, in which these 
rights were claimed, were those collected in borrow pits, and I am unable 
to hold that these rights could exist separate from the land or that they 
were such rights as would remain with the defendants after the transfer 
of the land to the purchaser. 

No other point is raised in support of Ibis appeal C^)* and, as it fails, 
1 dismiss the appeal with costs. 

Appeal ditmisied. 


1908 

MAT 14. 

AFPBDIjATB 

OlVlli. 

80 0. 614. 


30 0. 61S (=B 0. L. J* 168=12 0. W. N. 540). 

[618] APPEIiLiAXB GlVlIj. 

Before Sir Francis W. Maclean, K. 0. /. E., Chief Justice, and 

Mr, Justice Doss, 


Anabda QofaIi Gossain p. Nafab Chandra Pad Chowdhrt.* 

[25tb February, 1908.] 

Appeal to Privy Council’—Leave to appeal—‘Fmal deoree-^Bengal Tenancy Act 
{Vill of 1886) B. Remand order, when can be regarded a final decree^Civil 

Procedure Code (Act XlV oj Ib82) 8. 696. 

WhoKB the oardiDal point ia a soit wao, whether notioo nnder s. 1C7 of the 
Bengal TenaQo; Act to annul certain ecounibranoes was properly aerved or 
not. an order ot the iiigh Lourt bolding that tte nolioe had been properly 
eerved and cen-andicg tbe oaBu to be tned out on the other leeuea. ia a final 
deoree and an appeal liom the oeoree to the Privy Counoil would lie. 


* Applioation for leave to appeal to His Majesty in Council, No. 1 of 1908. 
(1) 8. A. No. 9093 of 1000. (9) 8 A. No. 340 o! 1007. 
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Rahimhhoy B.ahihhMy ▼. Turner (1) and Muehar^^Soi$ein. y*} 

' ^ talecred to. ' . _ ' . ' 

tRef! 10 G. D. J. B3fi=14 I. 0. 459 ; 46 I. C. 290=1918 Pat. 1; S 

1. 0. 776=25 0. W. N. 806 : 80 I. O. 268=6 Lab. 329 ; Pol. 84' 1. O.-'Sld';' Ctl 
29 O. W. N. 832=89 I. 0. 94 ; 88 1. G. 69.] / 

Appucation for leave 6o appeal to the Privy Couooii;'''^^'‘ 

; ‘ ’ Nafar Chandra Pal Cbowdbury and another, the respondents 
applioation, purchased a patni mahal sold for its own arrears with^ ^bwe^ 
to annul all enoumbrances, and brought a suit under s. 167 df 'bhb 
^enahUy Aott for setting aside the darpatni right of defendahts'^Nb^l'^S 
4 on the allegation that the necessary notices had beeh duly sdrVed'tj'i^'tfii 

Oolleotorate on the defendants. ^. 

The Subordinate Judge of Nadia held that the suit was detepW^e’ror 
non-joinder of parties, and that the plaintiffs had failed to' prove syryib& 
of notices under s. 167 of the Bengal Tenanoy Act and dismissed the' 

Against the said decree the plaintiffs appealed to the ^High'^Cbhrif^ 
which, on the 28bh August 1907, reversed the hading and decree bf ’'the 
leatned Subordinate Judge, holding that the hobloes undelr s.“167 of "ftie 
Bs'hgal Tenancy Act were duly [6193 served tipoti the defeiidahits'^ri^ 
remanded the case for addition of parties and retrial 6n it4 m6riti4. 

* The heir of defendant No. 1, Btajabala Debi, applied'for leave to 
appeal to His Majesty in Council against this decree of the High 

Bahii Sarat Ghandra Ekan, for the petitioners. The ^reali;question 
in this suit is, whether the notices have been duly served on. us, and 
goes to the root of the matter- Heave in such oases has been graqteAvf 
Bahimbhoy Habibbhoy v. Turner (1), Saiyid MuzlKir'r.jHossein Bodh<f> 
Bibi (3 /• As the remand order decides this point, it is a ,6nal deoree, 
against which I am entitled to appeal to.the Privy Council.,; . ,.! ■// iiii.'jn 

Bahu Ehettramohan Sen {ior Babu Amarendranath Basu)i^ ior^'ii\i!Q 
opposite party. A remand order cannot be hnal. The petitoner wiH 'hd 
able to appeal to His Majesty, if necessary, when Bhe case is finally dedidw 

ed here after retrial. This application is premature. <& * ■ - 

Maclean C. J. This is an application fora oertifioatei'thait the^'easd 
is a fit and proper one for appeal to His Majesty in Council. 

The suit was one under section 167 of the Bengal Tenancy Act, and 
the object of it was to annul certain encumbrances by giving notice 
Under section 167 of the Act. 

The cardinal point in the suit was, whether the nobioe was properly 
served. The Subordinate Judge found that it was not, and dismissed the 
suit. This Court took an opposite view and held that the notice bad 
been properly served and remanded the case to be tried out on the other 
issues. An application is now made for leave to appea^l to His Majesty 
in Council from the decision of this Court, and the only questibn is, 
whether the order paesed by this Court is a final decree within the 
meaning of section 696 of the Code of Civil Procedure. On the face it 
purports to be only an order of remand, but the question, whether 
the notice was properly served or not, is, as [f)20j I have said, the 
cardinal point in the case. If the view taken by the Subordinate Judge 
is correct, then there is an end of the suit, and tbe decree, therefore, 
was final, and the petitioner contends that this is a final deoree, because, 
if notice was not properly served, the suit must fat), and tbe defendant is 
Teleased from futtber liability. He says be is entitled to have that 
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DUKSB V. DBABANI 


LABIBI 


86 OaL 689 


iriJi 


question deoidea by the Judioial Committee. I think his oonbention 

must prevail. . . , i, ,. 1 . - j J 

The ease appears to me to be governed m principle by the jadgments 

ot the Judicial Committee in the case of Muzhar Hoasein v. Bodha Bibi 

( 1 ) Bkud ot Bahimhhoy Babihbhoy V. Turner No question arises as to 

value and the decree, against which it is sought to appeal, is one of 


reversal. 

1 think therefore that a certificate must 
Doss J. 1 agree. 


be granted. 

Leave granted. 




S5jj..wa=»8 

0. ^ a. 168s 
la 0. w.N. 


35 0. 621. 

[621] APPEtitjATE CIVIL. 

Before Mr. Juaiice Uitra and Mr. Justice Oaaperaz. 

Dunne v. Dhabani Kanta Lahibi * 

[6th March 1908.] 

Thahbuit and Revenue Survey wape, evidentiary value of —‘Statement recorded in the 
preeenoe of partiee. effect of. 

In a dispabe. whether oertain land belonged to the estate of the plaintiff or 
to that of the defendaob, the plaintiff prodao^d ihakhuti as also satvey mapa 
of the year 1862 55; the thahbust map aontained a atatement, which supported 
, the plaintiff’s case. 

The predecessor of the appellant defendant bad fall notice of the thak pro¬ 
ceedings, and he objected to tha boundary line as laid between his and the 
plaintiff’s estate, but the objection was disallowed. 

The defendant produced a survey map of 1665<&6 of the district, which con¬ 
tained his estate, in support of his case, but he did not produce any thakbwt 
map of the same year, and there was no evidence to support the accuracy of 
the eutvey map 

Held, that the evidentiary value of the thakhuat map, and the survey map 
produced on behalf of the plaintiff, was greater than that of the survey map 
produced on behalf of the defendant. 

The oases of Jagadindra Nath Roy v. Secretary of State for India 
Svama Sunderi Dassya 'Jogobundhu Sootar (4) end Nobo Goomar Daee w. 
Qohind Chunder Roy ( 6 )rafarr 0 d to. , 

[Ref , 24 C. W. N. 639—91 O. L. J. 320=67 I- O. 39 : 66 I. O. 928^84 O. L. J. 465.1 

AffeaIi by the defendanh, Mr. A. M. Dunne, Keoeiver bo the esbabe 
of the late Hon’ble Prasanna Kumar Tagore. i‘ 

This appeal arose out of an action brought by the plaintiff to recover 
possession of certain obur lands with mesne profibs. The plainbiff claimed 
the land partly as reformed lands of monzah Manikdiar* belonging to the 
plaintiff, and partly as dereiiob land of river Daokoba, a twelve annas of 
which was measured by the Tbak authorities as appertaining to the 
said mouzab, and partly as bhe dried-up bed of a channel called [622] 
Cbatal. The river Daokoba, which was variously called Jamuna, Brah¬ 
maputra or Konai, by constantly shifting its course, wrought consi¬ 
derable changes at Manikdiar. In 1301 B. S., tho river, suddenly shifting 
its main obaonel, left in a portion of the old bed, an arm or branch sepa- 

* Appeal from Original Decree, No. 239 of 1904, sgainet the decree of A. N. 
Majumdar, Subordinate Judge ot Mymeneingh, dated Dec. 29, 1908. 

(1) (1894) I. Ij R. 17 All. 112. 80 I. A. 44. 

(2) (1890) 1. L. B. 16 Bom. 166. (4) (1888) I. ti. B. 16 Oal. 186. 

(t; (1902) I. Ii. B. 90 Oal. 991 ; h. B. (6) (1681)9 O. L. B. 606. 
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rabed from the main channel by a long stretch of sand bank. In 1302 
B.S., when a portion of the ohur became fit for onltivation, a dispute 
arose between the plaintiff and the proprietor of the neighbouring estate, 
the defendant ; this led to a proceeding under s. 145 of the Code of Cri. 
minal Procedure, which was decided against the plaintiff, and the defen¬ 
dant thus obtaining a footing encroached upon the land further weet, and 
in consequence the suit was instituted. 

Defendant inter alia pleaded that the suit was barred by limitation, 
that the plaintiff bad no title to the lands in suit, as they appertained 
to Katma Krisbnagar, a zemlndary of the lata Prasanna Kumar Tagore. 

The Court of first instance, relying upon the thakbust and survey 
maps produced by the plaintiff, decreed the plaintiff’s suit. 

Against this decision the defendant appealed to the High Court. 

Mr, CaspersZt Mr, B, Qangoly, Babu Nilmadhub Bose, Babu Mukunda 
Nath Boy and Babu D. N, Bagchi, for the appellant. 

Mr. Htll and Babu Jogesh Chundtr Boy, for the respondent. 

Cur. ado, vuH, 

Mitba and 0*.spebsz, JJ, We are now in a position finally to dispose 
of this appeal. The defendant having failed to make out his original case, 
that the land in controversy was a part of bis village Katma Kristopore in 
parganah Patiladaha, pub forth, by hie amended written statement filed in 
this Court, a new case, viz., that the land was re-formation on the site oh 
and accretion to, a part of bis village Chur Dulka in the same parganah^ 
Copies of the survey map of Chur Dulka prepared in April, 1856, and the 
parganah map of Patiladaha, prepared in the same season, £628} were 
relied on by the defendant in his amended written statement. 

The Commissioners have now traced on the case map the survey 
boundary lines of Chur Dulka, and it would appear therefrom that a 
portion of the land, possession of which has been decreed to the plaintiff, 
occupies the site of the southern part of Chur Dulka. The contention, 
therefore, of the defendant is, that this portion of the land should be 
excluded from the decree made by the lower Court, as also, such land as 
adjoins it, on the ground of accretion. The plaintiff, however, bases his 
claim on the evidence afforded by the maps prepared by the survey 
authorities, about four years before the survey of the defendant's village 
took place, and these maps show that Chur Dulka either did not exist at 
the time they were prepared or bad not then extended to the south 
beyond the line of boundary of the defendant's parganah Patiladaha, but 
was confined within that part of the river-bed which appertained to that 
parganah. The arguments addressed to us at the hearing have been 
confined to the relative weight to be attached to the maps filed by the 
parties. No other question has been argued before us. 

A comparison of the thakhust and the survey maps leads to the 
indisputable inference that the part of the land in suit, which is covered 
by the site of the village Manikdiar of the plaiotiff, as depicted in these 
maps, belongs to him, and he is entitled to a decree for possession of it 
in superseseion of the order made against him in the proceeding under 
section 145 of the Code of Criminal Procedure, on the 25th June, 1898. 
The slight variation between the boundary lines of the thakhust and 
survey maps is not material. The variation between the western linea 
was evidently due to the recession of the river further towards the west 
during the time that elapsed between the preparation of the maps, tbe 
survey having followed the thak proceedings. 
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In the season 1852-53. bhe Brahmaputra river, whioh was then locally 1908 
known as the Daolc->ba, ao>^ also the Konai, lay on the west of the village Mab. S. 
demaroatsd as Manikd'ar. The thakb^ist msp, as usual, does not give its 
breadth—lines being traced only to show its ex’steuoa and not its breadth. Oxvili. 
The river survey map of the Daokoba prepared in the same season, —— 

1852-53. [62^1 however, gives the breadth aoonrately. The thakbiiat map, 681. 

however, contains the following statement oonoerning the river-bed-^" A 
twelve annas share appertains to this mouzah (Manikdtar). A four annas 
share appertains to mouzah Salmari (a village in parganah Jafarsaht).’* 

This statement shows that three-fourths of the river-bed formed, or were 
supposed to form, a part of the village Manikdiar. The value of such a 
statement is not inoonsiderable, notwithstanding that the Brahmaputra 
river is navigable. It is notorious that the course of the Brahmaputra is 
subject to constant changes and that its derelictions are very frequent. 

It could not be said, from the mere position of its current at any particu¬ 
lar time within the memory of man, or within the last century, that the 
land covered by the river was not included within a permanently settled 
estate. It is now not known where the course of the river exactly was, 
either at the time of the Deoenoial Settlement of 1790 or the Permanent 
Settlement of 1793. That its oource underwent considerable changes 
since 1793 is now fairly established. Mr. Oldham, who was Superintend¬ 
ent of the Geological Survey of India, refers, in his book on the Geology 
of India, (p. 441), to the change of the oonrse of this river, as also of the 
Ganges, the two great deltaic rivers of Bengal. Speaking of the modern 
changes in the delta as dne to the upheaval of the elevated tract known 
as the Madbupur jungle, which bad the effeot of diverting the Brahma¬ 
putra eastward into the Sylhet Jhils, the learned author says :—“The 
result was that scarcely any sediment found its way to the sea by the 
Meghna. the great estuary of all the Svihet rivers, and hence the sea face 
of the delta bo the eastward curves back in the form of a gulf. Tbe gap 
was much greater at the oommenoement of the present oentnrv (tbe 
nineteenth), bub about that time the Brahmaputra having by the depoc^it 
of silt greatly raised the portion of tbe Sylhet Jhil9, into which it flowed, 
changed its course completely in the course of a few years and, instead of 
flowing to tbe east of tbe Madbupur jungles, out out a new channel to the 
west of the new tract. Since its change of course, the Brahmaputra has 
been brcugbt much nearer to the mam stream of tbe Ganges." 

The precise period of the avulsion, and its dereliction from east 
to west, cannot now be easily ascertained, [6263 but it was 
undoubtedly in tbe beginning of the last century. Major Kennel’s 
maps of tbe rivers of Bengal refer to a period antecedent to 
the Decennial Settlement. Tbe Brahmaputra was then, after leaving 
tbe Assam Valley District®, flowing in a bed that lay more to the east 
than now. Tbe change occurred at a considerably later period, Tbe 
subsequent sbifbtcgs of it® bed during the la^t oentnrv were retnarkaMe 
and also well known. It might bo that a change had recurred only a few 
years before the thakbvf-t map was prepared, and that the effect of the 
change bad been to^ubunerge a large portion of the village Manikdiar. The 
survey party in 1P52-53 m‘pbt have obtained satisfactory evideroe of the 
fact, and recorded the river-bed to be private property and not property of 
the Government. We cannot hold, from tbe mere fact that the river was 
navigable, that the statement in the thak map is erroneous. Tbe statement 
IS geed e^idence Bg.alnst tbe appellant, who bad evidently no title to pub 
f OTward to the ri^er-bed in this part of its course. 
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vii,-< rpb 0 : (In- ■*X352i53) ■ of‘ r laoaiity^ * lobntro- 

vat's^^'^wafe' Baf Mohan DubB, 'andi bh© Purvey ' had bheb ‘^de^Wibfcrndtrtob 

bo all inberasbed paVfaies. Tbab^bhe 't>redeoefi5or of thei appellanbfib^ 
ftilf tiobioa'' of bhe prooeedings aondubbed by fahis aiding 'And^bbaH'hh 

was aarafally ^abobing bis prooeddibgs,- is’ clear from bbe fadfa'^^tlba^^lie 
abjeobad 'bbundary’lino'a^'^ laid' beWeen his^'^psrgan6fi^i^Wiiflakda&& 

dnd pamanab Jafarsabi ab'an adiaoanli p^aoe. Tbb flftif<z>naaa^proaB©ditf;i 
commenoed^by bbe appellanb's predecessor for reebifioabion of bbebbtiadar^ 
b'ertninabedi on 'bhe SObh Mardh, 1^53, by a verdiob againsb bllziVWid 
verdlob was'^affifmbd in appeal id Joly* l563, '’ ' ^ - /'n-i :ndT 

^'^‘In^anobber prooeeding fp^ sebUenleiib of a kbas mafial.'^^liio^ 
abe in bhe year 1872, bhe parhies weroi' amopgsb obhers, fcVlireSeoessor- 
of bbe parbies bb the presenb Hbigation. Tiie predeoessor of fabe reSpondpr 
a^eiiied 'tn his pebibion, dated bhe 9bb Maroh, "1872,. bhali ab bhb^'time 
of the ihakhust a large quantity of laud .of hts village Manikdiibr haq 
been diinviated by bhe river, and he olaimed a tbre,e;fbutbbs|.shar^ 
the river-bed whiob bad submerged his larid!^ For^ bbiSr biaim Jbe 
relied on tbe^^ sbatenient in the £liail:Z>ust map. The plaim, bo . tbr^d- 
fourths of the river-bed, was hob disbinobly obJeobed to by^the predeoesfo^ 
[626j pf bheappallaub. The Amin, Bahga Chandra Boy,'who w^a depur' 

ted to make a local invesbigabion, reported on bbe 5bh June,. 1’872',, bbat 
land measuring 2,104 bighas Vf cobhahs, over and, above bbe ifea^rOf 
Mahikdiar,. had been previously settled land, and that it was, under wa^erj 
at tbe'^bime of bbe bbak measurement, and that for bhabVeason a 12 annas 
portion pf bhe river Daokoba bad been allbbfeed by guess bo Mapikdia^ 
The Sebblemenb Officer aooepbed the report, and. on bhe 6bh July,^ 
direobed a release of bhe land claimed by the predecessor of bhe respon-.. 
denb, land whloh inoluded a large part of bbe river-bed of 1852-53. ^.It 
appears bbab, before bbe year 1872, the river had taken a different oourse, 
having solid land on bhe west of Manikdiar as well as of other villages, 
and that the Covernmenb allowed the claim of bhe pTainbiff’s predeoessprs 
bo bhe abandoned bed of bhe river bo bhe extent of three-fourbbs and did 
nob bake possession of it as khas mehai land. This was an abandonmpnb 
of bheir claim by bhe Government and a reopgnibion of bhe plaintiff’s ola'nit 
and it is an effectual answer bo the jus tertii set up by bhe appellant. . Ijn. 
this proceeding for the asoarbainmanb of khas mahal lands the prede-, 
oessors of bhe appellant were also parties, and they had olaimed a release, 
of portions of bhe land orginally mea^^ured as kbas mabal land, but hp. 
part of bbe land released as laud of Manikdiar was olaimed by bbem , It 
appears that even up bill then bhe claim of Manikdiar bo bhree-fourbbs of 
bhe river-bed was undisputed. 

Fresh submergence since 1872 and bbe reoenb appearance of bbe land 
resulted in a scramble for possession, and bbe success of bbe appellant in, 
bbe proceeding under section 145 of the Code of Criminal ■ Procedure has 
given rise to an unfounded contention as bo bbe inaccuracy of the thah 
sbabemenb. The original claim of bbe respondent, based on a title bo 
Kabma Krlstopore, failed and was. in fact, abandoned in this Court. The 
case now made, based on reformation in sHu of Chur Dulka, is nob only 
entirely new bub it has also little foundation. ^ 

The survey of the district Bnngpnr tock place in bbe seasqu 
1855-56. Chur Pulka was then an island ohur in the same river 
Brahmaputra, and it was surveyed, sob as Qoverpmenb property, 
whiob it would have been if the bed was not a part..of a perm 
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oenblV'Seblled esbabe, bab as a village in pargaoah Pabiladaha [627] 
belonging bo bhe bben predecessors of the appellanb. Tne sonlbern 
parb of Cbnr Dulka sftretobes beyond bhe boundary line beb\^een Pabila* 
daba and Jafarsabi as shown in bhe maps of 1852 53. How ib came bo be 
treabed in tbe labor survey as land of Pabtladaba» when bbe previous survey 
bad iDOiUded ibs site in Manikdiar. is neb ab all clear. The thakbust map 
of 1855-56 bas nob been produced, and there is no thak stabemenb abtaob* 
ed bo Cbur Dulka on bbe record. There is no evidence bo support tba 
aocuracy of bbe survey map. The sub^^equenb oon*^uob of bhe predecessors 
of bbe appellant leads bo a oociclusion adverse to bbeir claim as based on 
Cbur Dulka. There is, also, no evidence of bbe possession of bhe 
southern part of Cbur Dnlba by bbe proprietors of Patiladaba. Cbur 
Dulka was evidently an ephemeral island in bhe river-bed ; it vanished 
from sight as well as from the mind of man in a brief space of 
time. There is nothing bo show that Cbur Dulka, as an independent 
village, is now recognized as existing, ib hardly admits of doubt 
that the revenuO’SUrvey of Cbur Dulka was made in the absence of the 
predecessor of the respondent, or, at least, without sufficient nobioe, by a 
different survey party who, finding that bbe cbur bad extended bo the 
south, included ib as a part of bbe previously existing cbur without a 
knoweldge of the record tbat bad been made in tbe season 1852-53. The 
Don*produotioD of bbe thakbust map and ^/la/e-abatemenb makes such a 
theory highly probable. In Jagadindra Isatn Boy w. Secret iry of Stats 
for India {i) Lard Liindley, in delivering bbe )udgmenb of bbo Judicial 
Committee, said : “ Maps and surveys made in India for revenue purposes 
are official doouments prepared by competent persons and with snob 
publicity aod notice to persons interested as to be admissible and valuable 
evidence of bbe state of things at bhe time they were made. They are nob 
conclusive and may be shown bo ba wroog, bub, in bbe absenoe of evi- 
deroe bo the contrary, they may be properly judically received in evidence 
as correct when made.” In tbat particular case their Hardships, while 
admitting the value of bhe survey map bled by bhe appellant, agreed with 
bhe Courts in India and deolme-l bo give effect to ib againsb bbe 
Government, because ib was, in bbeir opinion, merely a piece of [828] 
valuable evidence capable of being rebutted by other evidence on 
bbe record. Tbe finding of the Court that had finally bo deal with facts 
had b^on alverse bo tbe appellant. Jacadindra I^aih Ro't v. Seerdary of 
Stote for India (I) is nob an autboiity for tbe proposition either tbat a 
snivey map is insufT.oient evldenoa to establi<^h title or tbat it is oooolu> 
sive evidence of title. It is oogeL.b evidence and may alone be tbe founda¬ 
tion of a decree declaring title, if tbe evidence afforded by it is nob 
rebutted. It is for toe Court dealing with facts to a^roertain its probative 
force in each particular case* 

Again, one of tbe matters, which may, and generally oughb to boi 
taken into consideration, e^p^oially whenever there is. as in this case, a 
conflict between survey maps, is bbe amount of publicity with wb ob the 
survey in each case was made and bhe entries w^re recorded, and the 
opporbun-.ty which the party denying its evidentiary value bad in 
poi' ting out tbe correct boundaries of any particular village or estate. 
In SyciTTici Sunder* Bassya v. Jogobundhu Sootar (2)- bbe Court held that 
a thakbust survey map and maps prepared on a revenue survey were very 

(1> (1902) I. L. B. BO Cal. 291 ; Li. R. 80 (2) (I888j I. Tj. R. X6 Cal- 186 . 
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good evidenoo in oases of bonodary dispnie, if, upon iihe face of Ihe pro- 
oeedings and the maps, ib appears bhab bhe parbies were presenb and praobi- 
oally admibbad bhe bonndaries. The - weighb bo be abbaobed bo bhese 
dooumenbs ma<=^b. bherefore, be in direob rabio bo bhe opporbunibies, whtoh 
6 s.isbed. of obieobibg bo bha demaroabions made by bhe survey of&oers. If 
objeobioDS were made and dieaUowed, bhe maps would be bhe best evidenoe 
in oases of bouudary dispabes. If objeobion was made bo one parb of a 
boundary line, and nob bo anobher. an aoquiesoenoe in bhe labber musb be 
presumed, and ib would also afford oogenb evidenoe of an admission of bhe 
oorreobness of bhe boundary or of bhe sbabemenb as bo bhab parb. 

The quesbion of bhe evidentiary value of sbabemenbs and of bhe oonduob 
of zemindars or bbeir agenbs in bhe preparation of thakbu^t maps has been 
discussed in several oases,and ib has been uniformly held bbab bhe statements 
of zemindars or bbeir agenbs oontainel in thakbust maps may amounb bo ad¬ 
missions bhab bhe [629] land belonged to one village or bhe other. Suoh ad¬ 
missions musb be greatly relied on in subsequent oases, as they were made 
at a faime when there was no dispute regarding bonndaries. This was bhe 
view taken by Jaok'^on J., in The CoH*ctor of Bajshahyev. Doorytt Soondu^ 
ree Debia (1) In Gunga Narain Chviodhry v. Badhtka Mohun hoy (2) bhe 
question as to the effeob of the presence of the parties or bbeir agenbs at 
an enquiry before an Amin, and the reoognibibn of boundaries as laid 
down, wa^ discussed, -aod it was held bbab suoh a recognition bad great 
evidentiary value in subcequenb disputes between bbe parties. In Nobo 
Coomnr D jss v. Gobind Ckunder Boy (3), Field J. reviewed bhe law and 
praotioe oonoerning revenue-surveys and oame bo bbe conola<=^ion bbafr bhe 
pre<^enae at the preparation of, and the signing by bbe parbies or their 
agenbs of, a thak^ust map might fairly be taken to be an admission by bhe 
parbies of bhe boundary lines between adjoining villages. The same view, 
also, was taken by bhe same learned Judge in Joytara Daasee v. Mahomed 
Moha'-nck (4). ani by M^olean 0. J, and Gaidb J. in Abdul Hamid M*an 
V. Kiran Chan Ira Boy 5), 

We are, therefoie, of opinion bbab bhe evidentiary value of bbe thak^ 
bu%i map ftn 1 bhe survey maps produced on behalf of the plaiobifl is 
greater than that of the survey maps produced on behalf of bbe defendants. 
Toe line drawn as bhe boundary line between Fabiladaba and Jafarsabi 
in the case map mu^b, therefore, be taken bo have been correctly laid as 
ib appears in the suivey map which wa> made in the season l85la-53. The 
lower Court has given very good reasons for bolding that the land bo bhe 
South of this line must be taken, bo bhe extent of three-fourths of the 
river bed. to appertain to the district of Myrnensigh and to the pfaintiff’s 
village Manikdiar, and that tbe land to the north of that bne musb be 
corsidered to be bhe land of parganah Pabiladaha belonging to the 
deff*Ddant. It is not neoesfary for us to enter in detail into bhe reasons 
given by tbe lower Court. We aooepb those reasons and come bo the 
same conclusion. The argument addressed bo m by Mr. Caspersz, that 
the survey map [63^'] of 1855-56 goes against the theory that the 
boundary line as laid in 1852-53 was correct, bas no force, and ib is clear 
bo us bhab bbe latter survey cannot prevail, for the reasons we ^bave 
given, over the earlier survey made in 1852 63. 

In the result, this appeal musb fail. Ib is accordingly dismissed 
with costs. - Appeal dismisted^ 


(1) (18P6) 2 W. B. 910. 

(8) (1873) 21 W. B. 118. 
(3) (1881) 9 O. £*. B. 805. 
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Before Sir JVanoM W. Maclean, K. O. I. E.. Chief Justice, and Mr, Justice 

Doss, 

KaiaHNA Pada Dutt v, Skorbtaby of State for India. * 

[28bh February* 1903.] 

Stndu Law’—‘l>ayabh<tga^Succe8sion—Succeation CertificateSiater’a daughter — 
St<tar'8 daughter's aon^Uptritual efficacy^ the criterion oj inhtrtiance—‘Succession 
Certificate Act {VII of 18'9» 8. 6. 

Whete the daughter ot the sister of a deceased Hinda goveroed by the Daya- 
bhaga school aoa her eon applied under the Saccesflioa Ceitidoate Act for a 
certificate to oo>leot the deote due to the estate oi the deceased, 

tltid vwitbout sxpceseiDg a filial opiaiou' that o.iipeieooy to off^r funeral 
oblations being the principal Kiound for suooessioo under the i >aya^hv){t» 1-aW. 
•primn facie a sister a dauguier and a sister's diugnier’s son are not belts, and 
as suob are not entitied to have th>> oertifioate. 

Uinata Hahadur v. Ouot 'hand , CoUeUor o' Madura v. Mntittoo Ftama^ 
linga Salhupaihy aad Monirain Kolita ▼ Kert S i.ttdnt (3). dieting iished. 

AppkAl. by tbd pebibiooers, KiishoaPaia Dutn and auobber, iorgiaob 
o{ a Sucoe^siou Cer^iboate. 

Fban Gbacdra Mitra died in Falguu 1312 B. S., leaving him «;urviv- 
ing Kusum Ku eri, his 6>ivter's daugb&i-r, and Knsbua Pada Dubb. her son, 
and DO t?ther tear relabives. On the 23fd March 1900 Kasum Kumari 
and Krishna Pada applied for a oertifiosbe under the Succession Oertihoite 
Act for collection of debts due to the late l^ban Chandra Mitra. The 
brotber-in law (wife's brother) of the deceased Ishan Gnandra Mibra and 
the Secretary of State for India in Oounoil objected separately bo the 
petition for the oeiti&oate being granted* mainly on the ground that the 
petitioners were not the heirs of the deceased UDdt:ir the Dayabbaga law. 

[632] The Pistriot Judge of Iloogbly upheld the contention of the 
objeobors and rejeobed the petition. 

The petitioner appealed bo this Oourt. 

Bahu Dwarka NatA Mitra {for Babu Qolap Chandra Sastri) and Babu 
Pravash Chandra Mitra, for the appellants. The Dayabbaga is absolutely 
silent on the point, whether the sister's daughter’s son of a deceased 
person is an heir or not, and we must therefore refer bo the Mitakshara 
for our guidance. In Collector of Madura v. Moottoo Bamalinga Saihu^ 
pathy (4) the Judicial Committee held that the Mitakshara is received 
as of high authority yielding only to the Dayabbaga in points, where they 
differ. In Moniram KoUta v. Keri KoUlani (5), the Judicial Committee 
recognized the authority not only of the Mitakshara but also of Viia* 
mitrodaya in Bengal, and held that both treatises may be referred bo in 
Bengal in oases where the Dayabbaga is silent. In Omaii Bahadur v. 
Odoi Chand (1) a Full Bench of bhis Court held that a sister's daughter's 
son is an heir under the Mitakshara law. As in the Dayabbaga bhere is 
nothing contrary to this, and it is silent on this point, he is an heir under 
the Dayabbaga school. Hindu law regards with extreme jealousy the 

right of the King bo bake on failure of heirs: Qridhari Balt Boy v. The 

-, -- - _ -- ---- - ‘ ■ ■ ■ ■ 

• Appeal from Order. No. 83 of 1907, agaiast the order of F. Roe, Disferiofe Judge 
ot Hooghly, dated Deo- 30, 1906. 

(1) 118B0) I. L. R 6 Cal. 119. (4) (1868) 13 M. I. A 397. 485. 

(2) (IseS) 13 M I. A. 397. (6) <1879) I. I*. R. 6 Cal. 776 (e.o ) D. 

(8) (1879) 1. L. B. 6 Cal. 776 ; U. R. 7 B. 7 1. A. 115. 
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Bengal Government (1). The word '* heribaga *’ as explained in Dayabhaga 
L 3 shows tbab the IDayabbaga deals with the snooesstcn oi any relation 
and ia nob restiriobed tao relations oonferriog apirltual benefit Ail the heirs 
mnst be exhausted before the Crown can come in. See Dayabbaga, Cb.XI 
See. i, p. 4. Tbe list ol heirs is not exhaustive: Gridhari Lai Roy v. The 
Bengal Government {i). Spiritual benefit is npt the only guide to »noQes« 
Sion in the Bengal sohool. The theory may ba resorted to for the pur¬ 
pose of determining the claims of competing claimants both claiming tbe 
benefit of tbe tbeoryi but it certainly cannot ba taken to he tbe guide in 
deteroi'ning whetner a person is in tbe lioe of heirs at all. 

The Senior Government Pleader {Babn Ram Charan Mitra), for 
tbe Seoretary of State. Iiditaksbara is different from Dayabbaga 
[633] in fuad4meDtal principles of saooession, and we cannot take 
advantage of tne MiOak^bara in such oases. Tbe definition of sapinda 
is different in tbe two—Mayne, s. 9, 6t»ta Ed., p. 7 and s. 500, p. 657. Sea 
also s. 60 p. 659, for definition of handha. Dayabhaga is not really 
silect. Is is no doubt correoG to say tb^t we can refer to tbe MitaksiarSf 
where tbe Dayabbaga is silont, bub not in oases of inheritance. lo Golap 
Chandra Sarkar’s Hindu Law, 3rd Ei., p. 289, the author states his own 
opinion against the settled law. Bub be admits it is settled law tbab tbe 
fundamental principle of suooession is the conferment of spiritual 
benefit. Jogeudra Cfiaadia Gbosb in his ''Hindu Law, ’ p. 33. also admits 
this to be settled law. though be regrets it. Tbe law is now somewhat 
different from the texts. 


Babu Brajalal Chdkravarii for another respondent. 

Babu Dtcarka Natk Mitra in reply. Tbe Crown also cannot claim as 
conferring a spiritual benefit. 

[Ooss J. But Dbe sister's daughter's son is neither a sagotra nor a 
samanodaka.^ 

Tbe doctrine of spiritual benefit should not be extended, but It should 
be restricted to tne oases, to which it has been already extended. 

[MaCLKAN. C. J. But we have only to decide whether you can take 
oat a Auooesiion Certificate.] 

But if I am an heir, can I not get a certificate ? ■ 

[MaCLean, O. J. It is no doubt heresy according to tbe English 
ideas that tbe Crown should step in so long as there are any relations. 
But we cannot go against settled law. 

[Doss. J. Where would you place yourself ?] 

After the samano'^akas and before tbe persons bearing the same 
family name. Tbe clear intention of tbe Dayabbaga is bo postpone the 
Crown to the very last. Mayne also says that spiritual benefit only de¬ 
cides tbe question of preference. 

MaCueaN. G. j. This appeal arises out of an application under 
tbe Succession Certificate Act [Vll of l889) for a [634] oextifioate to col¬ 
lect tbe debts due to the estate of one Ishan Cbandia Mitra. The peti¬ 
tioners are 

(1) the daughter of tbe sister of the deceased and 

( 2) tbe son of tbab daughter. 

Tbe Seoretary of State opposed tbe petition on the ground that under 
the Dayabbaga eobool of Hindn law, by which tbe deceased Isban 
Cbandia Mitra was governed, the petitioners are not beiis at all. Tbe 


(1) U86S> 13 M. I. A. 448, 468. 
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brobber of bbe wife of the deoeased raised a similar objeotiion. He raised 
another objaobion also bo wbiobi boweveri ib is nob neoessary bo refer. 

The Disbriob Jndge has rajeobed bba appUoablon on bhe ground bbab. 
under bbe Dayabhaga laWi bbe pebibioners are nob heirs, as bbey offer no 
funeral oblations bo bhe anoesbors of the deceased. 

The pebibioners have appealed. We agree wibh bhe learoed Disbriob 
Jndge in his oonolnsion. Ib is unquestionable bhab under bhe Dayabbaga a 
sister is nob an heir. The fabhar's daughber’s son, *. e., bhe siaber’s son is 
by bhe author of the D^yabhaga, deolared bo be an heir on aooounb of his 
oompebenoy bo offer oolabioo bo bbe father of bhe deceased, in wbioh 
oblab'on, bhe latter parb\oipabes (See Dayabbaga* Ch. XI, seobion 6, para¬ 
graph 9). The olaim of tihe daughter of bha sietaer, who offers no such 
oblations, oannob be placed upon a higher footing than that of the sister 
herself, and indeed such a claim has not been advanced before us at all. 

Bub ib has been oonbendad bhab, as bhe sister’s daughter’s son has been 
held in bhe case of Ufna^td Bahaduf' v. Diioi Chand (1) bo be on beir under 
bhe Mibakshara, ha ought similarly bo be held bo be an heir under the 
Dayabbaga law, because, as has been further argued, wherever bhe Daya- 
bbsga is silent, bhe law is bo be taken from bhe Mitakshara; and in sup¬ 
port of bhis latter conbention reliance has been placed upon eome obser¬ 
vations of bhe Privy Council in the case of bhe Collector of Madura v. 
Mootioo Ramaiinga Sathupathy (2) and bhab of Moniram Kolita v. Keri 
KoUtani (3). 

We do nob think bhab bhe passages cited bear out bhe broad proposi¬ 
tion formulated before us nor have bbey any reference bo any question of 
inheribanoe. 

[6333 A slsber’s daughter’s son has been held bo be an heir under bhe 
Mitakshara law on bhe ground of community of corporal particles bebween 
him and bhe propositui. Bub if, competency to offer funeral oblations is, 
as indeed ib has been deolared by bhe author of bhe Dayabbaga, bo be bhe 
principal ground for bhe succession of bhe father’s daughter's son, t.e,, the 
sister's son, we fail to see how bhe son of bhe daughter of bhe sister can 
olaim inclusion in bhe oa*’ 0 gory of heirs upon any other ground. It is 
conceded that ho does nob offer any oblations bo the ancasbors of the pro* 
positus. Under bbe Dayabbaga law, a sister’s son succeeds before the 
graodfabher, and it is somewhat strange that her daughter's sou should be 
postponed until after all bba samanodahast bhab is, a'fter all bbe ascendants 
and bhe descendants up bo bhe (ourbaeath ganerabtou, have been exhausted, 
and indeed no nearer position has been claimed on his behalf. No such 
anomaly arises under the Mitakshara, because under bbat law both bhe 
flisber's son and the sister's daughter's son come in after bhe samanodahai. 

We are of opinion, bherefore, that prima faeie a sister’s daughter’s 
son is nob an hair under bne Dayabbaga law. Moreover, bbe entire 
absence of any decided case directly in point affirming bhe right now set 
upon behalf of bhe sister's daughter aod sister’s daughter's son, despite 
bbe fact bhab they are such near relabions, is very significant and bells 
strongly against bhe validity of such a claim. 

Having regard bo the summary character of the present proceedings, 
we refrain from expressing a final opinion on the question. Ail that we 
need say at present is bbat we are nob satisfied by the arguments that have 

(1) (1880> l.L. 8. 6 Oal. 119. (3; (1^79; 1. Ii. R. 6 Cat 766; £i. B. 7 

(3) (1868) 13 M. I. A. 897. I. A. 116. 
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been advanced before ns. bbal fehey are heirs nnder the Dayabhaga law. 
They are* bhereforet nob entibied to bhe oerbidoabe they have asked for. 
For these reasons bhe appeal masb be dismissed with oosbs. 

DijS 8 J. 1 agree. 

- Appeal dismissed, 

85 0. 636 (12 0. «. N. 6«6=8 0. L. J. 8l.) 

[636] APPBLIiATK ClVUj. 

Before Sir Franeis W, MaoUant K, G. /. E., Chief JvAiioei and 

Mr, Justice Doss, 

JoGBNDBA Mohan Skn v . Uma Nath Guha.'*' 

[2nd April, 1908.] 

Bevenue SolU—A rrears of revenue^Ki&t^Pavment, after lati day of one kiel 
and OH the last day of thi neat kisl—Appropriation-Implication from amount 
patd—Sottcc—Revenue Sale Lato {Act XI of 1859) as. 6, 13—Contract Act (IX 
of 1872) as 69. 60. 

Wheia the revaaue for the January kiet of a mahal wae not paid oo the last 
day ot payment and aabsequentiy Colleotor ianued a notifioation under sa 5 
and ot Aot XI of id&9 that, U ar’e-»rB of revenne be not paid on or before the 
36tb ol Match v* the next latest d»y for pvycnenc of ravenne ’j the makaie men* 
tioued therein would be sold, and where the amount ramuted by the detaoUiug 
proprietor and reoeived by the GoUeotar on the 2^th of March was very maoh 
le-'s than the revenue for the Match kttt, but somewhat in excess ol the atceac 
in question. 

Held, the payment was by impUcation intended foe the January ktsl and 
should have been so appropriated by the Colleotor. 

Held, further, th^b there being nothing speoifio on such a matter in Act XI 
of l‘*59. we must fall back upon the general law, wbieh is praotioally the same 
as embodied in ss. 69 and 60 ol the Oontraot Aot. 

Qanga Bieihun Singh v. Mahomed Jan (1) not followed. 

[Fol. 18 I. O. 959=15 O. Ii. J. 64 ] 

Sbound AppBAti by bhe plainbiffs. 

A oerbain talukt bearing tauzi No. 1877 in bhe Faridpnr Oollaoborabe, 
was sold for arrears of revenue amounting bo Bs. The esbabe was 

purchased by bhe defendanb No. 1, who alone oonbesbad bhe suib, and bhe 
plaintiffs sued bo have the sale set aside, on bhe ground bhab, ab bhe time of 
bhe sale, bhe esbabe was under adlaohmenb on aoooanb of a decree of the 
Civil Court and [637] that bhe nobioes as required by s. 5 ol Act XI of 
1859 were nob duly served. The plainbiffs also oonbended bhab there were 
no arrears ab the time of the sale. The suit was dismissed, and on appeal 
bo the Oisbriob Judge bhe appeal was dismissed on the ground bhab ab the 
time of bhe sale bhe estate was nob really under abbaobmenb and oonse* 
quenbly bhe plainbiffs were nob entitled bo claim bhe probecbion of s. 6, 
Aob XI of 1859. 

On appeal bo bhe High Court, bhe case was sent back for rehearing on 

bhe other points of fact and law raised in bhe suib. 

The District Judge found against the plaintiffs on all these points and 

concluded his judgment in these words :—• 

** I find then on the whole that, althoagh there was so attaohmeat aubsiatiag at 
the time of the sale, the Co Ueotoe aoted aa if there were saoh attaohment. he issued 

* Appeal from Appellate Deocee, No 1893 of 1906, ag^last the decree of W. 8. 
Ooutti. District Judge of Faxidpur. dated June 18, ISO', aSrmiag the decree ot Xalf- 
dhaa Chattexjee, SuboxdioaU Judge ot Faxidpur, dated June 14, 1901. 

(1) (1906) I. It. B. 83 Oal. 119S. 
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tfae neeessitry ootlcee. etc., undev e. 6 ftnS oomplled with the proyUloat of «. 6. Ther« 
were also arrears at the time of sale to jastifj the sate and there was so inadeqnaoy 
of prioe. Placing the plaintiffs then in the moot favourable position, vig, that there 
was a subsistiDg attachment at the time of sale* their suit cannot soooeed, because 
all neoepsary action under ss. 5 and 6 was taken. Their real position is. however, not 
so favourable as this, beoauee I find, as a matter of fact, that there was so snbsistisg 
attachment " 

From this decision the plaintiffs again appealed. 

Son*ble Dr. Rash Behary Gkose {Bahu Mohinimohun Chahravarti 
vfihh him), for the appellants. The Collector had no right to appropriate 
the payment for the March k*st, though the money order was received by 
him on the 28th March, which happened to be the last day of payment of 
the March kist. It was meant to be paid for the arrears of January. 
Unless the Collector was justified In appropriating the payment to the 
March kist, there was no arrear. See Balkishp.n Das v. Sswipson (1). 
This Privy Council ca «0 was followed in Hamid Hossein v. Mu^hdum Beta 
(2). We must fall back upon the law of contract here. See Contract 
Act, ss, 59 and €0 and Leahe on Contract, 4th Fd., p. 648. In such 
oases the English and Indian law is the same. 

Bahu Ntlmadhab Basu {Dr. Priyanath Sen with him), for 
the respondent. It is too late now to speak of string<>Doy of 
law. The law was more stringent before Act XI of 1859 came 
[638] into force and admittedly the present law is in favour of the zemin' 
dars. The sale is compulsory, whatever the amount of the arrear is. 
Section 18 is the only section which gives the discretion to the Collector 
to make an exception. 

[MacIjB.^n, C. J. See rule 6 of the Board. The Collector can exempt 
from sale and accept revenue after sunset of the last day. Here the 
question is whether there was an arrear or not. The GoUeotor here invited 
him to pay the money on the 28th March.] 

That notice was an error. As after the 28th the second arrear would 
occur, which be was aware of. be certainly sent more than one arrear. 
The conduct of the defaulter wa<: not just. Why did be wait till the last 
day for such a email sum ? The oa^es cited for tbe appellant are distin¬ 
guishable. After the due dnte tbe Collector was not bound to take. He 
might exercise his dieoretion as to tbe kist closed by tbe sunset of January 
32. There is a legal obligatirn on the Collector to appropriate payments 
to tbe running kist. See Skeikh Mohammed A(ia v. Jadnnandan Jhai^). 
See also Ganga Bishun Singh v. Mahomed Jan (4) on the question whether 
the Contract Act applies. 

Bahu Mohinimohan Chakravarti in reply. Tbe amount tran<?mitted 
by money*order was nearer to the arrear for January kist than tbe amount 
due for tbe Mach kist. Tbe principles of contract must apply to such 
oases. 

MaCLBAN, C. J. The only question in this oa=e Is, wh*»liher there were 
any arrears o^ revenue due, which would justify the sale which has taken 
place. This is a second appe<%l, and we mu'i^t accept the facts as found 
by tbe lower Appellate Court. The difficulty arose as to the non¬ 
payment of the January kist for the year 1899. The last day for 
the payment of that kist was the 12th of January and it was not 
paid. But on the 27tb of February 1899, a notification was issued from 

(1) (1898) I. I/. B. 26 Cal. b8S ; Lt. K ^8 0906) 10 C. W. N. 187. 

«1. A.1B1. (4) (1906) I. I/. B. 88 Cal. 1198. 

(9) (1904) [. Ij. R. 89 Gal. 999. 
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fahe office of the Colleotor in bhese berms ; ** Ib is hereby nobified under 

seobtons 5 eud 13 of Aob XI of 1859 bhafa, if arrears of revenue men- 
biooed beloovi be nob paid on or before bhe 2bbh of Marobt t.e.i bbe nezb 
C6393 labest day, for paymeob of revenue, bbe under*menbioned mahals or 
share or shares bbereof lying wibhin Disbriob Faridpur shall be sold by 
auobion for bbe said arrears in bbe office of bhe CoUeobor of bbe said disbriob 
ab 11 A. M. of the next sale day.” The Judge in bhe Coutb below finds 
bbab bbab notifioabion was issued—bbe arrear was a very petty sum of 
Re. 1-6-11 pies—some two or three days before bhe 28ab of March. The 
presenb appeilaob^;, bhe plaintiffs, who are seeking to sob aside the sale, 
remitted a sum R-^. 3-7 annas bo the Collector, and the Collector received 
ib on bhe 2Stb March. Ha appropriated bbab sum of Rs. 3-7 annas bo bhe 
paymenb of the March kistt bbe lasb day for bhe paymenb of which was 
also bhe 2^bh of March, and nob bo the payment of the small arrear of the 
January hist. The quesb'on turns upon whether this paymenb of Rs. 3-7 
annas oughb to have been appropriated to bbe January hist, which was iu 
arrear or bo bbe March ki5t : if bo bhe former, there would have been no 
arrear bo justify bhe sale. The plaintiff, when remitting the money, did 
nob expressly inbimabe that bhe paymenb was bo be applied bo bhe dis« 
charge of bhe January hist. Then bhe question arises, whether bhe ciroum- 
sbaooes imply fahab bhe payment was bo be applied bo bbe discharge of bhe 
arrears of bhe January hist. I think bhe oiroumstanoes raise such 
implication. The fact of bhe above nohioe having been sent anl having 
bean received belUns the plaintiffs that, unless they pay bhe arrears on or 
before the 23bb of March, the property would be sold, bhe fact that they 
paid ib so that it was received on that day, and with bhe objeat of its being 
received on that day, implies that the plaintiffs intended bhe payment bo 
be treated as made in respect of the January k%st» No intimation or 
notice had been given bo them about the March khst* The March kiit 
amounbed bo about Rs. 9, so bhat bhe amount sent was substantially below 
bhe amount of bbab hist and was a libble in excess of the small arrears of 
bhe January hist. The probabilities appear bo be greatly in favour 
view that bhe payment was made in respect of the January kist, and ib 
oughb bo be treated as paid in respect of bhat kist- In that view the 
money was in bhe coffer of bhe Collector on bhe 28bh March, bhe lash day 
for paymenb. and there was consequently no default, which would war¬ 


rant a siila 1 . o* 1 , 

[640] We have been referred bo a oa^a of Ganga Bishun Stngn V. 

Mahomed Ja^t (.1). where it was held that sections 59 and 60 of bhe 

Gontraot Aoi do not apply bo transaobions in relation bo realization of land 

revtnue. Speaking with great respeot, I am doubtful as bo bha soundness 

of that decision. If these sections, do not apply, what law does 

There is nobbing spaoifio on bha subject in Act XI of 1859. If sections 69 

and 60 of bhe Gontraot Act do not apply, we must fall back upon bha 

general law, and practically that law is embodied in these sections. 

^ For these reasons, 1 think the appeal must succeed and the sale must 

^ 

The plaintiffs are entitled bo their costs in all the Courts. 

Doss. J. 1 agree. 

Appeal deoreea. 


(I) U606) 1. £i. B. 38 OaL 1193. 
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as 0. 691 (sl2 0. V. N. 683 ). 

[841] OBIGINAIi ClVIIi. 

Before Mr. Juetiae Harrington. 

Seth Manna Iial Parruok u. Qainsfoiid.*^ 

[3rd Marob, 1908,] 

Aitachmeni’^Provideni Fund of Oorporaiicn of CalOutta — SiLhscfiptiom^Calcutta 
Municipal Aci (Bengal Act III of 1889) teo. 73 {c)^Froviient Funds Act (IX of 
1897) 3s. 9 (4), 4, G^Provident Funds (Amendment) Act (IV o/l903) see. 2—“Cow*- 
puUory deposits'’^Trustees. 

The Piovideofe Fuad eatabliahed by the Munioipal Goeporatioa of Oaloafcfia ia 
governed by the provisiona of the Provident Fanda Aot of 1897 and the Pro* 
vident Funds (Amendment) Aot of 1903. 

These Aota render any anbaoripbions to the Fund in the hands of the Trustees 
of the Fund nob liable to attaohmeat. 


1908 

MABOH 3. 

O&lOlHAlj 

OlVlD. 

86 0.611=912 
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CBof. 77 I. O. 1025=60 Cal. 817; 82 I. 0. 69.] 

This was an application on behalf of the Trustees of the Provident 
Fund of the Corporation of Oaloutta created under the Calcutta Municipal 
Aot for a declaration that the sum of Bs. 6.000 to the credit of the de¬ 
fendant Gainsford in the Fund, was not liable to attaobmenti and for an 
order that a previous order of June 25th, 1907i directing such attachment, 
be vacated or modi&ed. 

On the 9bh January 1907 this suit was instituted by the plaintiff 
against the defendant Gainsford, who was the Secretary of the Corporation 
of Calcutta and another, for the recovery of the sum of Bs. 3,613 and in¬ 
terest due on their joint and several promissory note dated December 
14th, 1905. 

A rule was obtained by the plaintiff calling upon Gainsford to show 
cause, why he should not furnish security to satisfy any decree that 
might be passed against him in the suit and why in default thereof the 
sum of Ba. 6,000 payable to him out of the Provident Fund created under 
section 73 (o) of the Calcutta Municipal Aot should not be attached, 
until the Snal determination of the suit, and it was further ordered, that 
until such cause be shown, the Trustees of the Fund be prohibited and 
restrained [642] from making payment of the sum to any person whom¬ 
soever. The Trustees ware not parties to the rule and did not appear at 
its disposal. 

No cause was shown by Gainsford and on the 25th June 1907, the 
order was made ex parte against Gainsford and it was further ordered that 
the Trustees be prohibited and restrained from making payment of the 
sum to Gainsford or to any other person. 

This order was duly served on the Trustees by the Sheriff of Calcutta 
on the 11th July 1907, and thereupon the Trustees proceeded to make the 
present application. 

It was contended by the Trustees in their petition that the Provident 
Fund was establiBhed under the provisions of section 73 (o) of the Calcutta 
Mnntoipal Act of 1899 for the benefit of the offioers and aervants of the 
Corporation and that rules were framed as empowered by that section for 
the regulation of that Fund. Buie 23 was as follows : “ No subscriber 
shall be entitled to transfer or assign whether by way of security or other¬ 
wise, howsoever, his share or interest in the Fund, or any part thereof and 
no such transfer or assigament shall be valid, and the Managers, Trustees 
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or General Oommifatee shall nob recognize or be boand by notice bo them, 
respeoblvely« ot any snob transfer or assignment and all moneys standing 
in the books of the fund to the credit of the sabsotiber so transferring his 
inberest as aforesaid, shall forthwith be forfeited as from the date of sach 
transfer or assignment, to the use of the fund, and be dealt with accord¬ 
ingly, and farther, if any prohibitory order, or attachment, or process of a 
Civil Court be served upon the Managers, Trustees, General Committee or 
Corporation or any of them, or any person on their behalf, by which any 
moneys standing to the credit of any subscriber in the books of the fund 
shall be attached, or be ordered to be paid into a Civil Court, or be ordered 
to be withheld from such subscriber, such moneys shall forthwith be for¬ 
feited to the use of the fund, and be dealt with accordingly." 

They alleged that the defendant Gainsford as Secretary of the 
Corporation used to contribute to the Provident Fund under and subject 
to the Buies, until the 28bh June 1907, when he resigned his appointment. 

[643] It was also contended that in exercise of the powers vested in 
the Government of India under section 6 of the Provident Funds Aot, 
1897, the Government by a notihoation, dated the 8th July 1902 and duly 
published in the Gazette of India on the 12fah July 1902, extended the 
provisions of the Provident Funds Aot, 1897, to the Provident Fund of 
the Corporation of Calcutta. 

Section 4 of the Provident Funds Aot, 1897 is as follows : ** After 
the oommenoement of this Aot, the compulsory deposits in any Govern¬ 
ment or Bailway Provident Fund shall not be liable to attachment under 
any decree or order of a Court of Justice in respect of any debt or liability 
incurred by a subscriber to, or depositor in, such Fund, and neither the 
Official Assignee, nor a Beceiver appointed under Chapter XX. of the Code 
of Civil Procedure, shall be entitled to, or have any claim on any such 
compulsory deposit.*' 

The trustees submitted that, as well by rule 23 set out above as by 
Section 4 of the Provident Funds Aot, 1897, the sum of Bs, 6,000 to the 
credit of Gainsford in the Provident Fund of the Corporation of Calcutta, 
was exempt from attachment. 

It is to be observed that section 2 of the Provident Funds (Amend¬ 
ment) Aot, 1903, reproduces verbatim the provisions of section 4 of the 
Act of 1897 adding two sub-sections, which do not affect the present 
application. 

Mr. SinTia for the Trustees. By section 4 of the Provident Funds 
Aot, 1897 and section 2 of the Provident Funds (Amendment) Act, 1903, 
both of which Acts govern the Provident Fund of the Corporation of 
Calcutta, compulsory deposits in that Fund are rendered not liable to 
attachment The definition of *' compulsory deposits " in section 2 of the 
Act of 1897, covers such contributions as Galnsford’s. See Veerchand 
Nowla V. B. B, C. J. Railway Company (1). Further under rule 
23 of the Buies and Begulations framed by the'Calcutta Corporation 
under the power granted by section 73 (o) of the Calcutta Municipal 
Aot, 1899, of any order of attachment being served on the Trustees 
in respect on any moneys standirg to the credit of any subscriber, 
[644] such moneys are forthwith forfeited to the use of the Fund. Thus 
the sum of Es. 6.000 was forfeited. 

Mr. B. C. MitUVi for the plaintiffs. The application was misconceived. 
The trustees should have instituted a separate suit to enforce whatever 

(1) (1901) 1. Ij. B. 29 Bom. 259. 
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nghts they laid claim to. Mussamut RambuUy Koer v. Kamesser 

(1), and Basavayya v. Syed Abbas Saheb (2), were referred to. 
rurbhor, there was nothing to show that the oontributions made by Gains- 
ford were “oompulBory deposits” within the meaning of the Provident 
Funds Aoti 1897i section 2. 

Mr. Sinha, in reply. Sea the Full Bench case of Chindatnbara 
Patter y. Ramasamy Patter (8), dissenting from the decision in Basavayya 
V. Syed Abbas Saheb (2). 
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SabingtoNi J. This is an application made on behalf of the Trustees 
of a Provident Fund, created by the Oaloubta Municipal Corporation, for 
an order that it may be declared that a sum of Rs. 6,000 payable to one 
Gainsford is not liable to attachment. 

It appears that an action was brought against Gainsford and another 
man, In which the plaintiff obtained an order calling upon Gainsford to 
^ow cause, why the sum of Rs. 6.000 payable to him out of the Municipal 
Provident Fund should not be attached. 1 gather from what has been 
stated in the arguments that no cause was in faob shown ; the present 
trustees were not parties to the rule and did not appear and the order was 
made ex parte against Gainsford and the order prohibited the trustees from 
paying this sum of Rs, 6,000 either to Gainsford or to any other person; 
on receiving notice of that order the trustees come forward with the 
present application, the object of which is to remove that prohibitory 
order on the ground that the sum in question Is not liable to be attached. 

Mr. Sinba, who appears for the applicants, rests his contention on 
two grounds. The first is that by virtue of the Statute law 
deposits in the Oaloubta Municipal Provident Fund cannot be attached 
and secondly, that under the rules, under which the [645] Fund 
is regulated, when a notice of abbaohmenb is served on the trustees, 
tl^n the money standing to the credit of the subscriber, against 
whom the attachment is issued, is ipso Jaoto forfeited to the use of the 
Fund. Mr. Mibter for the plaintiff first objects that the applicants are 
nob entitled to appear. I confess I do not accede bo that argument. The 
Fund is .in the hands of the applicants. There is a .Regulation, under 
which the applicants would be entitled under certain circumstances bo 
^fuse bo pay that fund to Gainsford and to deal with it as provided under 
Rule 23, I fail to see why the applicants should be debarred from assert* 
ing any claim that the trustees may have to this Fond as claimants to a 
fund which has been improperly attached to answer the debt of Gainsford. 

It is a case in which the present claimants do not assert their claims 
as trustees for Gainsford, but as trustees for other persons, who became 
^titled on 'service of notice of attachment of the property, bo which 
Gainsford might have otherwise been entitled. In my opinion, to these 
unds the trustees are as much entitled to assert their claim under the 
claim sections of the Code, as any other person claiming to be entitled to 
the Rs. 6,000—fund in question. 

Then the other argumeuti on which Mr. Mitber relies on the merits, 

IS that the Act, on which Mr. Sinba relies, does not apply to the prcBent 
fund, because he says it applies to compulsory deposits and that there is 
nothing in the affidavit to show that this was not a voluntary deposit by 
Gainsford ; moreover the Regulations, by which the fond is governed. 


(1) (1874) 92 W. R. (O. R. 86.) 
(9) (1900; I. Ii. B. 94 Mad. 90. 


(3) (190B) 1. Li. R. 97 Mad. 67. 
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show bbere were two kinds of deposibs, thab is oomplusory and volunbary 

Now paragraph 6 o£ the affidavit sets out that Gainsford used to 
contribute to the fund under the rules and regulations, to which the 

- affidavit refers. These rules and regulations in clause 6 contain a reference 

SB 0. 6*1=12 bo a compulsory contribution of a sum equal to 6 per cent, on the amount 
0. W. S. 888. (,{ bhe salary of the subsoriber; they also provide in sub-clause 2 

subscriber may contribute by monthly instalments such further sum as 
ha may think proper, provided that the total amount 
contributed in any one year does not exceed 6 par cent, of bis salary for 
such year. But both what is called a oomplusory subscription. Mder 
[656] the Bulea. and a voluntary subscription, are eubjact to the Buies 
and Begulations as to management of the fund. 

The expression " oompu Isory deposit ’’ is defined in the Proyld^t 
Fund Act CAot IX of 1897) and under section 2, 

puFory deposit ” means a subscription or deposit, which is riot repayable 

on the demand or at the option of the subscriber ““A 

eludes any contribution, which may have been credited m respect of. 
and any interest or increment, which may have accrued on, such sub 

sorinblon or deposib under bhe rules of bhe fund. 

T^se payments made by Gainsford. whether they «« described 

under the rules as voluntary or compulsory, or both, come within th 

definition given in section 2. sub-section 4 of the Act. Ay 

read. In my opinion, therefore, they are governed by that Act and by 

the amending Aob, namely Aob.IV of 1903. 

It should be observed that these Acts do not of their °^“ *°roe apply 
to the fund, vibich is now the subject-matter of the Present application, 

bub a nobi&oabion was made on the 8hh July 

Providenb Funds Aob, extending bhe provisions of bhe Aob bo bhe Providenl 
Fnnd esbablisbed by bhe Corporation of Caloubfca, that is bo say, extending 
, rT-—*, i 7 «-in «4 That Aob having been extended, bhe amending 

Aot° Act IV of 1903) applies, and by section 2 of that Act the oompul- 
sorv deposits are made " not liable to any attachment under any deoree or 
orderTa Court in respect of any debt or liability ‘-urtf ^ 
oriher to or depositor in, any such Fund and no'koer the UHioiai 
Assieuee nor a receiver appointed under Chapter XXII of the Oi^l 
PrOTcduro Code shall be entitled to or have any claim on any such com- 

pulso^y deposit.of opinion to Pr®^®“* hi“debt 

hands of the trustees being subjeob bo abbaol^enb m re p there- 

is.'frE “ £.■ ’’.pS.o.:.''." ‘iS 

notifioatiOD was not discovered, the oonsequenoo 
dent the notice of the Court and I have very 

.Ti” 1 . K“.» '»"?>“ •“ ”>= v«” «' 

“-'I.'" 

^und^n Question, it beoomes unnecessary bo discuss bhe questions raised 
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by Mr. Mibter as to the oonstraotlon o! the rales. The appHoation for an 
order directing that the sum is not liable to be attached most be allowed 
with costs. 

AppHoation altozocd. 

Attorney for the applioanfaa : M. Jj, Sen. 

Attorney for the opposite party : B. S. Qhosh, 
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[648] PKIVY COUNCIL.* 

HANSRAJ (1) V. SONDAR LAIi AND HANBBAJ (2) V. DWARKA DAS. 

(1) [On appeal from the Chief Court of the Panjab.] 

(2) [On appeal from the Court of the Agent to the Governor 

General in Central India.] 

[4th February and 18th March, 1908.] 

Appeal _ Arbitration — Arbtlraior—Privy Council—Decree in'"accordance toiih award — 

Civil Procedure Code fAct XTV of 1882) sa. 2, 622— Power of arbiiraior—-Question 
of law—Revision—Miacondtici of arbitrator alleged—Court oj Agent to Oovernor-^ 
General for Central India. 

The parties to two suits foe partition were the members of a joint Hindu 
family, who owned property moveable and immoveable and oarried on a bank¬ 
ing and mercantile business in the Punjab and in the native State of Bhopal. 

One suit was brought in 1886 by one of the members of the family in the 
Court of the Political Agent in Bhopal for partition of the property within the 
juiisdiotion of that Court : and the other was instituted in 1888 by another 
member of the family in the Court of the District Judge of Delhi (or partition 
of all the property both within and outside British India. 

By agreement of parties ** alt matters in dispute were eventually referred to 
an arbitrator, who was to determine what joint property moveable and im¬ 
moveable (except the immoveable property outside British India) was to be 
partitioned between the parties." One of the matters in dispute was the juris¬ 
diction of the Punjab Court as to the moveable property out<iide British India). 

The arbitrator finally submitted his award on 29th June. 1900, Objections 
to it by the defendants, mostly on the ground of misoonduot of the arbitrator, 
were overruled, and the District Judge of Delhi made a decree in accordance 
with the award. An appeal and in the alternative a petition for revision under 
section 622 of the Civil Prooedure,Code was preferred by the defendants to the 
Chief Court, who held that the arbitrator must be taken to have dsolded the 
question of jurisdiction, and affirmed the decree as not being assailable either 
[6493 by appeal or revision, the case being governed by Qhulam Khan v- 
Muhammad Hassan (1). 

Similar proceedings were taken in the Behoie Court (where the suit was 
adjourned pending the decision by the Punjab Courts) resulting in the decree in 
acooedanoe with the award made by the Political Agent in Bhopal being upheld 
on appeal by the Court of the Agent to the Qovernor*General for Central India, 
and special leave being granted to appeal to the Privy Council with liberty to 
thr Secretary of State for India in Council to intervene on the appeal. 

3eldt by the Judicial Committee, that there was no misconduct '\of the 
arbitrator within the meaning of that expression in the arbitration sections of 
the Civil Procedure Code : and. inasmuch as it did not appear that the decree 
was in excess of. or not in aocordanoe with, the award, there was nothing that 
could justify the Court in setting aside or remitting it. 

(1) (1901)1. Ij. B 29 Cal 167; L. R. 29 I A. 61. 

• Pteeeni Dord Maonaghten, Biord Atkinson. Sir Andrew Scoble, and Sis 
Acthuc Wilson. 
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QuaerBt whethec an appeal lies to Hia Majesty ia Oounoil from the Court of 
the Agent to the Governor-Qeneral for Central India- 

[Ref: 2^l^M. ^263=0911; l M. W. N. 164=9 I. 0. 173; 19 I. O. 406; 62 I. 0. 776= 

(1) Appeal (No. 39 of 1905) from a decree (June 27bh, 1902) of the 
Chief Ooprfj of the Panjab, whioh affirmed a decree (April 95h, 1901) of 
the Disbriot Judge of Delhi. 

(2) Appeal (No. 6 of 1905) from a decree, (November 17thi 
1902), of bhe Goarfa of bhe Agenb bo the Governor-General in 
Central India, which affirmed a decree (September 4bh, 1901) of the Court 
of tbePolibioal Agent at Sebore. 

The defendants were the appellants to His Majesty in Counoil in both 
appeals. 

The parties bo these appeals were the members of a Hindu joint 
family, the descendants of one Saudagar Mai, who left three sons, Jhanda 
Mai, 6eni Persbad and Dwarka Das, respondent No. 1 in appeal 6 and 
respondent No. 2 in appeal No. 39 of 1905. Jhanda Mai, the plaintiff In the 
suit, which gave rise to appeal No. 39 of 1905, died leaving a son Gangaram, 
who also died, leaving a son Sundar Ijal, respondent No. 1 in Appeal No, 
39 of 1905. Beni Persbad died, leaving three sons, Hansraj, Amar Singh, 
and TJmed Singh, the three appellants, the last of whom is now represent¬ 
ed by bis widow Mussamat Khemi. 

The joint family owned moveable and immoveable property and resid¬ 
ed at Pundri in the Karual Distriot of the Panjab, where they carried on a 
mercantile business. They also carried on a banking and mercantile business 
and owned immoveable property at Sebore, a British cantonment within 
the territories [650] oi the Begum of Bhopal, and had branches of the 
&rm at Biora (in the Bajgarh State) Berasia and in Bhopal city. 

On 13th July 1886 Dwarka Das instituted, in the Court of the Poli¬ 
tical Agent, Bhopal, the suit, out of which appeal No. 5 of 1905 arose. 
The suit was for partition of the joint estate other than that situate in 
the district of Karnal. The defendants in that suit were Jhanda Mai and 
Beni Persbad. Without calling on the defendants to file a defence the 
Political Agent appointed Commissioners to effect a partition. They 
proceeded to divide some^of the property, bub the proceedings not being 
satisfactory to the parties, an agreement was come to on 18bh February 
1887 by the parties to refer their disputes to an arbitrator. He, however, 
did not act and a fresh agreement was made on 24th December 1887 
appointing four arbitrators. 

Before any award was made Jhanda Mai, on the 14lh August 1868 
instibubed a suit in the Court of the District Judge of Karnal for partition 
of the whole of the joint estate moveable and immoveable situate not only 
in the Karnal Distriot, but also in Sebore, and the other places before 
mentioned, making defendants thereto the three sons of Beni Persbad 
and Dwarka Das. 

By order of the Chief Court of the Punjab dated 6th June 1889 the 
suit was transferred to the Court of the Distriot Judge of Delhi. 

Dwarka Das made no objection to the suit, but the other defendants 
pleaded that it was barred by reason of the pending suit between the 
same parties in the Court of the Political Agent, Bhopal, and also in 
oonsequenoe of the reference to arbitration. 

On 11th October 1889 the District Judge (Mr. Clifford) decided that 
the Politioal Agent at Bhopal had no jurisdiotion ; and on 7th August 
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‘t? °?“o’uslon from lihe defenaands* oonduofi in 
failing to produoa the boofes of aooount filed in the Court at Sehore, and 

defendants absence, that they were trying to delay and de- 

h **°wav 0 r. on 23rd April 1892 

atrial ^ ^ ° ‘ °°° Panjab. and tha oase remandad 

rn P®™.*'”'®® ‘P amend fiha plaint, and tha detendantg 

re-slated their previous defenoa. and also pleaded, that the Dalhi Court 

h%d no lurisdiobion to partition properties situate out of British India 

question of jurisdiotion the Distriot Judge 
(Mr. Bennie) on 13bh February 1893 held, that ho had no jurisdiction in 
^gard to property moveable or Immoveable situated outside British India 

District Judge (Mr. Harris) on 33rd 

May 1893 reversed the order of the 13bh February 1893 as regarded the 
moveable property. ^ 

deere^^ofhb^’ November 1894 the Distriot Judge again made an ex-parU 

5^.® Obief Conrt ol tha Punjab and the suit remanded for trial by the 
Divisional Judge of Delhi (Mr. Oliflford). 

On 38hh August 1897 the parties made an agreement to refer the 
case for settlement to Mr. Clifford as arbitrator, '‘to decide the matters in 

dispute in this suit.and to determine what joint property 

moveable and immoveable of every description, except the immoveable 
property outside British India, is to be partitioned between the parties ; 
and he should divide the same among the parties according to their res¬ 
pective shares, and award each party his proper share. It has also been 
agreed that all the aooount books will not be brought here (Delhi) from 
behore: but, if the arbitrator thinks proper to examine any of the parties, 
lb will be produced before him." ^ 

TN- A re-transferrad the case to the Court of tha 

District Judge of Delhi, who on 27th April 1898 made an Order of Refer- 
enoe, which was subsequently found by another Distriot Judge of Delhi bo 

agreement of the parties, and he thereupon 
on 7bh November 1898 made a revised Order of Reference 

4 °° 25th May 1900 : but it was remit¬ 

ted by the then District Judge of Delhi for directions as bo payment of 

certain interest, and the date of its final completion was 29th June 1900. 

I 3 hh T«n«^iXnn taken by petition on 

12th June 1900 by the defendants, who complained that, notwithstanding 

the stipulation m the agreement to refer bo arbitration, the arbitrator had 
made an order for production of the books from Sehore, and on the defen- 
dants failing to produce them on 21st May 1900 proceeded ex^parte and 
made his award: that in doing so he drew inferences against the defen¬ 
dants from the absence of the books, and in making his award directed 
the payment of a Urge sum of money to the plaintiff as his share, or what 
was praoticallv a compulsory purchase by the defendants of the business 
firms outside British India at a fictitious value. The defendants also made 

misconduct of the arbitrator, and attacked the 
r 0 viS 6 a Ordsr of Hoforonos as bsiog illogal. 

41 District Judge after considering all tha obiao- 

tioD- raised to the award by the defendants, confirmed the award and 
made a decree in accordance with it auu 
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Thereupon on 14!ih May 1901, Dwarka Das, 8he plaintiff in the suit 
in the Sehore Court (the hearing of which had been, on 27hh September 
1892, adjourned, until the Punjab case was settled) applied to the Political 
Agent at Sehore for a decree to be made at Sehore in acoordanoe with the 
award made by Mr. Clifford, which had then been sent by the arbitrator 
to the Court of the Political Agent, Sehore, to enable the latter to pass 
orders under the last clause of section 522 of the Civil Procedure Code. 

On 4bh September 1901 Mr. Lang, then the Politloal Agent at 
Bhopal, made the following order :— 

“ In the oitoamatanooQ explained I grant a deorae in plainfcifl'a favoue in aoo^r'* 
danoa with the award of the arbitrator. Mr. Clifiord, aa oonfirined by the orders of 
theDiatriot Judge of Delhi, dated 9bh April 1901, and I order that the plaintiff be 
put in poagoaaion of the share of the immoveable property at Sehore, whioh was 
allotted to him by the arbitrators with the aanobion of Colonel Kincaid, Political 
Agent, 21ab September 1886.” 

Mr. Lang in his decision pointed out that from 1888 the case had 
been pending before the Punjab Courts, and that the only divergence 
between the award of the Sehore and Punjab Courts was the disbribublon 
of the Sehore house property; and the plaintiff Dwarka Das had aooepbed 
the original sebblemenb of bhe [653] punohayeb as bo such house properby, 
and that being so, be thought that bhe mere fact that the defendants had 
appealed to bhe Chief Court of the Punjab did not bar his giving judgment. 


On I8hh November 1901 the defendants appealed against that deci¬ 
sion to bhe Court of the Agent to the Governor-General at Indore, Central 
India ; and on 4th March 1902, an order was made by that Court postpon¬ 
ing passing orders on the appeal, until bhe cognabe case pending before 

the Punjab Chief Court had been'decided. 

The final order of the Agent to the Governor-General, Central India, 
was given on 17bh November 1902, dealing with the defendant's conten¬ 
tion that, neither the arbitrator nor the Punjab Courbs had any jurisdic¬ 
tion to deal'Vith the moveable property in dispute nob situated in British 
India and that Mr. Clifford’s award was inequitable. 

The judgment states as follows :— 

“ As a matter of fact there ia no properly constituted Civil Court in Sehore 
and the Code of Civil Ptooedure is not in force there. As a matter of oonvenienoe, 
beoause it is desirable that some means should exist for 

local disputes, it has baen frequently held that no one oan. claim as of right to have 
his case beard in Sehore, and the Political Agent baa oiten rafusad to hear oases at 
All • t-Vttx ■pciittoal Aeent has for many years exercised a certain amount of jurisdio- 

tion Ind hastken tsTis guide principal h^m 

ftadnpA Code Ordinarily he refers oases to a punohayet, and does not ^y them him- 
asH Similarly the Agent to the Governor-General has, when ,in the interests of 
iuBtioe it appea^rod necessary to do so. exercised a quasi appellate 

if these iurisdiotiona have any definite legal basis, and they exist simply fauteds 

Whea a competent tribunal in British India tries a case 

property in Sehore. and comas to a finding, which is uphe i by a high authority like 

thA^PaiiVbObiel Court, there is not only not the smallest reason why its finding 

*5 n«f he foWbwed in Sehore. notwithstanding proceedings, whioh may have been 
should not be fo^wea in oeno interests of justice, that finding 

already P^iUtioal Agent in this case has adopted the finding of the 

cLrfc aiTweit only to certain modifications necessitated by previous agtee- 

that he was clearly right in so doing. I 

therefore diamias the appeal with costs. 

From that decision the defendants obbainad special leave to appeal 


bo His Majesty in Council. . * , . ^ 

Iq the other suit the defendants preferred an appeal to the Obiet 

Court of the Punjab from the decree of the Disbrioh Judge of 9bh April 
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1901 in aooordanoe with fahe award, and in tibe [654] alfaernative pcayed 
for revision under seofiion 622 of the Civil Prooodnre Code. 

The appeal was heard by a Benoh of three Judges (A. H. S. Bbid, 
J.A. A^dbbhon, and A. Kenbingtoh), who diBcnissed it on the ground that 
the Court had no authority to interfere, either by way of appeal or revision. 

Beid J. (After stating that the appeal had been referred to a Full 
Benoh by the Chief Judge *'for determination whether any action oan be 
taken on the Appellate or Bevisional side of this Court having regard to 
the recent ruling oi their Lordships of the Privy Counoil in Ghul<^m 
Khan v. Muhammad Hasan (1). proceeded. 

'‘The acbitiator finally eabmitted hie award on the 99bh Jana 1900 after one 
remittal and several extensions of the period fixed for delivery. 

“Objeotiona attriboting misoonduot and a faulty method of arriving at oon* 
olueions to the arbitrator, were filed by the defendants-appellants, and were disposed 
of by the District Judge of Delhi, who passed a decree in aooordanoe with the award. 
Prom this decree this appeal has been filed and the appellants have prayed that the 
memorandum of appeal be treated as an applioation for revision, if it be held that an 
appeal does not lie. 

*' The objeotions now taken, that the appellants submitted tOi aribtzation under 
pressure apparently from this Court and ftom Mr. Olifiord, that they * unwillingly 
agreed' to the appointment of Mr. Olifiord and that the submission to arbitration was 
bad, were not taken below and cannot, in my opinion, be taken here. The objeot of 
taking these objeotions is to set as id ?the award and to allow them to be taken for the 
first time at this stage would be, as remarked by their CiOrdshipa in the case above 
oited, to defeat the provisions of article 168, Schedule II of the Limitation Act. 

“ It is therefore unnecessary for the purposes of this appeal, to decide, whether 
an appeal lies on the ground that there was no submission to arbitration. It is saffioi- 
ent to hold that the objection cannot be considered in >tbla appeal. Their Lordships' 
ruling, above cited, is authority for holding that an appeal does not lie on the objec¬ 
tions taken below. 

- “ In 74, Punjab Record (Pull Benoh\ 1694, concurred in by the Lordships, 
Flowden, Senior Judge, said: * As it is clear that in the appeal before us, it ia not 
alleged that the decree is not in aooordanoe with the award delivered by the arbitra¬ 
tors to the Court, or that the decree is appealed against as being in^ excess of the 
award, I think our answer to the question must be that the appeal is prohibited by 
section 692 of tbe Code of 1882. 

“ Much stress has been laid on the objeotions that the Punjab Courts had not 
juzisdiotion and that the reference to arbitration was therefore void. 

[6d5j “ The arbitrator 'was seised of the whole matter in dispute between the 
parties, except so much as was specifically excluded, and, as remarked by their Lord¬ 
ships of the Privy Council, in the case above oited, the question, whether the suit was 
eompetent, was one of the issues in the suit and as such referred to cbe arbitrators. 

The fact that the issue as to oompetenoe was framed and decided by tbe Court 
below, before tbe final remand, doea not afieot the arbitrator's oompetenoe to decide it, 
as one of the issues between tbe parties, and, as remarked by their Lordships, the 
arbitrator was not bound to give an award on each point. 

“ Counsel for the appellant cited JETar Uarain Singh Chaudhrain v. Bhagwant 
Kuar (2). as authority for tbe proposition that an appeal lies from a decree in aooord¬ 
anoe with an award, delivered after tbe date fixed. Their Lordships decided that case 
entirely on the construction of sections 608, 614 acd 521 of tbe Code of Civil Proce¬ 
dure, and held that the words in section 521, 'bio award shall be valid, unless made 
within tbe time allowed by tbe Court,' would be rendered inoperative, if seotlon 608 
were treated as merely directory and not as merely mandatory and imperative. Their 
Lordships held that there was no award on which a decree could be based and that 
they were bound to take judicial notice of tbe words in the Statute, although tbe 
objection had not been raised below. 

“ This case is clearly distinguishable from that before ns, in which there was 
an award and a decree in aooordnaoe with it, and tbe only objections taken within 
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the period allpwed were those above set oat. Their liordships* later ruling is'olear 
and the Oode contains no mandatory pfovision as to reference similar to that 
as to the award being made within the period allowed. The appellants could have 
objected that there had been no reference to arbitration and their failure to do so 
does not entitle them to appeal on that ground. The order of the 7th November 1898 
referring the suit to arbitration provided that the costs should ‘abide the result of 
the finding of the arbitrator.* It has not been shewn that the decree for costs is not 
in accordance with the award, and I have no hesitation in holding that the appellant 
were largely responsible for the delay in the proceedings, 

“For these reasons the appeal should, in my opinion, be dismissed with costs. 

“On the question of revision the ruling of their Ijotdshipa in the Privy Oounoil 
in Gftwlam Khan v. Muhammad Haisan (1) is conclusive. The reasons above stated 
for holding that the objeotion on the ground that there was no reference to arbitra* 
tion, cannot be entertained at this stage in appeal apply equally to the application 
for revision, and the finding that there was a reference to arbitration, an award and a 
decree in accordance with that award, to passing which the Court below had no 
alternative, the application to set aside the award having been refused, precludes 
revision. The Court below has not exercised a discretion nob vested in it by law, or 
failed to exercise the discretion so vested, or acted in the exercise of its jurisdiction, 
illegally or with material irregularity. The application for revision therefore fails." 


A^dRBSON J. “I concur in holding that in this case section 522 of the Civil 
Procedure Code, prohibits an appeal, and that the District Judge’s order renders the 
awaiid'final. 

C656] “ Thetwhole case was referred to the arbitrator. He was, in my opinion, 
competent to decide the question of jurisdiotion, viz, whether the Court had juris¬ 
diction to dispose of a suit afieoting moveables situated outside British India and 
should be regarded as having decided this in the affirmative. The matter had been 
already considered by the District Judge of Delhi in 189B, whose views did not coin¬ 
cide, but with relerenoe to subsequent proceedings in appeal the point had not been 
finally deolded. 

“ As regards revision 1 also agree in holding that no applioation lies in the 
present case, the District Judge nob having failed to exercise a jurisdiotion vested 
in him by law or having acted illegally or with material irregularity in oonneotlon 
with the case, 

** I would, therefore, maintain the decree of the Distriot Judge as it stands, 
affirming the award, and the order as to costs appears to be suitable.'* 

Kensington j. I concur with the learned Chief Judges. It appear to me that 
we are unable to arrive at any other oonolusion having regard to the terms of the 
ruling of their Dotdships of the Privy Oonnoil in the case of Ohu^am] Khan. v. 
Muhammad Hassan (1) . 

“ The jurisdiction question is one of the most important points arising in the 
case, and was argued before us with great force by the learned Coansel for the 
appellants It is desirable to make it clear that, though this issue was decided in 
favour of the plaintifi by the order of Mr. Harris, District Judge of Delhi, dated 
23rd May 189S, and though an appeal from the order was dismissed by this 
Court on the 18th November 1899, there had been no final deoieion of the point 
up to the time of submission to arbitration. 8o far as the merits of the order of 33rd 
May 1998 were oonoerned, the ground taken in this Court was that the appeal was 
premature, and that the point mast stand over, till the final deoision of the case. 

I agree therefore that the jurisdiotion question must be treated as a part of the 
case referred to the arbitrator by the terms of the reference, and that he must be held 
to have considered it and decided it in favour of the plaintiff, though the matter is 
nob expressly discussed in his award. 

On all other points the arguments for the appellants may be summarised by 
saving that it is urged that the District Judge sbonld have decided in the objections 
to the award, as raised before him, that the arbitrator's misconduct was established 
under section 22 ^a) of the Civil Procedure Code. The reply to this is that the Diat- 
riot Judge found in fact that there was no’miecondnct, and with the decree based on 
this finding we have no authority to interfere either by way of appeal or revision." 

The two appeals were heard together. 


(1) (1901) I. D. B;’29:0al. 167 ; D. B. 29;!. A.‘61. 
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The spaoial leave to appeal in No. 5 of 1905 was granted subjeot to the 
Qonsideratlon, in the hearing of the appealj of the question whether His 
Majesty in Connoil should entertain an appeal in the suit on aooount ol the 
authority, from which the appeal was brought, being one from which such 
[6573 appeal should not be admitted; and liberty was reserved to the 
Secretary of State for India in Council to intervene in his official capacity. 
He aocordingly hied a case with regard to the Courts exercising Civil 
Jurisdiction at Sehore in the Native State oi Bhopal, raising the conten¬ 
tion that no appeal lay to His Majesty in Council from the decision of the 
Agent to the Governor-General for Central India, but that point was not 
argued on the hearing of the appeal. 

On these appeals. 

Zt, Da Oruyther and H. Mitra, for the appellants in both appeals, 
contended in appeal No. 39 of 1905 that the Civil Procedure Code, section 
522. in prohibiting an appeal from a decree in accordance with an award 
presumed that the award was valid and legal: but where the award was 
on any ground illegal or invalid an appeal lay from the decree made in 
accordance with it. Here the Court had no jurisdiction as to the property 
out of British India. That was so decided by the Court on 13th February 
1893, and the review of that decision by another Judge, who reversed it 
as to the moveable property, was quite incompetent. The Court having 
no jurisdiction could not refer that question to the arbitrator, who there¬ 
fore had no power to deride it. The arbitrator also, in spite of the 
stipulation in the reference as bo the production of the books, made an 
order on the defendants for their production, and, on that order not being 
complied with, he proceeded with the arbitration eX'pdrtet and made his 
award, and in doing so drew inferences against the defendants from the 
absence of the books, and pub a hobibious value on the firms outside 
British India, awarding that the defendants should pay a large sum to the 
plaintiff for them* This and other procedure of the arbitrator, it was 
submitted, amounted bo misconduct rendering the award assailable by 
appeal or at any rate by revision. Reference was made to the Civil 
Procedure Code (Act XIV of 1882) seotions ol8. 521, 522 aud 624 : 
Mothooranath Tetvaree v. Brindabun Tetuaree (l), Kali Prosanno Ohose 
V. Rajani Kant Chatterjee (2) ; Hamesh Chandra Dhar v. Karunamoyi 
Duft(.3) ; Najmuddin Ahmad [6583 v. Piuch (4) and Venkayya v. 
Venkatappayar C5). The Chief Couit was in error in holding that the pre¬ 
sent case was governed by the ruling of the Judicial Committee in 
Ohulam Khan v. Muhammad Hussan (6). 

As to appeal Nc. 5 of 1905 it was contended that the award was invalid 
and could not affect property outside the jurisdiction of the Court, whtoh 
made the reference to aibitration. It therefore was not operative as 
regards the property in suit in the Soboie Court. The Political Agent, 
moreover, bad no jurisdiobion to make a decree in the suit pending in his 
Court based on the award without any inquiry or trial ; nor could a decree 
under any eiroumstanoes be made based on the award, before it had been 
finally determined to be a valid award. 

Gowellt for the respondents in both appeals, contended in No. 39 of 
1905 that the award was final between the parties, and that the District 

(1) (1810) 14 W. R, 927 (5) (1091) I. L R. 15 Mad. 94 3. 

(3) (1897) 1. Li. R. 26 Cal. 141. (C) (1901) I. D. R. 29 Oal. 167 ; L. B. 

(3) (1906) I. li. B. 93 Cal. 493. 29 1. A. Dl. 

U) (1007) 1. £i. R. 29 All. 564. 
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Judge was rigbb in refusing Ithe objeobions of fthe appellantis and giving 
judgmenti in aooordanoe with the award. The ease was governed by the 
decision in the oase of Qhulam Khun v. Muhammad Hussan (l)i which 
bad been rightly followed by the Chief Court. 

In appeal No. 5 of 1905 it was contended that the appellants were 
concluded by their agreement to abide by the result of the arbitrators (Mr. 
49 Clifford's) decision; and were consequently bound by the award. No 

88Ss85 i A. taken by them to the Bhopal Gouit’s proceedings awai- 

86 s 7 c. L. j! result of the decision of the Punjab Courts, and they cannot now 

620=10Bom. oballenge their validity. The decisions of the Bhopal Courts were, more- 
L. R. 681= over, right for the reasons given therein, and should ba upheld. 

Cohen' K. C. (with him Q. E. A. Bojs), for the Secretary of State in 
Council in appeal No. 5 of 1905. while not conceding that the appeal lay 
to His Majesty in Council said that the Political Agent would, be guided 
by the decision of the Punjab Chief Court, if it were affirmed, 

De Qruyther in reply. 

[659] The judgment of their Lordships was delivered by 
Lord Maonaghtbn. The parties to these two appeals or their prede¬ 
cessors in title have been in litigation now for more than 20 years. The 
subject of litigation is the property of a joint Hindu family engaged in 
business, with branches in different parts of the country. Part of the 
family property is situated in British India ; part in Native States. The 
litigation was begun in 1836, in the Court of the Political Agent at 
Sehore, in Bhopal, by a suit for partition of so much of the family pro¬ 
perty as was within his jurisdiction. -The next proceeding was a suit for 
partition, commenced in 1838, in the Court of the District Judge of 
Karnal, in the.Punjab. 

In August 1897, after prolonged litigation, the parties to the Punjab 
suit nominated Mr. S. Clifford, Divisional Judge of Delhi, sole arbitrator, 
to decide the matters in dispute in the suit. The arbitrator was to deter¬ 
mine what joint property, moveable and immoveable except the unmove¬ 
able property outside British India, was to be partitioned between the 
parties. The appointment of Mr. Clifford was duly confirmed by the 
Court. 

The arbitrator finally submitted his award on June 20bh 1900. 

The appellants filed a great number of objections to the award. These 
objections were considered and disposed of by the District Judge of Delhi, 
who passed a decree in aooordanoe with the award. 

The objections filed by the appellants were all more or less frivolous. 
In some the arbitrator was charged with misoonduot, but, on the faoe of 
the objections, It is perfectly clear that there was no misconduct within 
the meaning of that expression in the chapter on arbitration in the Civil 
Procedure Code, nor anything that could justify the Court in setting aside 
or remitting the award. 

From the decree of the District Judge the appellants appealed to the 
Chief Court of the Punjab. 

The Chief Court dismissed the appeal on the ground that the appeal 
was incompetent, inasmuch as it did not appear that the decree was in 
excess of, or not in aooordanoe with, the award. 

[660] In the meantime the Political Agent in Bhopal had made a 
decree in aooordanoe with Mr. Clifford’s award. There was an appeal to 
the Court of the Agent to the Governor-General in Central India, but the 
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appeal was dismissed. Special leave lio 'appeal agaiasti the order of the 
Agent to the Governor-Ganeral was granted by this Board on the represen¬ 
tation that there was or might be an important question as to the jurisdic¬ 
tion of the Court of the Political Agent. And liberty was reserved to the 
Secretary of State for India in Council to intervene in his official capaci¬ 
ty. Mr. Coheni who appeared for the Secretary of State* not admitting 
that an appeal would lie to His M‘&iasty in Council from the order of the 
Agent to the Governor-General in Indiai intimated that the Court of the 
Political Agent in Bhopal would be guided by the decision of the Chief 
Court of the Punjab* if His Majesty thought fib to affirm that decision. 

In their Iiordships’ opinion Ihe decision of the Chief Court is perfect¬ 
ly right. Their Lordships will therefore humbly advise His Majesty that 
both appeals should be dismissed. 

The appellants will pay the costs of the appeals other than the costs 
of the intervenant. 

Appeals dismissed. 

Solicitors for the appellants in both appeals: Rubinstein Myers & Co, 

Solicitors for the respondents in both appeals: T. h, Wilson & Co. 

Solicitor for the Secretary of State for India in Counoil* Intervenant 
in second appeal : Tke Solieitort India Offloo, 
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[661] OBIGINAIi CIVIL. 

Before Mr, Justice Fletcher, 

Anath Nath Deb v. Galstabn.* 

[4th March, 1908.] 

Ancient lights. ohstruelionof-^Infringement^Nuisance^Acguiescence^Decree for dam- 
ages^Mandatory injunction. 

An obsttaotion to light and air maBb amonnb to a noisanodi to be an aobion- 
able infringement. 

• 

Where the whole of the direct light, which formerly oame to the plaintifita* 
building, was taken away by the defendant's new building, it ifl no defence that 
the amount of the reflected light, which now cornea to the plaintifi's premiaes, 
ia Bufficient for the ordinary user thereof. 

Where there has been each a aubatantial diminution of light aa to amount 
to a nuieance, evidence that the plalntifi'a office has more light left than many 
other offices in Calcutta, os that the light coming to the plaintiS’e premises is 
Buffioient for* business purposes or that the plaintiS could by making internal 
alterations improve the light coming thereto, is not relevant. 

Colls V. Home and Colonial Stores Limited (1) followed 

Inasmuch as the plaintiS was shown the plans of the proposed new building 
in May 1907 and no proceedings were instituted, until the 27th September 1907 
when tbe defendant's building bad reached a height of 30 it., and aa on that 
date permission was given to the defendant to go on building at his own risk, 
and the defendant had nearly completed his building at a very large cost by 
tbe date of hearing of this suit in January 1908, when the building had reached 
a height of 70 ft., and aa the plaintifl's building was a small old fashioned 
house,, which in tbe ordinary course would in a few years be palled down and 
rebuilt. 


Original Civil Suit No. 780 of 1907. 
(1) U904)A. O. 179. 
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Held, that the proper remeay would be a deoree for damages and not a 
mandatory injunotion to demolish the defendant’s new building 

[Ref. 86 Mad. 11], 

OBiaiNAL Suit. 

insbibated by the plaintiff bo restrain the defendant, J, 
Q w M T/q Galstaun, from interfering with his ancient lights, for a mandatory in- 
u. «. «. aia. junction to demolish such portion of a new building, whioh was in process 

of oonsbruotion, as interfered [662] with such ancient lights, and in the 
alternative for the sum of Ss. 50,000 by way of damages. 

The plaintiff was the owner of premises No. 1 New China Bazar 
Street in the town of Caloutta, the main building whereof was two- 
storied. It was the light and air coming through the openings in the 
north main, wall of this building that the plaintiff alleged had been inter- 
fered wibb. Ill vjas nob dispubod bbafa those openings were ancient open- 
Ings. On the north of the plaintiff's premises were the premises No. 2 
New China Bazar Street, whioh the defendant had acquired in December 
1906. The number and position of the openings in the north main wall 
of the plaintiff’s premises, the structure of the old building at No. 2 New 
China Bazar Street and the relative positions of the two buildings at this 
date are fully set out in fahe judgment. 

Early in 1907 the defendant caused the old building at No. 2 New 
China Bazar Street to be puUed down and instructed Messrs, Martin 
& Go., to prepare plans for the erection of a new building on the premises. 
The new building was to be a four-storied one of the height of 77 feet and 
at a distance varying from 7 feet 9 inches bo 8 feet 7 inches from the 
boundary wall between the two premises, Messrs. Martin & Co. commen¬ 
ced building and by May 1907 they had completed the excavations and 
laid^the masonry foundation. 

In May, at the plaintiff’s request, the plans were shown to the plain¬ 
tiff’s manager and engineer and to Mr. Oobbold of Messrs, Allen Brothers, 
who were the plaintiff's tenants, at an interview held at the offices of 
Messrs. Martin & Co. and although objections were taken and proceedings 
threatened, nothing was done until the 27 bh September 1907, when the 
plaintiff filed this suit and obtained a rule for an ad interim injunotion 
restraining the defendant from proceeding further with the building. By 
this date the new building had been erected to the height of 30 feet. 

On the 4th October 1907, the rule for the ad interim injunobion was 
dissolved and the defendant was permitted bo go on building at his own 
risk. The suit came on for hearing in January, 1908, by whioh time the 
building bad reached the height of 70 feet and was praotioally complete. 

C663] It was established in evidence that the whole of the direct 
light, which formely came to the plaintiff’s building, had been taken away 
by the defendant’s new building. It was stated, however, on behalf of 
the defence that, having regard to the nature of the new building, the 
amount of the reffeobed light had been so increase!, that not only had the 
light coming to the plaintiff’s premises not been diminished, but it bad in 
fact been inor.eased. 

Witnesses were also called, who stated that there were many worse 
lighted offices in business quarters in Calcutta and that the light coming 
to the plaintiff's premises was sufficient for business purposes. On the 
other hand evidence was given by a member of the firm and assistants of 
Messrs. Allen & Co. bo the effect that the light had been so diminished as 
Ip necessitate the use of artificial light much earlier in the daytime and 
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that m oonsegnenoe of tahis diminoliion and the closeness of the atmosphere 
in the rooms, the health and eyesight of some of them had been affected. 

No case for any special qaality of light, however, was made out on 
behalf of the plaintiff, 

jSdr. J. E. Bagram (Mr. Zordbt Mr. B. C. Mitter and Mr. Gart%tll with 
him\ for the defendant. The two issues in this action are : (i) does the 
interference with the light and air coming to the plaintiff's premises 
caused by the defendant's new building amount to a nuisance ; (H) if so, 
what is the proper remedy? On the first issue, I admit there has been 
some interference, but it has not been sufficient to constitute a nuisance, 
so as to ground an action for infringement of ancient lights. Although the 
direct light bas been diminished, the refiecbed light bas been greatly 
increased. What must be considered is the quantum qI light left and 
not the quality or the source of the light. [FIiETOher J. Have you found 
any case, where all the direct light has been taken away, in which it has 
been held that there has not been an infringement of ancient 
lights?] No nor has it been held, that there was an infringe- 
ment, when sufficient light has been left. The amount of light left is 
sufficient for business purposes, and is in fact greater than is to be found 
[6641 in many offices in the business part of Calcutta. The interference 
in consequence cannot be said to amount to a nuisance : See Colls v. 
‘Boms and Colonial Stores^ Limited (l)i Higgins v. Betts (3), and John 
George Bagram v. Khettranath Karformar (3), [Fletcher J. All that 
ColVs case (1) decided was that the plaintiff is not entitled to all the light 
that has come through bis windows for 20 years : but he still bas a pro¬ 
prietary right to his ancient lights, and can restrain any infringement 
amounting to a nuisance]. The plaintiff's premises have not been adver* 
sely affected In their commercial value : the tenants have agreed to take 
a new lease at the same rent. No case for special light has been made 
out. On the second issue, as to the proper remedy, this is clearly not a 
case for a mandatory injunction. The plaintiff is not occupying the pre¬ 
mises and bis grievance, if any, can be adequately redressed by oompen- 
FatioD. See Curriers Company v. Corbett (4), and Isenberg v. East India 
Hou^e Estate Cempanvt Limited (5). [Fletcher J. In Shelfer v. City 
of London Electric Lighting Company (6), it was held, that, where there 
is a continuing nuisance, the proper remedy is an injunction, that is 
apart from the question of acquiesoence.] The Court will not grant a 
mandatory injunction except in oases where very serious damage would be 
suffered by the party complaining, if such injunotioa were withheld. See 
Lady Stanley of AllerUy v. Earl of Shrewsbury (7). [FLETCHER J. In 
Martin v. PriceiS) a mandatory injunction was granted, although the com¬ 
mercial value of the premises bad not been affected ] The Specific Helief 
Act lays down the rules binding on the Courts in India, and they differ 
from the rules, upon which the decisions are based in filnglish lliaw. Sea 
Boyson v. Deane (9) and Sultan Bawar Jung v. Rustomji Nanahhoy (10). 
The tendency in Fnglish decisions is to be less and loss free with nsanda- 
tory injunctions. In granting an injunction the Court will look to the 
balance of convenience. A mandatory injunotioa was refused in Holland v. 

(1^ ri^04l A. O 179. (6) (1P95) 1 Ch. QR7. 

(3) [1905] 3 Oh. 210 . 17) (1876> Tj. R. 19 Eq. 616. 

(8) (1869) S B. L. B. fQ.O.) 18. (P) (1894) 1 Oh. 376. 

(4) (1865) 2 Drew. & 8m. 366. (9) (1899) I. L. R. 32 Mad. 261. 

(6) (1668) B De. G. J. and 8. 263. { 10) (1896) T. L. R. 20 Bom. 704. 
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190 B [665] Worley {l\ Robson v. WhitingUam (2) and Qhanasham NilharU 

Mab. 4. Nadkahni v. Maroha Ramohandra Pai (3). On the question of the 

of *0 which the plaintiff is entitled, see Scott v, Pape (4). 

^ OrraiT* referred to 'Straight v. Bwrn (6),] 

__ In King v. Jolly (6), there is authority that, although there may be 

86 a 661=12 material diminution of light, if sufficient bo left for ordinary purposes, no 
aw. H. 619. action will lie; on the facts of that case damages were decreed, and manda¬ 
tory injunction was refused. [Fletohbr J. referred to Dent v. Auction 
Mart Co. (7). You were content to continue building at your own risk. 
Can you now seriously resist a mandatory injunction in respect of the 
portion built after September 27th, 1907 ?.] 

Yes. Having built so substantial a portion by the 27th September it 
would be inequitable bo expect us to desist from completing. See Aynsely 
V. Olover (8). See also City of London Brewery Co, v. Tennant (9). 

The plaintiff is estopped by his acquiescence from now claiming a 
mandatory injunction. As early as January 1907 he knew substantially 
what sorb of building was going to be erected: in May 1907 the plans were 
actually shown to his agents and he took no stops till September 27th, 
1907. Such delay amounts to want of bona /idea. See Senior v. Pawaon 
(10), where also the defendant continued building at bis own risk. Sea 
also Gf^anas^am Nilkant Nadkahni v. Moroba Bamchandra Pai (3). 


Mr. Knight (Mr. H, D, Bose and Mr. C. C, Qhose with him), for the 
plaintiff, was not called upon on the first issue. On the second issue: 
Sections 54 and 55 of the Specific Belief Act express in general terms the 
rules acted upon by Courts of Equity in Engand. Sea The Shamnugger 
Jute Factory Co. v. Bam Narain Chatterjeei^l), and The Land Mortgage 
Bank of India v. Ahmedbhoy and Kesowram Bamanand U2). Acquiescence 
to have any legal [666] consequences must amount to equitable estoppel. 
The prinoiple is quite clear the party complaining (t.e. the defendant) must 
have proceeded on the erroneous belief of bis own legal rights and must 
have changed his position on the faith of such belief: and the plaintiff must 
be proved guilty of fraud. See Vann v. Spurrier (13), Ramsden v. Dyson 
(14), Willmot v. Barber (15), Proctor v, BannisClfi) and The Rochdale Canal 
Company v. King (17). In the present suit it is obvious the defendant has 
been under no mistake as to his legal rights. He knew all along that be was 
committing an infringement and trusted that once bis building was erect¬ 
ed, be would be only ordered to give compensation. Apart from acqui¬ 
escence, the mere fact of delay is no bar to the claim. See Kissen Qopal 
Sadaney v. Kally Prosonno Set (18). The owner of an ancient light is 
entitled to a mandatory injuotion, where the obstruction renders bis 
house substantially less fit for occupation. See Kelh v. Peanon (IS), and 
Cowper V. Laidler (20). 

Mr. B. C. Mitter, in reply. The oases cited on behalf of the plaintiff 
on the question of acquiasoenoe have no application bo the present action. 


(1) (1884) I. B. 26 Ch- D. 678. 

(2) (1866) Ij. B. 1 Ch. Ap. 412. 

(8) (1894) I Ii. B. 18 Bom 474. 

(4) (1886) Ij B. 81 Ch. D. 664. 

(6) (1869) Ij B. 6 Ch. Ap. 168. 

(6) [1905] 1 Oh. 480 .(.1907] A. 0. 1. 

(7) (1866) Tj. B. 2 £q. 2S8. 

(8) (1874) Ij. B. 18 Eq 644, 668. 

(9) (1873) It. B. 9 Gb. Ap. 212. 

(10) (1866) L. B. 3 Eq. 830. 


(11) (1886) I, I.. R. 14 Oal. 189, 199. 

(12) (1888) I Ij. R. 8 Bom. 86, 67. 

(18) (1802) 7 Vea. 231. 

(14) (1866) L. B. I. H. I, 129. 

(16) (1880) Ij. B. 16 Ch D. 96, 

(16) (1887) h. R. 86 Oh D. 740. 

(17) (1861) 2 Bim. N. S. 78. 

(18) (1095) I. D. R 8 Oalo. 683. 

(19) (1871) Ij. B. 6 Oh. App. 809. 

(20) [1908] 2 Ch. 887. 


¥1.1 ANATU NATH DEB V. SADSTAON SO ObI. 668 

Here we do not plead aaquiesoenoe as a bar to the suit* bat as a bar bo 
one speoifio remedy, viz., a mandatory injuobion. See Say$rs v. Oooper (l), 
AlUny. Seokham Lady Stanley of Alderleij v. Earl of Shrews¬ 
bury ( 3 ), Benode Coomaree Dosee v. Soudaminey Dossec (4). 

Our. cbdv. vuU. 

FiiETOBBB, J. This is a suit brought by the plaintiff to restrain the 
defendant interfering with bis anoienb lights. 

The plaintiff is the owner of premises known as No. 1 New China 
Bazar Street in the Town of Caloutba, the main building whereof consists 
of a two-storied house. The openings on the north main wall of the 
plaintiff's building form the subjeot of this [667] suit. The north 
main wall of the plaintiff's building does not run in a straight !!ue, 
but at eaoh end . of the building a portion thereof projeots towards 
the north. On the ground floor of the plaintiff's building these 
openings consist of seven windows facing due north and a door facing west 
and a window with another opening below it facing east. On the first 
floor there are eight large windows and two small windows opening to the 
north, one small window facing east and four other openings in the room 
known as the pantry, three of which open to the north and the other to 
the north-west. 

The plaintiff alleges and the defendant admitted at the trial before 
me that all these openings are ancient openings. 

On the north of tho plaintifl’s premises are the premises No. 2 New 
China Bazar Street, which now belong to the defendant. The former 
building on No. 2 New China Bazar Street consisted of a three-storied 
building about 52 feet high with open verandahs on the south and west of 
the building ; the verandah on the south of such old main building was 
seven feet sis inches wide and ran up to a point of about four to five feet 
above the level of the 3rd floor of the building with a sloping roof 00 m- 
menoing about three or four feet from the top of the main building. On 
the west side of the defendant’s old main building there was a range of 
godowns eitending for a depth of 45 feet from New China Bazar Street 
towards the defendant’s old main building. This range of godowns was 
about 14 feet 6 inches high and the southern wall thereof formed in part 
the boundary wall between the plaintiff’s and defendant’s premises. 
Opposite the plaintiff’s main building there ran a boundary wall 6 feet 9 
inches high between plaintiff's and defendant’s premises as a oontinuation 
of the southern wall of the range of godowns. The plaintiff’s main 
bnilding was at a distanoe from the boundary wall varying from 4 feet 6 
inches to 7 fqet 3 inobes and the defendant's old main building was at a 
distanoe of 19 feet from such boundary wall. The defendant acquired 
the premises No. 2 China Bazar Street in December 1906 with a view to 
erecting thereon a large new building. 

Barly in 1907 the defendant caused the old building to be pulled 
down and instcuoted Messrs. Martin & Co. to prepare [668] plans 
for the erection of a new building on the premises. The plans were duly 
prepared and the new building was at the date of the hearing in the 
course of erection, having then reached a height of about 70 feet or 
thereabouts. 

The new building being erected is a four-Btoried building intended to 
be of the height of 77 feet, but a small portion thereof adjoining New 

(1) 11884) Ij. B. Ch. D. lOB. iB) (1876) L.R. 19 Eq. 61ft. 

U679) Xj, R. 11 Ch. D. 790. l4) (1889) I. D. R. 16 Oal. 5253. 


19M 

MABOH 4. 

OBiaiMAU 

OlTlD. 

SBC. 661 = 
IB O. tt. N 
BIB. 


O IV—52 


409 



88 Cal. 669 


laoiaa biqh goobi BHFOBse 




igQa Ohina Bazar Street) is not intended at present to be raised to the full 
Mabob 4.- height of 77 feet, as the sanction of the Corporation has been withheld as 
■' ■" to suoh portion being raised to .this height. The new building being 
erected on the defendant’s premises is at a distance varying from 7 feet 9 
inches to 8 feet 7 inches from the boundary wall between the plaintiffs 
8S0. 6Blsi2 and the defendants. 

0. W. N. 619. The plaintiff alleges that the defendant's ^new building has affected 

bis ancient lights, so as to constitute a nuisance. It being admitted that 
the plaintiff's openings are ancient openings, the only two questions 
argued on the hearing of this suit were:— 

(1) Does the new building so affect the light and air coming to the 
plaintiff’s premises as to create a nuisance within the meaning of Oolls v. 
Home and Colonial Stores, Ld. (1)? 

(2) If it does, is the plaintiff entitled to a mandatory injunction order* 
ing the defendant to pull down his building? 

Dealing then with the first of these questions it is admitted by the 
experts called by the defendant that the whole of the direct light, which 
formerly came to the plaintiff’s building, has been taken away by the 
defendant’s new building. It is said, howeveti that having regard to the 
nature of the new building being erected by the defendant, the amount of 
the reflected light has been so Inoreased that not only has the light com¬ 
ing to the plaintiff's building not been diminished, but in fact it has been 
inoreased. It is also stated by one of such experts, Mr. H. T. Bromley, 
who was formerly the City Architect, that, if the reflected light was 
diminished by the building No. I New China Bazar Street being raised or 
otherwise, the light coming to the plaintiff's building would be seriously 
affected. Now, what is the nature of an easement of light and air ? 

[669] " It is an easement belonging tc the class known as negative 
easements. It is nothing more mor less than to prevent the owner 
or occupier of an adjoining tenement from building or placing on his own 
land anything, which has the effect of illegally obstruoting or obscuring 
the light of the dominant tenement” per hard Maonaghtea in OolU v. 
Home and Colonial Stores. Ld, (1). That is. the right of the owner of 
the dominant tenement is a right to the reception of light and air in a 
lateral direction. It is not, however, every obstruction to the light and 
ait coming to the plaintiff’s premises, which will be an infringement of 
the plaintiff’s right, the obstruction must amount to a nuisance. 

” I am of opinion” says Dord Davey in GolU v. Home and Colonial 
Stores Ld Cl) owner or occupier of the dominant tenement is 

enliiljlea to bhe uaintarraptea aooess through his aaoioni winaows of a 
quantity of light, the maasure of which is what is requirea for tha orai- 
nary purposes of inhabitanoy or business of the tenement aoaoraing to the 

ordinary notions of mankind. 

If then, I should accept the defendant's evidenoa that, although the 
plaintiff’s premises have been deprived of all direct light, yet tha light 
coming to them has not been diminiehed by reason of tha increase of the 


reflected light, would the defendant be entitled to succeed in this suit ? 
In my opinion be would not. 

Doubtless light coming from other quarters has to be taken into ao* 
count, but as Lord Bindley remarks in his speech in the House of Lords 
in ColU V, Home and Colonial Stores Ld, (1), “ light, to which a right has 


(1) [1904] A. O. 179. 
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building, which he has a perfect right to do, he would shut off the reflect- g® « ^X9. 
ed light, which at present comes to his premises. And to hold that the 
plaintiff is under an obligation not to raise the height of his own building 
would mean that he enjoyed his easement not by reason of any act not to be 
done [670] by the owner of the servient tenement, but by reason of his 
forbearing to do some perfectly lawful act. 

I should therefore hold that, even if the defendant had established 
that the amount of reflected light, which comes to the plaintiff’s premises, 
is sufficient for the ordinary user thereof, yet as the defendant’s building 
takes away the whole of the direct light coming to the windows in the 
north wall and the plaintiff can only enjoy such reflected light by his or 
his neighbours forbearing to interfere with the light coming to the defen¬ 
dant’s premises, so that it may be reflected into the plaintiff fl windows, 
the plaintiff would be entitled to succeed in the present suit. Bub on the 
evidence, which has been given before me, lam, however, of opinion that, 
even taking into account this reflected light, there has been such a sub¬ 
stantial diminution of the light coming to the plaintiff’s premises as to 
amount to a nuisance. 

Now the plaintiff has called in support of his case Mr. Harbleioher, 
partner in Messrs. Allen Brothers, who are the lessees and tenants of the 
plaintiff's premises, and several gentlemen, who are in the employ of 
Messrs. Allen Brothers and Mr. Fitze, who is a sub-tenant of Messrs. 

Alloa Brothers, to speak as to the state of affairs during the time the 
defendant’s old building was standing and as to the state of affairs now 
that the defendant’s now building Is being erected. 

Now, if 1 accept their evidence as I do, there cannot be any doubt 
that there has been a substantial interference with the comfortable enjoy¬ 
ment of the plaintiff's premises, so as to create a nuisance. 

They say that the light has been so diminished that they have bo use 
artifloial light much earlier in the daytime, some of them say that their 
health and eyesight has been affected by having bo peer over their work 
and by the closeness of the atmosphere in the rooms: Mr. Fitze also says 
he cannot read a newspaper in his room at 3 o’clock in the afternoon. As 
against this the defendant has called several gentlemen employed in com¬ 
mercial houses in Calcutta. Now these gentlemen called by the defendant 
were not asked bo go and sea the plaintiff’s premises before the hearing 
of the suit, but went at the request of the defendant to the plainhitf’s pre¬ 
mises during the hearing of the suit, so that they might [671] be called 
to conbradicb the evidence given by the plaintiff’s witnef ses, after the same 
had been given. The evidence given by these witnesses for the defendant 
comes to this (1) that there are many worse lighted offices in the business 
quarter in Calcutta than the plaintiff’s premises and (2) that the light 
coming to the plaintiff's premises is sufficient for business purposes, i.e., 
that it is pOBsibla to carry on business in the plaintiffs premises. 

I am unable to see how this evidence given on behalf of the defen¬ 
dant is relevant with regard to this question in issue and the remarks of 
X 4 ord Maonaghten in his speech In Colls v. Home and Colonial Stores 
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not been acquired by grant or prescription, and of which the plaintiff 
may be deprived at any time, might not be taken into account.” 

In order that the plaintiff's premises should continue to enjoy this 
amount of reflected light it is necessary thab the position of affairs should 
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Ld. (1) appear to ma oonolusive on this point. Dealing with WaTr6n v. 
Browtif (2), his Lordship says In the Court of first tnstanoe the learned 
Judge* who tried the oase* found a epeoial verdiot* whioh is not very easy 
to understand. The roonj, in whioh the light has bean materially dimin¬ 
ished, ‘in its present state is ‘ ho says ‘bettor lighted than the ground 
floor front rooms in many of the principal streets.’ I do not see what 
bearing that fact had on the question at issue.*' 

Then it is said by defendant that one of the rooms on the ground 
floor is used as a shore room and at any rate with regard to this room the 
plaintiff is not entitled to any relief. In my opinion the plaintiff does not 
lose his right to light and air by reason of the faot that this room is at 
present used as a lumber-room, and on this part of the argument it is 
sufficient for me to quote from Lord Lindley’s speech in Colls v. Home 
and Colonial Stores Bd^ (1). “ If he the plaintiff) chooses in future 

to use a well-lighted room or building for a lumber-room, for whioh little 
light is required, he does not lose his right to use the same or building for 
some other purpose, for which more light is required.*’ 

Then it is said with regard to oerbaiu of the rooms in the plaintiff's 
premises he could by making internal alterations improve the light 
coming thereto. This argument appears to me to be irrelevant. “ The 
mode in whioh be (the plaintiff) finds it convenient to arrange the internal 
structure of his tenement [6723 does not affect the question '* (per Lord 
Davey in Colls v. Home and Colonial Stores Ld. (L). 

To sum up, the evidence given on behalf of the defendant,' as to 
whether or nob the plaintiff’s building constitutes a nuisance, comes to 
this that the plaintiff has as much light loft as many other offices in 
Calcutta. But this is not the question to be decided. “ The question to 
be decided is nob, how much light is left, but whether the plaintiff has 
been deprived of so much as to constitute an actionable nuisance. If he 
has, it is no defence to say that he has as much light left as most other 
people ' (per Lord Lindley in Colls v. Home anc? Colonial Stores Ld. (l). 
I therefore hold that the erection by the defendants of his new building 
constitutes an actionable nuisance by diminishing the light and air com¬ 
ing bo the plaintiff's premises. There remains the second question, as to 
whether the plaintiff is entitled to a mandatory injunction or to damages, 
to be dealt with. 

Now it appears from the evidence that the plaintiff's engineer and 
manager and Mr. Cobbold, of Messrs. Allen Brothers, were at an inter- 
view at the offices of Messrs. Martin & Co. towards the end of May 1907, 
shown the plans of the new building proposed bo be erected by the 
defendant and that, although they objected and threatened proceedings, 
nothing was done, until the 27bh September, when the plaintiff commen¬ 
ced this suit. In the meantime the defendant had oonbraobed with 
Messrs. Martin & Co. for the ereobion of bis building and much material 
had been ordered out from Europe. On the 27bh September 1907 the 
defendant's building had reached a height of about 30 feet. 

On the 27tb September an application was made before the Vacation 
Judge for an interlocutory injunction. The application was nob dealt 
with, bub the defendant was permitted to go on building of his own risk. 
In the meantime the defendant has praobioally completed bis building at a 
very large cost. The plaintiff's building is a small old fashioned house, 

(1) (1904) A O. 179. (1900J 3 Q. B. 132. 
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which in bhe ordinary course will in (ihe course of a few years be pulled 
down and rebuilli. 

In bhese oircuoastanoes I have bo decide whebher bhe plainbiCf is 
enbibled to a mandatory iniuDcblon. Now I think bhere was [673] con¬ 
siderable delay between bhe end of May and bhe end of September in the 
plaintiff coming to this Court. On the other hand, 1 am satisfied that, 35 0 . 601=12 
from what was said by Mr. Tbornbon at bhe interview at the end of 0- W- 8^9* 
May, that the plaintiff might get some compensation for the new 
building, bhab he (Mr. Thornton) knew that the new building would 
invade the plaintiff’s rights. 

I think on the whole that, if the building bad been stopped on the 
27th September 1907, 1 should have granted a mandabory injunoblon 
ordering the defendant to puli down so much of his building as affected 
the plaintiff's ancient lights. 

Bub in bhe meantime owing bo the permission given bo bhe defendant 
bo build ab his own risk, a large and expensive building h%s been almost 
oomplebed by the defendant, and 1 am satisfied bhab bhe defend anb could 
nob comply with a mandatory injunobion except by pulling down bis 
building or by pulling down such part thereof as would render the 
remainder largely useless. 

Taking into consideration the delay on bhe part of bhe plaintiff and 
the other oiroumsbanoes, I have come to the conclusion, although nob 
without some hesitation, that I ought nob to grant a mandatory injunc¬ 
tion but should make a decree for damages. Accordingly 1 make a 
declaration that the defendant’s building has created a nuisance by 
obstructing the light and air coming bo bhe anoieab openings in the north 
wall of the defendant’s premises and direob the Official Beferec* bo enquire 
and report, what sum ought to be paid by way of damages by the defend¬ 
ant to the plaintiff for the injury caused bo his premises by such 
nuisance. 

The defendant must pay to the plaintiff bis costs of this suit. 

Judgment for plaintiff 

Attorney for plaintiff : C. C. Bose. 

Attorneys for defendant : Morgan & Co. 
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[674] CRIMINAL REVISION. 

Before Mr. Justice Rampini and Mr. Justice Sharfuddin. 

Ram Cha»dba Haldab i;. Empebob.'*^ 

[28bh April. 1908.] 

Hecutity to keep the'peace-^Order pasted on consent of a party to be bound down without 
evidence taken—‘Criminal Procedure Code (Act V of 1898) es. 107, 117. 

The prooeediBg under aeofeion 107 of the Crimiaal Prooeduce Oode is a pre- 
aeationaey measure and not a trial for an oSenoe, and in suoh a proceeding no 
one should be bound dov7D, unless it is shown that he is about to oommit a 
breach of the peaoe. 

Where, therefore, a person, oalied upon to show cause why ho should not be 
bound down under the section, appC'^red before tbe Magistrate and agreed to be 

* Criminal Revision No. 256 of 1908, against the order of J K. Blackwood, Ad¬ 
ditional Magistrate ol Baakesgunge, dated the 23rd of Deoembar, 1907. 
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boand dowo, whecenpon the Magistrate directed him to execute a bond withoat 
taking any evidence at all. 

H6ld> that the order,was illegal. 

[Ref. 81 I. a 198=26 Or D J. 710; 81 1,0. 238=21 A. D. J. 8Bla46<Al1. 109.] 

Upon the reaaipb of the report of a Sab-Inspeotor of Polioe, dated 

___the 20bh August 1907. that there was a dispute likely to cause a breach of 

0. iiVeSs peace between the petitioner and Korimuddee and others regarding 

8 Cl*. L, j. certain land, the Sub-divisional officer of Perosepur drew up a proceeding 
128 . under s. 146 of the Oriminal Procedure Code, which he, however, ulti¬ 
mately dropped. He then instituted a prooeeding under s. 107 of the Code 
against the parties. On the day of hearing the parties appeared before 
him, when he discharged the party of Korimuddee. 

The petitioner thereupon intimated to the Court that he was a poor 
man and had very little hope of getting any benefit by fighting the case, 
and that he, therefore, agreed to be bound down. 

The Magistrate then, without taking any evidence, bound him down 
by his order dated the 27tb November 1907. 

[675] Against this order the petitioner filed a motion before the 
District Magistrate of Baokergunge, who dismissed *the apolioation on the 
23rd December 1907. 

The petitioner then moved the High Court for a Bala to set aside 
the order binding him down, on the ground ; -first that, inasmuch as there 
was no finding as %o any apprehension of a breaoh of the peaoe on the 
part of the petitioner, the said order was unjusbifiable, seeondlyi that the 
dispute being of a oivil nature any interferenoe by the Criminal Court was 
illegal, and thirdly^ that the Magistrate acted withoat jurisdiction iu pass¬ 
ing the said order without baking any evldenoe whatsoever. 

Mr, Mahmoodul Huq (with him Bobu Monmotho Nath Mukerjee) for 
the petitioner. The order of the Magistrate ia illegal. He oan pass an 
order under s. 107 of the Code only when there is a likelihood of a breaoh 
of the peace. He took no evidenoa on the point. The mere consent of a 
person to be bound down is not sufficient to justify an order under the 
section in the absence of evldenoe showing a likelihood of a breaoh of the 
peaoe. 

Bamfini and SharpuDDIN JJ. This is a Buie oalling upon the 
Distriob Magistrate bo show oanae why the order complained of should not 
be set aside on the first and third grounds mentioned in the petition. The 
order complained of is one binding down the petitioner under section 1C7 
of the Criminal Procedure Code. When the proceedings were instituted 
against the petitioner, he appeared and, as the Magistrate records, agreed 
to be bound down. He said he was a poor man and ha had very little ex¬ 
pectation of getting any benefit by fighting the case. He. therefore, agreed 

to be bound down. 

There was an appeal bo the Additional Magistrate and he says “The 
learned pleader, who appeared for the petitioner before me, urged that, as 
no evidence was taken, the binding down is illegal. It seems to me, how¬ 
ever, that the case is a clear one, and it is the duty of the Criminal Court, 
at least in my opinion, to come to a finding, which will be fair to the 
parties and maintain rights, which they really possess”. It appears to us 
that the prooeeding [676] of the Magistrate was illegal, because no 
evidence was taken. There was no evidence bo show that the petitioner 
was about to break the peaoe. It is true that the petitioner agreed to be 
bound down. But that does not make him guilty. 
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The prooeedlng under seoblon 107 ot the Griminal Prooedare Code is 
a preoantlonary measure and noti a trial for an offenoe, and in suoh a pro- 
oeoding no one should be bound down, unless it is shown that he is about 
to commit a breach of the peace. 

We, therefore, make the Bole absolute. 

Buie absolute. 
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[677] CIVIL REFERENCE. 


Before Mr. Juslioe Brett and Mr, Justice Doss. 


Akshay Kumab Shaba v. Hira Ram Dosad.*^ 

[3rd March, 1908 ] 

Provincial Small Cause Courts Act (IX of 1887), Sch. //, ci. 8 and ss. IB (1), 82—Si-ti 
for recovery of rent of homestead land—Jurisdiction of Judges of Courts invested 
with Small Cause Court Powers. 

Glaase (1) of seotion 15 of the Provinolal Small Caase Goarta Aot shoald be 
read with olauae 8 of the Seoood Sohedale of the Aot. 

So read, the expression the Judge of the Ooart of Small Oauses " ia clause 
6 of the Seoond Sohedale must be taken to apply either to a Oourt of Small 
Oauses oonstitnted under the Aot or to a Court invested with the jurlsdiotion of 
a Court of Small Causes. 

[fiaf: aa M. L. J. 878=1912 M. W. N. 1086=38 Mad. 26 ] 

Oiviii Bbfbbbnob. 

Akshay Kumar Shaba instituted a suit in the Second Court of the 
Munsif of Sealdah against Hira Lai Dosad lor the recovery of arrears of 
rent of homestead land situated within the local limits of the Munsif's 
jurisdiction. 

Ey a notihoatiOD in the Calcutta Gazettei dated 21st June 1904, 
Munsifs of Sealdah and Alipur were generally invested by the Local 
Oovernment, under clause 3 of the Seoond Schedule of the Provincial 
Small Cause Courts Aot, with powers to exercise jurisdiction in suits for 
the recovery of homestead lands up to the value of Rs. 50 within the local 
limits of the jurisdiction of snob Munsifs. 

Babu Kunja Behari Gupta, before whom the rent suit was instituted, 
was appointed the Seoond Munsif of Sealdah on the 27tb June 1904, and 
was invested with Small Cause Court powers within the local limits of 
the Munsiff in suits up to the value of Rs. 100. 

The Munsif tried this suit as a Small Cause Court Judge and dismiss¬ 
ed it on the merits. The plaintiff preferred an appeal against this decision 
and also prayed for a referenoe to the High [678] Oourt under seotion 646 
B, on the question as to the jurlsdiotion of the Munsif to try the suit. 
The Distriot Judge was of opinion that no appeal lay to him and made the 
following order of referenoe :— 

This is an appsal in a case triad under Small Cause Court procedure by the 
Munsif, 2nd Court of Sealdah, with an alternative prayer tor a reference to the High 
Court under section 616B of the Code of Civil Froeedute. as an important question of 
juriadiotion was involvei. Before registering the appeal, 1 have heard both sides OQ 
the question of jarisdiotion. 

:§• Civil RefecoQOJ Nj. 3V. of L907 by 0. P. Beaoherofb Esq., Distriot Judge, 24- 
Perga., dated 8cd October, 1907. 
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RBPKRBNCE “J' unuer o. o u. procedure suits for the recovery of rent of homestead land, when 

- the value did not ezoeed Eg. 60. By notification 1776J D„ the Munaif ol the 2nd 

86 0. 677*7 Oo^ct, Sealdah was appointed to be Begistrar of the Court of Small Oausee of Sealdah 
C. L. J. 407. section 12 of Act IX of 1887 and was vested with power to try suits of the S.0.0. 

class up to Bs. 20 within the local limits of the Court of Small Causes at Sealdah. By 
Dotiuoation No. 2174A. D*, SehaEi Qapti^e who dsoiddd the ptesent 

was anointed to be a Munsif at Sealdah and was vested with 8. O. C. powers up to 
Bs 100, with respect to that portion of the Munsifi lying outside the limits of the 
jurisdiction of the Small Cause Court proper. The position therefore was that by these 
notifications the officer in question had 8. O.C. powers up to Rs. 20 as Begistrar within 
the limits of the Small Cause Court proper and up to Rs. 100 outside those limits and 
within the Muneifi and with special powers in respect of the rent of homestead lands 
up to Rs. 60 within the Munsifi. 

appellant’s argument is that the notification giving special power in respeot 
of the <*nt of homestead land is tiUra virct^ that Act IX of 1887 makes a distinction 
between Courts of Small Causes and Courts' invested with the jurisdiction of Courts 
of Small Causes and that it is only Courts of the former class that can be invested 
with special powers under clause 8 of the Second Schedule. 

Section 6 of the Act provides for the establishment of Courts of Small Causes. 
They may be established by the liooal Government, with the previous consent of 
^e Governor-General in Council. Section 25 of Act XI of 1887, the Bengal, North- 
Western Frovinoes and Assam Civil Courts Act, empowers the Local Government to 
confer upon Subordinate Judges and Munsifs the jurisdiction of Judges of Courts of 
Small Causes. This no doubt contemplates the special powers being given to officers 

reason of their holding certain posts. Section 82 of Act IX of 
1887^ makes provisions in the case of officers eo appointed : it puts them on the aame 
footing as Judges of Courts of Small Causes so far as regards the exercise of juris¬ 
diction. Section 16 of the same Act prohibits a Court of Small Causes from taking 
cognizance of suits specified in the Second Schedule. Among these suits ate suits for 
the recovery of rent, other than house rent, but clause 0 of the Second Schedule 
empowers the Local Government to £679] expressly invest a Judge of a Court of Small 
Causes with authority to exercise jurisdiction with respeot to suits for rent. If the 
words Judge of the Court of Small Causes” icolude an officer vested under the Civil 
Courts Act with Small Cause Court powers, then the Munaif in the present case had 
jurisdiction ; if they do not the notification 1778J. D., ultra viret and the Munaif had 
no jurisdiction to try the salt nnder 8. 0. 0. powers. 

Beetion 4 of Act IX of 1887 defines a Court of Small Causes. It means a Court 
of Small Causes constituted under the Act and includes any person exercising jurisdic¬ 
tion under the Act in any snob Court- The only Courts constituted under the Act 
are those established under section 5 with the previous consent of the Governor-Gene¬ 
ral in Council. The concluding words of section 4 will not extend the meaning to 
officers, who have been vested with jurisdiction under the Civil Courts Act, for they 
refer only to officers exeroisicg jurisdiction ** in any such Court,” i. e., a Court consti¬ 
tuted under Act IX of 1887. The concluding words simply mean that the phrase 
” Court of Small Causes'* includes the Judge presiding in the Court. The distinction 
between the two classes of Court is observed in section 6 of the Civil Procedure Code. 
The respondent’s pleader argues that the Munsif bad juriediotion, because he had been 
appointed Registrar of the Court of Small Causes and had under section 12 (8) been 
given power to try Small Cause Court suits up to Bs. 20. He argues that, because the 
Munsif had judicial powers as Registrar, be was a Judge within the definition in sec¬ 
tion 2 of the Civil Procedure Code, and, therefore, he was a Judge of a Court of Small 
Causes and therefore his case comes within the terms of clause 8 of Schedule 11. As a 
Registrar with judicial power he is no doubt a'Judge within the meaning of section 2 ol 
the Civil Procedure Code, but that only makes him a Judge of a Court of Small Causes 
BO Car as his jurisdiction as Begistrar extends, t.e., within the limits of the Court of 
Small Causes proper. It cannot by a double interpretation make him a Judge ol a 
Court of Small Causes without those limits, and it would be an anomaly that, while 
the Act limits his juriediotion as Registrar to suits the value of which does not exceed 
Bs. 20, he should Ly reason of the fact that he happens to be Registrar within the 
limits of the Small Cause Court proper, be deemed to have juriediotion outside those 
limits in a class of suits, which the Act provides shall not ordinarily be tried even by 
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These notifications in the Calcutta Gazette bear on the present question. All 
appear m the issue of the 29th June 1904, at pages 946 and 949 of Part I. By nofeifloa- 

Munsifs of Alipur and Sealdah were vested under clause (8) ol 
the Second Schedule ol the Provincial Small Cause Courts Act, IX of 1897, with power 
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tbe Judge o< a Oourb of Small Causes uudet Small Cause Gouc6 procedure. Fuebhee I 
am of opinioa that, eveo it a Begistrat of a Court of Small Causes is a Judge of a 
Court of Small Causes withia the meaning of olause 8 of the Second Schedule, he could 
not be empowered to try suits under that clause* the Talue of which exceeds Rs. 20, 
seeing that section 12 of the Act limits his jurisdiction to that amount: much less 
then can he as a Munsif, merely beoause he happens also to be Registrar, be vested 
under that olause with jurisdiotion to try suits under Small Cause Court procedure 
up to Rs. 50. But, as 1 have said, I thick the powers which may be given under 
clause 8 are restricted to Judges of Courts of Small Causes proper, and cannot be 
extended to officers, who have been given Small Cause Court powers under the Civil 
Court Aot. I am therefore of opinion that Notidoation No. 1778 J. D., was ultra 
vire$ and that the Munsiff bad no jurisdiotion to try this oase under Small Cause 
Court procedure. 

[680] It may be noted that an objection was taken in the Dower Court tp the 
jurisdiction of the Court. 

T accordingly refer the oase under section 646 B, Code of Civil Procedure foe the 
orders of the High Court. 

Babu Jnanendra Nath Basu la supporb of the reference. There is a 
disbinoblon always observed in bhe Provincial Small Oause Conrbs Act) 
bebween a Small Cause Couib Judge and one invested with such powers. 

[Brbtt J.—Do nob ss. 15 (1) and 82 explain the quesbton fully ?] 

There is then bhe de6nibton of a **Judge of a Courb of Small Causes." 

[Bbbtt, j. The objection is technical. Is Sob. II, cl. (8) excluded 
from the operation of s. 32 ?} 

Yes, where the olause distinctly excludes certain oases from bhe 
jurisdiction of the Judge specially empowered. The xA^tifioation in the 
Oaloubta Gazette, dated 21sb June 1904, was vague and general Powers 
must be given by the particular name of the person, invested with 
special powers. 

[Bbbxt, j. That is not a poiut touched in the reference.] 

A distinotion is also drawn between the Court of Small Causes and 
a Court invested with the jurisdiction of a Court of Small Causes in s. 6 
of bhe Civil Procedure Code and s. 33 of the Provincial Small Cause 
Courts Aot. See also Bamchandra v. Oanesh (IJ and Dulal Ghandra 
Deb V. Bam Narain Deb (2). 

The notida ation in the Calcutta Gazette was ultra vires and the 
Munsif bad no jurisdiotion to try the suit. 

Bahu Provash Chandra Mitra for the opposite party was not called 
upon to reply. 

Brett and Doss. JJ. In dealing with this Reference we propose to 
confine ourselves to the question, which is referred to us by- the learned 
Judge for determinabiou. The question is, whether olause (8) of the 
Second Schedule of the Provincial Small Cause Courts Aot, which provides 
that *'a suit for the recovery of rent, other than house rent, is excluded 
from the [681] jurisdiction of a Court of Small Causes, unless the Judge of 
the Court of Small Causes has been expressly invested by bhe Local Govern* 
ment with authority to exercise jurisdiction with respect thereto." is con* 
fined to the Judges of Courts of Small Causes constituted under the Pro* 
vinoial Small Cause Courts Aot or may be taken to apply to the Judges of 
Courts invested with the jurisdiotion of Courts of Small Causes under any 
other enactment. The learned District Judge expresses the opinion that 
the olause of the Schedule is so restricted 

We have carefully considered the oiroumsbanoes of the oase and are of 
opimoD that there are nob sufficient grounds to support the view that it was 

(1) (1093) 1. D. R. 23 Bom. 382. (2) (1904) I.,D. R. 31 Cal. 1067, 1061. 1068. 
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9he inbenliioD of the liegislatare to restriot the olaase in the manner sag- 
gesbed. In this oase the Munsif, Second Gonrbr Sealdahi was inTested 
with the power bo try suob suits under olause (8) of the Second Sobedule 
of the Provinoial Small Cause Courts Aob by nobihoatlon in the Oaloutta 
Gazette of the 2L5b June 1904. Seobion 32 of the Provinoial Small Cause 
Gourbs Aob provides that so muoh of Chapters Ill and IV as relates to 
the nature of suits oognizabla by Courts of Small Causes, applies to Courts 
invested by or under any enaotment for the time being in force with the 
jurisdiabion of a Court of Small Causes, so far as regards the exerolse of 
that jurisdiction by those Courts and we think that in order to determine 
the question before us it is necessary that we should read olause (1) of 
seotion 15 with olause (8) of the Second Schedule of the Provinoial Small 
Cause Courts Aob. So read, the seotion and clause will run as follows :— 
"A Court of Small Causes or a Court invested by or under any enaotment 
for the time being in force with the jurisdiction of a Court of Small Cause 
shall not take cognizance of a suit for the recovery of rent, other than 
house rent, unless the Judge of the Court of Small Causes has been ex¬ 
pressly invested by the Local Government with authority to exercise 
jurisdiction with respect thereto.'* So read, the expressiooi *‘the Judge of 
the Court of Small Causes " In clausa (8) of the Second Schedule must be 
taken bo apply, either to a Court of Small Causes constituted under the 
Act or to a Court invested with the jurlsdiotion of a Court of Small Causes. 
In the oase before us the Munsif, who tried the suit, was a Court invested 
with the iurisdiction of a Court of C6821 Small Causes and we therefore 
hold that, under the ptovisioas of olause (8) of the Saoand Sohadula of 
the Aob read with saotions 15 ani 32 of the Aat, ha had power to try the 
suit for recovery of the rent of homestead lands. 

The opposite party is in onr opinion enbiblad to the costs of this 
hearing. 


85 0. 683 (=12 G. W. N. 623=9 0. L. J. 1.) 

[683] APPELLATE CIVIL. 

Befote Sit Prances IV. AfaclauH, K. C. 1% B., Ohi&f Justice and 

Mr» Justice Doss, 


Girish Chandra Das v, Kunja Bbhari Mado.* 

[17th March, 1908.] 

Contract—Contract in toriting registered—Contract signed by only oneparty^ but acted 

on by both _ Covenant — Ite7note coneeguence of breach of contract—Damage^litm%* 

tation Act {XV of 1877) 8ch. II, Art. 116. 

A oontraob. which baa, io fact, been teglateted la no lesa a “oontewt in writ¬ 
ing regiatered’ ’ within the meaning of Article 116 of the Diinitation Aot, baoauae 
it beats the aignatare of only one of the parties, in the abaenoa of any sta¬ 
tutory provision regarding the signatures of both parties. 

Amhalavana Pandaramv. Vaguran, {i) Kotappa ^.Vallur Zamindar, (2) 
t^T^itxdar of Vieianagram v. Behera Suryanarayana Patrulu {Z) followed. 
Apaji^pujv Kargupi v. Nilhantha Annaji (4) not followed. 

Where there is an agreement between the lessor and the lessee that the leeaee 
was to pay to the aaperiot landlords the rent, whioh the leasors were bound to 

* Appeal from Oeiginal Deoree No. 26 of 1906, against the decree of Mahendra 
Nath Mokherjee, Subordinate Judge of Khulna, dated the 16th September, 1906. 

( 1 ) (1895) I. D. B. 19 Mad, 52. (3) (1901) 1. 1,. B. 95 Mad. 687. 

(2) (1901) I. L. B. 95 Mad. 60. (4) (1901) 3 Bom.«£i. R. 667. 
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pay to them nndec their oontraot with the eaperior landlords, and owing to the 
faiiore of the leasee to pay the rent* the leased property was sold, 

Beldt that the loss of the property was not the natural oonsequenoe of the 
default of the lessee to comply with his covenant and the lessors are only enti¬ 
tled to compensation lor any loss or damage, which naturally arose in the 
nsual course of things from the breach of she contract. 

CBof : as I. 0. 636=1916 M. W- N. 246=2 L. W. 842 ; 9 I. 0 988 ; 63 I. O. 999.3 

Apfbaij by the defendants. 

Ohandra Kanta Male, the father of the respondents, brought the 
suit, out of whiob the appeal arises, to reooTer damages for breach of 
contract. His allegations were that he borrowed Bs. 2,600 from the 
defendant No. 1 and mortgaged to him two properties, that on the same 
date he gave the defendant No. X in the name of the defendant No. 2, an 
ijara patta of the properties [664] at au annual rental of Bs. 2,487, 
of which the defendant undertook to pay Bs. 1,340 to his superior 
landlords, as also a sum of Bs. 200 per aunum on account of a kistibandi 
deed, and that it was agreed that the balance should be applied to the 
liquidation of the mortgage debt, which was to be paid off by 1304 B. S. 

He farther alleged that the defendant No. 1 had not made the pay¬ 
ments, as agreed by him, that consequently his superior landlords sued 
him, obtaiaed decrees against him and sold his properties in execution. 
He, therefore, sued for damages for breach of contract. It is nob neces¬ 
sary to give the details of his claim. The defendant pleaded that the 
ijara paiia was a separate transaction from the mortgage bond, that the 
defendant No. 1 did not take the ijara in the name of defendant No. 2, 
and that the plaintiff had himself prevented or helped to prevent the 
making of the payments by granting a lease of one of the properties to a 
certain Kanye Khalifa. 

The Subordinate Judge, though he found against the defendants on 
points of fact, disallowed the major part of the plaintiff's claim, bolding 
on the authority of Basania Kumari Debya v. Ashutosh ChiiGkerbuUi (1), 
that the euit was in the main one for rent and was therefore to that 
extent barred by limitation, that further the plaintiff was guilty of con¬ 
tributory negligence, as he had known of the non-fuifflment of the con¬ 
tract by the defendant and had nob sued him for the instalments of rent as 
they fell due and remained unpaid. 

The Subordinate Judge bad, however, given the plaintiff a modiffed 
deorco for Bs. 1,367 on grounds not clearly set forth in the judgment. The 
plainbiU appealed and the defendant No. 1 tiled the cross appeal in the 
High Court. The learned Judges, who heard the appeal on the 7th June 
1904, wore divided in opinion, on the question whether the suit should 
be regarded aa one for rent or for damages. On other points, the learned 
Judges were agreed in finding in favour of the plaintiff. 

On a reference to the learned Chief Justice under s. 575 of the 
Civil ProobdAio Code, and upon a hearing of the appeal before him on 
the 26bh June 19u'V, it was ordered and decreed that the [685] decree of 
the lower Court bo . et aside and the case sent back to that Court to be 
tried on the merits. 

The Additional Subordinate Judge of Khulna on the 15th September 
1905 decreed the suit partially, disallowing only the plaintiff’s claim for 
the supposed surplus of Bs. 966 as rent and cesses, which were mooiieotly 
stated in the ijara lease ; this s m was reduced by Bs. 836. 

(1) U899) I. 1. B. 27 Oal. 67. 
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The defendanti No. 1 appealed to this Court. 

The Hon'hle Dr^ Rash Behary Qhose {Babu Dwarka Nath Chakravar^ 
til Bdbu Tarak Ohatidta ChakYavayti and Bahu Bhujagendta ^ustaii with 
him) lor the appellant contended that the word "oontraot” in Art. 116 of 
the Limitation Aoti mast mean a oontraot exeoated by both parties, and 
cited Apaji Bapuji Kargupi^'v. Nilkantha Annaji (1) in support of his 
contention. On the question as to the amount of damage, to which the 
plaintiff is entitled, ho contended that the loss of the property was nei¬ 
ther the direct consequence of the defendant’s default, nor was the plain¬ 
tiff free from fault. 

Babu Mahendra Nath Ray {Bahu Braja Lai Chakravarti with him) 
for the respondents. Sections 105, 106 and 107 of the Transfer of Pro¬ 
perty Act regulates a oontraot of lease. It is not suggested there was no 
registered lease. The contract was in nhe nature of a lease. It would be 
futile to say that there was no lease, or rather a oontraot registered and 
in writing. The signature of any one would bring the deed under Art. 116 
of the Limitation Act : Ambalavana Pandaram v. Vaguran (2), Katappa 
V. Vallur Zamindar (3), Zamindar of Yizianagrara v. Behara Suryanara-^ 
yana Patrulu (4)* The case cited for the appellant is not a case of a 
lease and is distinguishable. As to the measure of damages, see s. 76 of 
the Transfer of Property Act. Here it was distinctly stipulated that part 
of the income would be spent for some purposes. If the income of the 
property was wholly in the hands of the defendant, how could I pay the 
rents, &o., and how can I be made liable ? See Mayne on Damages, 6th 

Ed., p. 20H. 

[686] Babu Dwarka Nath Chakravarti in reply as to the appli¬ 
cability of Art. 116. Our case was that there was no written contract, 
as the lessor did not execute the counterpart. Ae however the lessor 
accepted the lease, it might be regarded as a contract. The only queetion 
is: is the lessee entitled to six years ? 

MaoIjEan G. J. This is an action upon a covenant contained in a 
patta dated the 27th of June 1892, By that patta one Umesh Chandra 
Ghosh, who admittedly was a benamdar for the principal defendant, de¬ 
fendant No. 1, Girish Chandra Das, (and for the purposes of this argument 
Girish Chandra Das has been treated as the covenantor and the person 
liable under the covenant), took an ijara patiai for a certain term, of 
certain land, and the agreement between the lessor and the lessee was 
that the lessee was to pay to the superior landlord the rent, which the 
plaintiffs were bound to pay to them under their oontraot with the superior 
landlords, and to make certain other payments. 

The covenant was, that out of the hastahud of Bs. 2,487 odd, the 
lessee was to have Bs. 100 every jear to the end of the term for collection 
expenses; that out of the balance he was to pay the rent due to the 
malikst the amount being Bs. 1,234, annually ; that he was also to pay 
the road cess and pnblio works cess, matters with which we are not con¬ 
cerned to-day, and out of the hastahud of Bs. 2,487-6, he was also to make 
certain other payments and to pay the ultimate surplus to the plaintiffs. 
The lessee did not execute the pattUi and no kabuliat was executed : but 
it has not been disputed that the only oontraot between the parties was 
that contained in the pattUt and the defendant No. 1 has always treated 
that as being the oontraot between the parties. The defendant No. 1 


(1) (1901) 8 Bom. It. B. 667. 

(2) (1895) 1. L. B. 19 Mad. 62. 


(8) (1901) 1. £i. B. 26 Mad. 60. 
(4) (1901) I. L. B. 25 Mad. 687. 
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(ailed to pay the rent) dae to the superior laudlordi and the plaintiff 
brought the present suit olaiming to reoover the amount due to them under 
the covenant as rent. 

It was held by this Court that they could not sue (or the amount as 
rent, that they must sue for damages for the breach of the covenant I 
have referred to: and the suit was then remanded to the SuboYdinate Judge, 
and the Suboxdinate Judge C687] has allowed the plaintiffs a sum of 
between thirteen and fourteen thousand rupees, in respect of damages for 
breach of this covenant. 

The defendant No. 1 has appealed and only two points have been 
submitted for our consideration. Both are points of law. The first is 
that, inasmuch as there was no default in making the payments within 
three years from the date of the suit, which was instituted on the 17th of 
April 1900, the suit is barred under Article 115 of the second Schedule to 
the Limitation Act. The plaintiffs, however, contend that it is Article 116 
and not Article 115, which applies to the present case, Article 116 giving 
them a period of sis years instead of three years : and, if the six years’ 
rule applies, there will be, at any rate, a substantial sum due to them 
from the defendant. That is the first point. 

The second point is that the Subordinate Judge has preceded upon an 
erroneous principle in measuring the damages. It appears that, after the 
defendant bad failed to pay the rent due to the superior landlords, they 
sued the plaintiffs, who were his tenants, and recovered the amount and 
in execution of their decree the tenures were sold and the plaintiffs con¬ 
sequently lost their property. The Subordinate Judge has held that 
defendant No. I is liable for this loss under his covenant, and has assessed 
the amount at over Rs. 10,000. Ete has also allowed a sum of three or 
four thousand rupees in respect of the rents, which the defendants ought 
to have paid to the superior landlord, and which they failed to pay. The 
defendants contend that this is a wrong principle and that the plaintiffs 
can only reoover in respect of damages on the covenant the moneys, 
which the defendant covenanted to pay to the superior landlord, with 
interest on the same. 

Those are the two questions we have to deal with. 

Upon the first quesbion, which is not free from difficulty, my view is 
that Article 116 applies. The only oonbraob between the parties was that, 
which was evidenced by the patictt the terms of which were accepted by 
the defendant and acted upon by him, although he did not sign the patta 
nor did he execute any kabuliat, and that oontraob was in writing and 
registered. Does it not then fail within the language of Article 116 as *' a 
contract [688] in writing registered”. It is said that that Article does not 
apply, because the patta was not executed by the defendant, and “contract” 
must mean a contract executed by both parties. If there bad been a 
kabuliat executed by the defendant No, 1, as ordinarily there would have 
been, no question could have arisen. But does the fact, as this is admit¬ 
tedly the only oontraob between the parties, make it less a ' contract in 
writing registered ”, because the defendant has nob himself executed it. 
If it is conceded, as it is conceded, that this was the contract 
between the parties, then, it is diflBoult to say that it is not a contract 
in writing registered.” 

The matter is not free from authority, although there appears to be 
no authority in this Court. But there are two or three decisions of the 
Madras High Court, which certainly support the view I have stated. 1 
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may refer fio bhe case of Ambalavana Pandaram v. Vagttran (1), where it 
was held that id a suit for rent aoorued due more thau three years before 
the date of the plaint, where it appeared that the oontraot between the 
landlord and tenant was oomprised in a registered dooument, whioh waa 
signed only by the latter, the suit was not barred by limitation: in other 
words, that the ease fell within Article 116. And the learned Judges there 
say this : *' lu our opinion a oontraot, whioh has, in fact, boon registered, 
is no less a * oontraot In writing registered ’ within the meaning of Artiole 
116, because it bears the signature of only one of the parlies in the ab¬ 
sence of any statutory provision requiring the signatures of both parties." 
The same view was taken, or at any rate the same principle was adopted 
in two oases reported in the twenty-fifth volume of the Madras Series, 
The first is the ease of Kotctppa v, ValluY ZamindckT (2), where it was 
held that the undertaking in the mortgage was * an agreement in writing 
registered * within the meaning of Artiole 116 of the Limitation Act 
and that consequently the claim was not barred. The fact that 
the instrument was not signed by B. did not take the case out 
of the operation of that artiole. I may also refer to the ease'of 
the ZamindcLt of Vizianagrctm v. Bthara iSttryanorovana Pairulu (3) 
C689] where the same view was taken. No doubt, a contrary view has 
been taken by the Bombay High Court in the case of Apaji Bapuji 
Kargupi v. Utlkantha Annaji (4), where it was held that the words 
*' contract in writing" contemplate an agreement in writing signed by both 
the parties affected thereby. That view seems to import words into the 
seotion, which are not to be found there. There is no Statute of Frauds 
in India, whioh in order to bind defendant No. 1 would make it necessary 
that the patta should have been exeouted by him. Here the assent of the 
defendant No. 1 to the terms of the patta has been clearly substantiated, 
and the document has been acted upon by him, and, though the point is 
not free from difficulty, I think the case falls within Article 116, and that « 


the suit is not barred by limitation. 


Then, on the other point, 1 am unable to agree with the learned 
Subordinate Judge. His damages for the loss of the plaintiffs' property, 
which was attributable to their own default, are too remote. It was 
entirely their fault that they allowed the property to be sold. The plain¬ 
tiffs were primarily liable for the rent, and directly they found that the 
defendant No. 1 bad broken his covenant and had not paid the rents, they 
ought to have paid it. If they had done so, the property would not have 
been sold and they would have sustained no loss. I do not think that the 
loss, wbiob they sustained, and which is attributable to their own default, 
is the natural consequenoe of the default of the defendant No. 1 to comply 
with his covenant. It is reasonably clear, if we look at seotion 73 of the 
Indian Contract Act, that the plaintiffs were only entitled to compensa¬ 
tion for any loss or damage, wbiob naturally arose in the usual oourse of 
things from the breach of the rontraot; and illustration (ft) to that seo¬ 
tion supports this view. 

The result then is that the decree of the Subordinate Judge must be 
discharged, and the matter must go back to him to asoertain what sums 
the defendant No. 1 defaulted to pay under his covenant: and those sums 
the plaintiffs are entitled to recover with interest, and both parties wi )' 


(8) (1901) I. Cl. B. 25 Mad. 687. 
(4) (1901) 8 Bom. Ii. B. 667. 


(1) (1895) I. I*. B. 19 Mad. 52. 

(2) (1901) I. Ii. B. 25 Mad. 60. 
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be enlibled to proportionate costs of this appeal and also to proportionate 
costs of the suit. 

[690] 'We are now told that there was a breach of the covenant to 
pay Rs. 200 a year for three years and Rs. 100 for the fourth year, as 
rent due to the malih$ Maharaja Darga Charan Iiaba and others. We 
are told nowi I did not understand it before that there has been a breach of 
that oonvenant also. If there has been a breach of that ocvenanti and if 
these sums have nob been paid by defendant No. li and the plaintiffs have 
had to pay them, then the plaintiffs are entitled to recover them against 
defendant No. 1 with Interest. 

Doss. J. I agree. 

Case remanded. 


S5 O. 691 (si2 O. V. N. 880=7 0. L. J. 514). 

[691] APPBtjIiATE CIVIL. 

Before Sir Francis W. Maclean, K, G. I, FS., Chief Justice, and 

Mr, Justice Doss, 

Pbamada Nath Bat Poobna Chandra Rat.* 

[20th March. 1908.1 

Shf’baii’^Veeree’^Iiiierpretaiion of decree—ShehaiVs position, 

Where a suit foe the teoovery of poaseaaion of immoveable ptopetty was iaetl. 
tated againet P, who defended the suit as a shebait and eigoed and verified his 
written statement as snob, alleging that the lands were debutter, and where the 
deordd waa passed agaioat h.iDi as eaohp wltli a direofeioa tbat the mesne ptonfca 
should be realised from the defendant. 

Held, that the decree must be taken to have been passed against the defen¬ 
dant as shebait and not in his personal oapaoity aud that the debutier property 
was liable to make good the claim for mesne profits and conaeqaeutly to be 
attached and sold in excoution of the decree. 

Powers and duties of a shebait explained. 

tRef: 9 O. D, J. 346=1 I. O. 62; 84 I. O. 91=61 Cal. 963; Fob 82 f. O. 812=22 A. D. J 
768.] 

AppraIi by the decree-holder. 

This appeal arises out of a suit instituted by the decree-holder. The 
defendant Raja Poorna Chandra Bay, at one time the owner of consider¬ 
able property, mortgaged lat kismat Mahomed Aminpur to Dr. Tailakaya 
Nath Mitra on the X7tb September 1876. Lat kismat Mahomed Aminpur 
contained a number of mauzas, and included also a quantity of debutter 
lands, which were excluded from the mortgage. 

The defendant having defaulted in the payment of this mortgage 
debt, an ex parte decree was obtained by the mortgagee, and lat kismat 
Mahomed Aminpur was put up bo sale on the 18th March 1882 ; and the 
predeoessor-in-tible of the plaintiff. Baja Pramada Nath Bay. became the 
purchaser. The sale was oonSrmed in May 1882. 

The present plaintiffs, alleging that bbo purchaser had obtained 
possession of all the property covered by the mortgage, [692] including 
the properties in suit, but that afterwards when the properties which had 
gone into the bands of the Court of Wa^ds were released, the defendant did 
not allow the present plaintiffs to obtain possession of some plots, brought 

• Appeal from Origioal Decree, No. 229 of 1908. against the decree of D. N. Sarkac 
Sut^rdioaie Judge of Hooghly, dated the 2nd of March 1906. 
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1908 t)bis aotioD, i.e,, suife No. 13 of 1894, on the 18th tlaioh 1894. In the 

Mab. 20. plaint the defendant was not described as a shebait. 

Appuute; The defendant in his written statement did not deny the plaintiff's 
Civin. iio oertaln portions of the properties olalmed, bat he averred that the 

—plaintiffs were not entitled to an eight-anna share of Sheoraphali hat and 
80 0.691=12 a five-anna share of Bali hutt on the ground that they were dehutter dto- 
= 7^C^L^y perties &nd therefore not covered by the mortgage, and that Pramada Nath 
" ' ' Bay, by his purchase in execution of the mortgage decree, did not aoauire 

any right to the same. The defendant in his written statement signed his 
name as **shebait Poorna Ohandra Bay.’* 

The Subordinate Judge decreed the suit in part, and ordered that the 
plaintiffs do recover possession of all lands claimed with the exception of 
the debutter property of Sarbamangala, of Bamsita at Bali hat and of 

Nistarinee at Sheoraphnli hat and further allowed them mesne profits of 

the lands decreed. 


On appeal, the High Court, on the 3rd July 1901, affirmed, with slight 
modifioations, the decree of the Subordinate Judge. On the 1st July 1903 
the deoree-holders brought an action for mesne profits for the lands 
decreed to them in suit No. 13 of 1894 and got a decree on the lObh April 
1905. In the decree, the defendant was described as " shebait ” On the 
31st May 1905, the decree-holders made the application for execution of 
this decree and prayed for an attachment of the debutter property at 
Sheorapbuli hat and in the alternative for the appointment of a receiver 
of tbe attached properties for realisation of the decretal amount out of 
the rents and profits of the debutter land at Sheoraphali. 

Tbe judgment debtor opposed this application on tbe ground that, as 
the original suit No. 13 of .1894 bad been brought against him in his 
personal capacity, debutter lands could not be attached and sold in execu¬ 
tion of the decree passed in the said suit. 

[693] The Subordinate Judge gave effect to the coabenbion of the 
defendant holding that as Baja Poorna Chandra Bay was the shebait of 
several debutter properties and as in tbe written statement there was no 
special mention of the debutter properties of Nistarinee at Sheoraphali hat 
Nistarinee alone could not be held liable for the profits, which had been 


ascertained at Bs. 35,000 odd. 

The Subordinate Judge construed the decree as one passed against 
Poorna Chandra Bay in his personal capacity, in spite of his being describ¬ 
ed in the decree as a shebait, because, as he thought this description was 
apparently not made bn any motion by tbe plaintiff deoroe-bolder, but on 

a misconception of the dQOxoQ-tnohurir, 

The Subordinate Judge further bold that the Court in execution could 
not go behind the decree and follow the propertry of Nistarinee. when 
her name was not mentioned in the plaint written statement or decree. 

Bon'ble Dr. Bash Behary Qhose {Babu Tara Kisore Chaudhuri and 

Babu Braja Lai Chakraverti him) for the appellants. The decree 

was against “ shebait Poorna Ohandra ” and not against him personally. 
The plaint clearly alleged that Poorna Ohandra held as shebait. 

Bahu Baidya Bath Datta {Babu Dioarkanath Chakravarti and Babu 
Nagettdra Nath Qhosh with*him) for the respondent. The Thakur was no 
party to the suit at any stage. It is quite clear from the plaint that the 
decree-holder meant to sue the defendant personally. We should not 
make out the nature of a suit from the written statement. The defen¬ 
dant rightly or wrongly set up the jus t&rtii of several Thakurs. Thia 
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aolion, which was iniiended in aid of the defendant personally, oannoh 1908 
bind a third party. Tha word "sHfi&ati" used in the decree was simply m ab. 3 0. 
descriptive. At any rate Nistarinaa cannot be held liable, as she is not ^pp y.T.T.A >pg 

mentioned in the decree. Crviih 

Mr. S, P. Singha on the same side. In a claim against a deceased -^ 

person, a suit is instituted against the executor and the executor is desorib- 

ed as executor to the estate of such and such a person, deceased. A decree ^ j, 

against "executor” is absurd. Such a decree does not bind all the estates, 51 *,' 

of which A is executor. [694] In this case moreover, the suit was not 

against tha shthaxt Even if the suit was against the sliehait, would it 

make the dehutter property liable? The shehait is a trustee or a manager 

of an infant hair, the Thahur Prosunno Kumari Debya v. Golah Ohand 

Bahoo (1). The trustee oan no doubt be indemnified out of the trust 

estate : Bridge v. Madden (*3). That was a case on contractual obligation. 

The case here is one of trespass by the shehait, really a case of tort. A 
person may proceed against the trust estate, if the trustee commits tort 
in the proper management of the trustee s estate. Bayhouli v. Tutncr 
(3). But this was not clearly the oise of tha plaintiff and the question 
was not gone into. To make the dehutter property liable this must be 
determined. Prosunno "Kumari Dehya v. Golab Chand Baboo (1). This 
question cannot bo gone into in execution proceedings. 

Bonble Dr. Bash Behary Qhose in reply. Prosunno Kumari Dehya's 
case (1) and Bayhould v. Turner (3). are distinguishable. Suits oan be 
brought against and defended by the shehait only on behalf of the Thahur : 
Jagadindra Naih Boy v. Eemanta Kumari Debi (4). Section 244 of the 
Civil Procedure Code is wide enough to include the question of indemnity 
and subrogation within its operation. See also Jugul Kiihore v. Joten^ 

dra Mohun Tagore (5). 

MaoIjBAN, C. J. I have read the judgment about to 1 be delivered 
by my learned colleague, and. as he has gone very fully into the matter 
and as our conclusion is the same. I propose to express my views rather 


more shortly. , , 

The question raised on the appeal is whether the dehutter property 

of the idol Nistarinee oan be attached and sold in execution of the decree 
pe'eed in the present suit. The decree was passed for mesne profits of 
upwards of Bupees thirty-five thousand. The deoree-holder contends 
that the judgment-debtor was sued as shehait of the idol, that ha defend¬ 
ed as shehait of the idol, and that the decree was passed against him as 
such shehait, and that [693] the dehutter property of the idol is conse¬ 
quently liable. In the decree the judgment-debtor is described as shehait 
Poorna Chandra Kay, and the decree was that the mesne profits should 
be realized from the judgment-debtor. The decree is dated the lObh of 

his written statement in tha suit, dated tha 9th of July 1894. the 
defendant is described as shehait and his case as showe in paragraph 4 is 
that the lands, whiob the plaintiffs were claiming, wore not bis lands, 
but the dehutter property of certain idols ; and he alleged that he and 
his predecessors were in possession as shebatts of the valid rent-free rfe- 
butter properties claimed.’’ It will thus bo seen that the defendant V 7 as 


a> (1875> Ti. R. 2 I. A. 14B : 14 
B. 4t0 ; 93 W B. 253. 

12) (1004) 1. ti. R. 31 Cal. 1084. 
(3) (1899) [1900] 1 Ch 199. 


B Ij f4) <1904) .I.Ij. B. 32 Cal. 129 ; li. B. 

31 I. A. 203. 

(6) (1894) I. Ii. B. 10 Cal. 985 ; tj. B. 
11 I. A. 66. 
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1908 nob sebbiDg up any rigbb of his oviUt btib was defending on behalf of the 
Maboh so. idols and alleging bhab bhe proparby was the debutter properby of those 
““ idols. Idols oan only be sued through bhe shebait. If the iudgment-debtor 
paid bhe amount, he would, seeing that he had defended bhe suit on behalf 
— of and for bhe benedb of bhe idol, be enbibled bo be indemnided out of bhe 


80 0.691=12 idol’s estate for bhe amount he so paid, his ease being that ib was the 

idol, who was entitled to the proparby and to bhe mesne profits. If thab 
"oii ■'*’ be BO, and ib looks as if such were the case, then bhe deoree-holder olaims 

bo stand in the shoes of the shebuit in respaob of that right to indemnity 


as against bhe property of the idol. There oan be no other representafaion 
of the idol in bhe present suit than through bhe present defendant the 
shebait and in thab view bha idol must be taken bo be before the Ooart. 
It is clear from the pleadings that bhe question was,, whether the lands 
in dispute belonged to the plaintiffs or were the debutter property of the 
idol. In these oirouoastanoes I think that the order now appealed against 
must be taken to be an order against the defendant, as shebaiti and not 
in his personal capaoity, and that the properby ot the idol is liable to 
make good the olaim for mesne profits, and oonsequently bhe appeal mast 


be allowed with oosbs. 


Doss, J. The laots, which raise bhe points in oonbroversy, are few 
and may be briefly stated. On the l8bh March 1882 bhe predeoessor- 
in-tible of the decree-holders purchased at a sale held [696] in execution 
of a mortgage deeree against bhe judgment-debtor Poorna Ohandra Ray 
an eight-anna share of lat kismat Mahomed Aminpur, save and except a 
considerable quantity of dehiitter lands, bhe area whereof was specified in 
bhe mortgage and sale certificate, but bheir exact situation was undefined. 
The decree-holders obtained possession of the major portion of bhe pro¬ 
perby, bub were prevented by bhe judgmenb-debbor from obtaining posses¬ 
sion of some lands, whieh according bo them were included In their pur¬ 
chase. They therefore brought an aebion ^gainsb the jadgmenb-debtor 
Poorna Chandra Ray bo recover possession of those lands. Poorna 
Chandra Ray put in his defence as shebait and asserted that bhe lands 
claimed were outside bhe decree-holder's purchase, bhat they were the 
dehuUer properby of idols, for whose worship they had bean dedicated by 
their ancestors, and that bhe expenses of the idols were defrayed out ol 
their income. The Court below was of opinion that the allegation of the 
judgment-debtor, Poorna Chandra Ray, bhat sixty bighas were thedehutter 
propaty of the idol Sarbamangala and that a ben-anna share of Bali hat 
was the debutter properby of bhe idol Ramsita of Bhadrakali was correct 

and accordingly dismissed the olaim of bhe deoree-holders in respect of 
those lands. Ae regards bha remaining lands, which the jud^ent-dabbor 
alleged was the debutter property of bhe idol Nistarinee, the Court below 
decreed the plaintiff’s suit with the exception of 25 bighas of Hat Sheora- 
nhull called the lower hat, which were found to be the d^ebutter of t^b 
idol and in respect thereof bha decree-holder’s claim was dismissed. On 
anneal this Court affirmed bhe decree of bhe Couth below with a slight 
modification, bo which ib is unnecessary bo adverb. Then on the Isb July 
1903, the decree holders brought an aotion against the judgment-debtor for 
mesne profits for bhe lands decreed to them in the previous aotion and on 
bhe lObh April 1905, obtained a decree for Rs. 32.467 for mesne profits, 
inclusive of interest and oosbs. In bhe decree Poorna Chandra Ray is 
described as “ shebait Poorna Chandra Ray, defendant judgment-debtor*’ 
and it directs that the decree-holders do realize the said sum from the 
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aui. 

814 


judgcaenb debbor. Iq esooubioa oC fahis deoroa bba doorad'holdecs sought bo 

ablftoh aad sell the bwaatiy*h7e bighas, wbioh iu bho previous aobion, had iJVfAROH SO. 

[697] been found bo be the debutter of bha idol Nisbarinoe. The judg- ' ■ 
menb-debber objaoliad bhah the deoree for uaasaa prohbs had been passed 
againsfa him in his personal aapaoiby and bhai oonsequonbly bhe debutttr 

lands could nob be abbaohed in execution bboreof. Tbe Court below has 38 0. 68lBBi2 
given offeob bo this contenbion. The deoree-holders have appealed and it 0* V.N. 880 
has been oonbended on their behalfi fint, that the deoree for mesne profits 
is against Poorna Chandra Hay in his oapaoity of shebctit and that there¬ 
fore it can be exeoated against debittter lands, seoondlyi that, having 
regard bo the olroumstanoes under which tnat deoree was passed, the 
debutter lands of the idol Nistarinee can be ati^aohed and sold in execution 
and thirdly, that the evidence, which the deojea-holders otl'ered to adduce 
in tbe Court below in order to prove that the mesne profits of the land 
decreed to them bad been appropriated for the purposes of the idol 
Nistarinee, ought to have been taken. 

As regards bhe first contention it is clear from bhe description of tbe 
judgment>debtor in the decree that it is made against him in his character 
of shebait. In the previous aotlon for possession bhe judgment^debbor, 
who was then the defendant, could nob ba styled as shebatt in the plaint 
as the deoree^holders could only claim to recover possession on bhe footing 
that the lands were mal i.e. non-debuiter lands. It is only when the 
judgment-debtor in his written statement raised the defence that the lands 
were debutter and set up bhe title of certain idols in respect thereof and 
signed and verified his written statement as ** shebait ”, that he assumed 
the character of shehaitt and indeed having regard bo the fact that debutter 
lands alone had been excepted from the decree-holder’s purchase, this was 
the only possible defence, which was open to him in the action. 

In all the subsequent proceedings and, above all, in the deoree for 
mesne profits, the judgment-debtor, Poorna Cbandra Hay, has been descri¬ 
bed as skebatt. It is clear therefore that the decree under exaoutioa must 
be held to have boon passed against Poorna Chandra Ray in his oapaoity 
of shsbait. It is equally clear from tho judgments of this Court and of the 
Oourt below in the previous aobion for pos’Casion that Poorna Chandra 
Ray bad been fighting in tho interest and for the benefit of the idols. 

If he had snooeeded in that aobion in rospeat of bhe entire lands claimed 

[698] as being dehutter of the idol Nistarinee as bo had been suooass- 
lul in respect of tbe debutlcr of the idols Sarbamangala and Hamsita, the 
lands recovered by the decree holders would have continued to form part 
and parcel of Nistarinee’s debutter. 

It is because he failed, that tbe dooree-holders obtained a deoree for 
mesne profits. 

The powers and duties of a shebait may now be taken as almost 
settled. Apart from his duties in oonnootion with tho worship and 
service of the idol, a shebait has the possession and management of its 
properties. In other words his possession is that of a manager and ha is 
nob only empowered, but bound to do, whatever is necessary fo^^ ^b® 
benefit or preservation of its properties. He is, among other things, 
empowered for the protection of the idol s estate bo bring suits (see 
Jagadindra Nath Roy v. Hemanta Kutnari De)i 1^1) and to defend bos- 
bile libigious attacks” : See Prosunno Kumari Debyu v. Qolab Chand (2) 


(l) (190i) I. L. B. 82 Cal. 129 ; D. B. 

3l 1. A. 203. 


(2) (1875) L. R. 2 I. A. 145; 14 B. Ja. B. 
150 : 28 W. R. 258. 
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Pooraa Chandra Bay was bherefore noli only jasbihed in defending the 
suit) for possession (wheraini as I have already saidi he was feo a oonsidera- 
ble exbenb suooassful), bub would have been guilty of dereliotion o^daby| 
if he had abstained from opposing the aotion. Prima Jacie bhereforoi 
the deoree for mesne ptodbSt which was the inevitable reeult of such 
opposition! ought to be realizable out of the estate of the idol. If the rents 
and prodts ooUeobed daring the periodi for which the decree-bolders have 
been kept out of possession, have been applied wholly for the purposes of 
the idol, then there can soaroely be any doubt that the estate of the idol 
must oompeosabe the loss sustained by the decree-holders. But supposing 
that they have been appropriated by the sJiehait Poorna Chandra Bay to 
his own private purposes and not to those of the idol, it seems to me 
e(jaally plain that the estate of the idol ought to bear the loss, though the 
ihebait would in such a case be accountable to the former for such 
misappropriation. 

The liability of a trespasser for mesne protits arises, not because the 
latter has oolleoted the rents and profits (for either through negligence or 
for some other reason he might not [699] have oolleoted any rents and 
profits), but because in oonsoquenoe of the wrongful dispossession by him, 
the owner has been deprived of the rents and profits, which he other¬ 
wise would have ooUeobed, The foundation of the trespasser s liability is 
not the gain, which he makes, bub is the loss, which the owner sus¬ 


tains. 

The liability of the estate of an idol for wrongs oommitted by its 
shebaiis in the reasonable management'of its properties is analogous to the 
liability of a corporation for wrongs committed by its agents in the course 
of their employment, and for the apparent furtherance of its purposes [see 
Mersey Docks and Sa^hoar Soard Trustees v. Qibhs (l), Taff Vale Railway 
V. Amalgamated Socitty of Railway Servants (2)]; and in both oases it is 
founded on the policy of the law and without regard to personal default, 
for both the idol and the corporation are incapable of personal wrong¬ 
doing, Neither can be invested with rights or duties, except through 
natural persons, who are their agents. 

The liability of a trust estate for damages for wrongs committed by 
the trustee in the reasonable mauagemont of the trust estate is merely 
another, though perhaps nob so obvious, au illustration of the same general 
principle: Raybould (3). The fact that in such a case it Is the trustee, 
who Is personally liable at law, and that the trust estate may only be 
reached in equity through the medium of the doctrine of subrogation, is 
the necessary consequence of the legal estate being vested 
and it in no way affects the general principle, upon which the liability 

depands.^^^ bean observed by the Court below thaS. if exaoudionagainsj 

the idol’s properties be allowed, it may, in oases wbeia the s^iefeart >s not 
possessed of independent means, lead to the extinction of its estate But 
it appears to mo that the obvious answer to this argument is, that, if the 
idol may lose the whole or a portion of its properties, in ease of its shebatt 
bhrouRb laches suffers a trespass for more than 12 years, as undoubtedly it 
may [see Qnanasambanda Pandara Sannadht y. Vein Pandaram W, 
Shama Charan Nandt v. Abhiram Qoswami (5); Ram Kanai Ghosh v. Raja 


(1) 11864) I,. B. 1 H. li. 93. 

(2) [1901] A. o. 426. 

^3) U899) [1900] 1 Oh. 199. 


(4) a899) I. L. B. 23 Mad, QU; U 
27 1. A. 69. 

(5) (1906) I. D. B. 38 OaL 611, 
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[700] Sri Sri Hari t^arayan Singh Deo Bahadur (l) ; Nilmony Singh 
V. Jagabandhu Roy (2), no grave anomaly is involved in holding that the 
idol ought to lose the whole or a portion of its properties, if the shebaiit 
in the prudent maDagement of its properties and in the fuitheranoe of the 
interest of the idol, uaintentiiOQally commits a trespass and thereby 
readers the idol’s estate liable for damages. 

As regards the second contention I have already pointed out that 
Fcorna Chandra Ray in the previous action for possession set up in respect 
of some lands the right of the idol Sarbamaugala ; in respect of others the 
right of the idol Ramsita of Bhadrakali ; and in respect of the remaining 
lands the right of the idol Nistaiinee. His 6rst two claims were success¬ 
ful and it was only in respect of the third, which was based on the right 
of the idol Nistarinee, that ha failed, with the exception, however, of 26 
bighas, which were found to be debuiter. It is quite clear therefore that 
the decree for mesne prohtas was and could only be obtained for lands, in 
respect of which he had unsuccessfully set up the right of the idol 

Nistarinee. 

1q bho visWi wbioH I hftV0 bakooi of bh6 QrsI aod seoonu oonbonbionsi 
it teoomeB unneoeasaty for me to say anything with regard to the third. 

For the foregoing reasons I am of opinion that the appeal ought to 

ht decreed with costs, 

decreed. 


1908 

Mab. 90. 
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[701] APPEIiliATE CIVHj. 

Before Mr. Justice Stephen and Mr. Justice Moohirjee. 


Balbshwar Baqauti V. Bhagirathi Dass.^ 

[7th April, 1908.] 

Proclamaiion^Ohange of jurisdiction^Sambalpore^Juriadiction of High Court to 
entertain appeal—Authority of the Governor-General tn Council to trana/er a 
territory to the Jurisdiction of the High Court, from that which was not under the 
ju<^i8dictionofa HiohCourt-^rroclaynalion under Statute 23 txwd 29 Vict. Chap 

18. 

Held that the Proolamatioo No. 2'?33, issaed by tho Govetnot-Gencral m 
Oouaoil oa tho Iflt Beptooiber 1905. which deolarod and appointed that the 
district of Satnbalpote should oea30 to form part of the Central Ptovinoee and 
should be sabjeot to and b3 included within the limits of the Bengal Division of 
the Presidency of Fort William, was not ultra virea. 

Held also, that the Governor Gonoral in Counoil bad authority under Statute 
28 and 29 Viob. Oh 15 to issue this ptoolamabioo, so as to transfer a portion of 
the territory originally oomptised within the Jurisdiction of the Court of the 
Judioial Commissioner of the Central Piovinooa, and place it within the Jutla- 

diotion of the High Court. 

rPol 41 Cal. 69; Ref 43 Cal. 790 ; 7 1. O 890 = 16 G. W. N. 81; 61 I. 0 107; 81 I. O.. 
853=38 C. D. J. 411 =28 G. W. N. 170.3 

Second AppEAI, by the defendanb Baleshwar Bagarbi. 

The plainhiff insbibubed a suit for recovery of possession of mouzah 
Reshan on the allegation that one Mussao^b Bbama was fahe sole own er 

• Appeal from Appellate Daorae. No- 1375 of 1907, against the decree of Fnrna 
Ohunder Mitra. Subordinate JuJge of Sambalpore. dated 19d7. affirming the 

decree of S K. Ghosh, Subordinate Judge of Sambalpore, dated Sept. 17, 1906. 

U) (1905) a 0. li. J. 6i6. (9) (1896) I. U B. 33 Oal. 686. 
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of bhe said mouzah and had znorbgaged ib bo him, and bhab he foreclosed 
bhe morfagage, bub bhab bha defandanb kepb him (bhe plainbiff) onb of pos¬ 
session Y^ibboub any righb whatsoever. 

The defendanb conbended bhab bhe mouzah belonged bo his father 
Samo. and on his death ib devolved upon him. 

The Court of 6isb insbanoe decreed bhe plaintiff’s suit. 

On appeal bhe learned Subordinabe Judge of Sambalpore affirmed bhe 
decision of bhe hrsb Gonrb. 

Againsb bhis decision bhe defendanb appealed bo bha High Conrb. 

[702] Ur.'Bo-s/fc Behary Ghose (Mr. G. Sirear wibh him) for bha res- 
pondenb, book a preliminary objeobion bo the hearing of bha appeal on bhe 
ground bhab bhe proolamabion issued on bhe Isb of September, 1905, by 
bhe Governor-General in Council, which declared bhab Sambalpore should 
cease bo be a part of bhe Central Provinces, and ha included wibhin bhe 
limibs of bhe Bengal Division of Fort William, was ultra vires. Under 
Sbabube 28 and 29 Viob. Ch. 15, s. 3, bha Governor-General in Council 
had authority bo transfer a disbriob, which was within bhe jurisdiobion 
of a High Court, bo that of another High Court. Sambalpore, having 
been within bhe jurisdiobion of a Judicial Commissioner, bhe Governor- 
General in Council had no authority to transfer it to Bengal, which is 
within the jurisdiction of a High Court. In support of this oonteablon 
he relied upon bhe opinion of Sir Courtenay Ilbarb expressed in his treatise 
on the Government of India at page 246, 2ad edition. 

Bahu Satis Chandra Qhose {Bahu Anilendra Nath Boy Choiodhry 
with him) for bhe appellant, oontanded bhab bhe construction of section 3 
of 28 and 29 Viet. Gh. 15, as put by bhe other side, was not a oorreot con¬ 
struction. The second clause of the section was in no sense subordinate 
bo the htsb clause, bub ib was quite indepandent of the first. If we look 
bo all the provisions of bhe seobion, ib clearly shows bhab bha Governor- 
General in OouDoll bad authority, nob only to transfer any territory from 
bhe jurisdiobion of ooe High Court bo that of anofaher, but to transfer a 
territory, which was nob within bhe jurisdiotion of a High Court, bo bhab 
of a High Goatt. The opinion expressed by Sir Courtenay Ilbert in bis 
treatise was not borne out by bhe diSerenb clauses in section 3 of 28 and 
29 Viot. Ch. 16. 

Upon bhe merits it was argued bhab a certain decree, which the Courts 
below admitted in evidence against the dafeadant, should not have been 
admitted at all, inasmuch as he was nob a party in the suit, in which the 
decree was obtained. 

Mr. G. Sircar for bhe respondent, coatandad bhab the appellant was 
concluded by bhe finding of fact arrived at by the Court below, and that 
there was no question of law in the case. 

Cur. adv. vtiU. 

[703] Stephen J. This case comes before us in second appeal from 
a judgment of the Subordinate Judge of Sambalpore, and a preliminary 
objection Is raised that wa have no jurisdiction to deal wibh it, because 
the Governor-General in Council acted ultra vires in purporting to extend 
bhe jurisdiobion of this Court over Sambalpore, which was, bill bhe date of 
bhe order hereafter mentioned, a district in the Central Provinces, 

The matter stands thus. The Statute 28 and 29 Viot. o. 15 s. 3 
pnaobs bhab *'it shall be lawful for bha Governor-General of India in 


m 



iri.i 


BAtiBSHWAB BAQARTI t). BHAQIBATHI DAS9 8fl Oal. 704 


Counoll by order from time to time to transfer any territory or place from 1M» 
the iurisdiotion of one to the jurisdiotion of any other of the High O^rts AmOil. 
established or to be established under the said Act (i. e. the Indian High 
Court’s Aot, 1861). and to anthonze and empower any High Court to oivui. 
exercise all or any portion of the jurisdiction and powers conferred or to 
be conferred on it by Her Majesty’s Letters Patent establishing the same. 
or any other Letters Patent issued by Her Majesty under the proviswns 
of the Indian High Court’s Aet. 1861. within any suoh portions of Her 
Majesty’s dominions in India, not included within the limits of the 
Presidency or place or places, for which such High Court was established, 
as the Governor General in Oounoil may from time to time determine . 

' ‘ The* Statute* 28 and 29 Viet. o. 17 s. 4 enacts. It shall be lawful 

for the Governor-General of India in Council from time to time declare 
and appoint by proolamation that part or parts of the territories 

for the time being under the dominion of Her Majesty sl^ll be or con¬ 
tinue subject to each of the Presidencies and Lieutenant-Governorships 
for the time being subsisting in suoh territories and to make such 
distribution and arrangement or new distribution and arran^ment of 
such territories into or among such Presidencies and Lieutenant-Governor¬ 
ships as to the eaid Governor-General in Oounoil may seem expedient. 

On the Isb September 1905, the Governor-General in Oounoil made 
a proolamation No. 2833 published in the India Gazette on 2nd 
September 1905, p- 636. by which he ftansferred Sambalpo^ to 
Bengal under 28 and 29 Viet. o. 17. On the same [704] day by a Noti¬ 
fication. No. 1363, published in the same Gazette p. 637. acting ^nder 
the above mentioned section of 28 and 29 Viet. o. 15. he authorized and 
empowered this Court to exercise “within that portion of His Majesty s 
dominions in India, which Is comprised within the limits of the Sambal- 
pore district,” (excepting two named Zemindaries), and is not included 
within the limits of the places, for which the said High Court was 
established, all suoh jurisdiotion and powers as the said High Court may 
from time to time exercise within the limits of the places, for which the 

said High Court was established.” , ..-c ... u ». u i. 

No objeotiou is taken to this proclamation and notification, bub what 

is said U bhab bho potbion of s. 3 of 28 and 29 Viob. o. 15 bhab I hava 
quoted is to be taken as one enaottnenb. that the first part gives the 
Governor-Gerneral in Council power to transfer a place from the jurisdic¬ 
tion of one High Court that of another, and that the rest of the enact¬ 
ment does nothing more than provide means, by which jurisdiction i^aay 
be conferred on the transferee Court, when suoh a fransfer is made. Apart 
from the conclusions to be drawn from the contents of a repealed caaot- 
ment that I will refer to afterwards, and apart from authority, that is, 
looking merely at the language of the seoHion itself, I am quite unable to 
see how this obd be so. This first part of the Bection roIabiDg ^ the 
transfer of a place from the jufis3iction of on High Court to that of 
another is complete in itself ; and. if the Governor-General in Council can 
transfer a place bo the jurisdiction of a High Court, no more power can 
be needed to give that Court jurisdiotion. This may be seen by a refer¬ 
ence to the Bengal North-Wesbero Provinces and Assam Civil Court’s 
Act, 1887 (Bengal Act 17 of 1887), section 3. where power is given to the 
Local Government ” bo fix and alter the local limits of bho jurisdiction 
of any Civil Court,” and no other provision exists enabling the Local 
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Government to give jarisdiotion to the transferee Ooart. Also I oannob 
see that there is anything in the seoond part of the seotion referring to the 
hrst part. It oonfers powers on any High Court, not speoifioally one of 
the High Courts, to whioh the hrst part of the seotion refers, in any given 
ease, and it gives the Courts referred to jurisdiotion over any portions 
CTOdl of her Majesty’s dominions in India with limitations, whioh also 
ooatain no spaoitio referenoe to what goes bafore. I am strengthened in 
this view by the faot that the section oonoludes with a provision for ex¬ 
tending the jurisdiotion of a High Court over Christian Subjeots of Her 
Majesty in Native States, whioh is plainly a wholly separate provision 
from what preoedes it. My opinion on the meaning of the section as it 
stands, therefore, decidedly is that it deals with three distinot matters; 
(o) a transfer of a plaoe from the jurisdiotion of one High Court to that 
of another ; (6) the extension of the inrisdiotian of a High Court to 
a plaoe not originally within the jurisdiction of a High Court ; (c) the 
extension of the jurisdiotion of a High Court to Christian Subjeots of 
Her Majesty in Native States. And if the seotion is so read the only 
way in whioh Cf>) he oonsidered oomplementary to (ct) is that it pro¬ 
vides for oases not inoluded in (a), and it is impossible that it should 
merely provide maohinery for carrying on the provisions of (a). 

It was sought to found an argument to the contrary effect on the 
provisions of the Indian High Court’s Aot, 1861 (24 and 25 Viot, O, 104), 
seotion 18. repealed by the Aot of 1865. This seotion gave the Crown 
power to ** transfer a place from the jurisdiotion of one to that of another 
High Court ” and generally to alter and determine territorial limits of 
the jurisdiotion of the said several High Courts. The chief purpose of 
the Aot of 1865 was to transfer the powers of the Crown bo the Governor- 
General in Counoil: and it is argued that the repealed seotion gave the 
Crown no power to extend the jurisdiotion of a High Court to a plaoe 
not already within the jurisdiotion of suoh a Court, and that section 3 of 
the repealing Aot is substantially a re-anaohmenb of the repealed section, 
substituting the new for the old authority, but giving no wider powers to 
the Governor-General in Counoil, than ware bafore given to the Grown. 

I cannot assent to the effect so attributed to the repealed seotion 13 
of the Aot of 1861. The Grown oould alter the territorial limits of the 
jurisdiotion of this Court, and from the berms of the section this must be 
taken to have been something different from a transfer of a plaoe from the 
jurisdiotion of one to that of another High Court. It seems to me, there¬ 
fore, [706] probable that the Grown oould extend the jurisdiotion of a High 
Court bo a place not within suoh a jurisdiotion. And if this is so, 1 see 
no reason for supposing that the legislature in passing the later Aot intend¬ 
ed to withhold from the Governor-General in Counoil any powers in 
respeot of the present matter, that were exeroised by the Grown. Bub It 
is not necessary bo decide this point, as the terms of seotion 3 of the Aot 
of 1865 are far fuller than those of section 18 of the Aot of 1861, and if 
the earlier seotion did not give the power in question to the Crown, it 
still seems to me certain that the later section is in terms not a mere 
ro-enaobment of the repealed seotion, bub did give suoh a power to the 
Governor-General in Counoil. This is consistent with the repealed 
preamble of the Aot of 1865, whioh recites the expedienoy of making 
" further provision than is in the said Aot (i.e. the Aot of 1H61) contained 
for empowering the alteration, from time to time, of the local limits of 
tho said High Courts and for the exeroise, in plaoes beyond the limits 
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of the Presidenolas or places within and for which sn^ High Oourbs are 
established, of a iurlsdictioti and powers conferred by Her Most 
Maiesty’s Letters Patent on the said High Courts. The effect of the 
repealed section thus seams to mo to favour thoivlew of the latter section 

TheM^half remains to be considered what is perhaps the strongest 
noint made hy the respondent. This is a note by Sir Courtenay II bert 
In his Government of India. 3nd edition, p. 247. where, af ter ref err ing b63. 

to the present section, he says " It would seem that section 3 of t^ Act 
of 1865 .only empowered fche Governor* Clene- 

ral to make an order hransferrin^ any territory from the iurisdiotlon of 
one Court to the jurisdiotion of another, and that the second branch 
of the section was only to enable the Governor-General to authorize 
the Court, to which such transfer was made, to exercise jurisdiction. 

He then suggests that the Governor-General in Council oot extend 

the local and personal jurisdiotion of the High Court at Allahabad over 
the province of Oudh, a supposition, which seems to be on all fours 
with this case. For the reasons I have given I cannot agree with this sug¬ 
gestion, high though its authority is. I dissent from it with the less hesi¬ 
tation. because I find that I am [707] supported by ‘b® f 

Henry Maine, who in a minute written on the 29th May, 1866, 
(Minutes by Sir Henry Maine. 1862 to 1869, No. 45). seems to express 
exactly a contrary opinion to that of Sir Courtenay Ilbert. The construc¬ 
tion of section 3 is apparently not immediately relevant to the point 
discussed in the minute ; but in describing the effect of that section, 
the writer divides it into three paragraphs, marked by U), (o) and (cj 
respectively, an arrangement ! have copied above. He then proceeds 
"Under clause (a) the plainest case is an actual ^nsfer of tori- 
tory, as for example, the transfer of Bohar to the jurisdiction of the High 

Court of tbe North-West. Under clause (6) the 
Central Provinces might be wholly brought within the 

whfoh resembles that put by Sir Courtenay Ilbert only in being 
fours with the present. This difference between two of the high^ 
possible non-judicial authorities at least leaves me free to follow my own 

opinion as stated above. 

Tn oonolusion I have only to add that it seems, that the Governor- 
Ganeral ha'? aU leasli iwioa aoted on the assumption that he 
that is now called in question, as will be seen 

1203 dated the 33rd September. 1874, and published m the India Qazatte 
of 26th September 1874^, giving the High Court of AUebabad ,urisd.ot.o 
over a part of the East Indian Railway and its appurtenances, that Im partly 
In the Central India and party in the Central 

tion No. 305. dated the 18th February 1901. and b^bl’shed m the India 
Gazette of the 23rd February 1901. giving this Court', urisdiction m parts 

^'l.^tbwefore.^hoTd that the notifioation of f 
this Court jurisdiction over Sambalpur was not ultra mres. 
can therefore exorcise the same iurisdiotion over Sambalpur 
exercise over the rest of Bengal, and that we therefore have juri 

to hear this appeal. , , __ 

On the merits of the case, the plaintiff sues for recovery of possession 

of a certain tnou^^aTz. on the strength of a iforeolosed mortgage gran e y 
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1908 one Mussamab Bhamo. It is found that the plaintiff obtained a foreclosure 

APBin 7. decree in respect of the [708] mortgage in a suit, in which the defendant 

Appbllatb **> suggested in the first place, that it had not been 

Oiviz^. proved that Bahmo was the sole owner of the mouztih. The lower tfppel- 

- late Court held that she was such owner, because Bhamo had sued Satya- 

C w'*?r^a 7 defendant’s deceased brother, and it was found that Bhamo was 

=7 0. i. J owner of the entire village. To that suit the defendant was not made 
563.' ' a party, being a minor, but it was said that Satyabadi was then joint with 
him, and the lower appellate Court aooordingly held that the defendant 
was bound by the decree. This finding may in terms be open to objection 
in the circumstances of the case, but the suit at least shows au assarfaioa 
of title by Bhamo, and the Judge bolds that a Khewau of a settlement and 
copies of certain Ghowsalas clearly prove that Bhamo was the sole owner 
of the village. Under these oiroumstanoes the findings of fact in the 
Court below are too strong for the defendant to succeed on this point. 

It is further argued that the foreclosure decree is not binding on the 
defendant, bub he was a party to the suit and the validity of the mort¬ 
gage was dekermined in his presence, though no decree was made against 
him on the ground that he had no interest in the property. Under the 
present oiroamstanoes, it is impossible to bold that be is not bound by the 
decree. 

The result is, that the appeal is dismissed with costs. 

Mookebjeb J. This is an appeal from a decision of the District 
Judge of Sambalpur in an action for recovery of possession of land com¬ 
menced by the plaintiffs respondents in the Court of the Subordinate Judge 
of Sambalpur. A decree has bean made in favour of the plaintiffs by both 
the Courts below, tbe validity of which is questioned on behalf of the 
defendant, substantially, on the ground that the District Judge has 
misunderstood tbe legal effect of the decrees in two previous litigations. A 
preliminary objection is taken to the hearing of the appeal, on behalf of tbe 
respondents. It is argued that tbe district of Sambalpur is outside tbe 
territorial limits of the jurisdiction of this Court, inasmuch as Proclamation 
No. 2833 issued by the Governor-General in Council on the Ist September, 
1905, [709] which declared and appointed that the district of Sambalpur 
shall cease to form part of the Central Provinces and shall be subject to and 
included within the limits of the Bengal Division of the Presidency of Fort 
William is ultra vires (Gazette of India, Snd September 1905, part I, 
page 636). Tbe question raised is one of some novelty and of oonsidera* 
ble impoitanoe, and requires careful consideration, as it goes to the root 
of our jurisdiction ; and it must be decided before we can take oognizanoe 
of the appeal. . 

It is argued by the learned vakil for the respondents, that tbe Gover¬ 
nor-General in Council bad no authority under Statute 28 and 29 Vic. 
Ch. 15 to issue this proclamation, so as to transfer a portion of the ter¬ 
ritory original by comprised within the jurisdiction of the Court of the 
Judicial Commissioner of tbe Central Provinces and place it within the 
jurisdiction of tbe High Court, and in support of this proposition, reliance 
is placed upon a passage from a treatise on t^e Government of India by 
Sir Courtenay Ilbert (First Edition 250, Second Edition 246). The 
validity of this contention must be tested primarily by reference to the 
language of the Statute to which I have just referred. 

The preamble to Statute 28 and 29 Viet. Ch. 15 explains, among 
other things, that the object of the Statute was to make further provision 
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fiban is contained in bha Indian High Oourbs Aob of 1861 (Sbabutes 24 
and 25 Viob. Oh. 104) for empowering bhe alberabioti from bime bo time Apbib 7, 

of bhe local limibs of bhc High Oourbs and for bhe ezerolsa, m places • 

beyond bhe limits of bha Presidencies or places wibhtn and for which such 
High Oourbs are esbablished, of jurisdictional powers conferred by Her 
Majesby’s Hebbers Pabenb on bhe High Oourbs. Secbion 2 of bhe Sbatube 89 0.701=12 
nexb repeals seobions 10 and 18 of the High Oourbs Aob, in bha former of C. W. N. 657 

which ib is provided bbab bhe High Oourbs were bo exercise the same 

jurisdiobion as the Supreme Oourbs. and bhe latter provided bhab bha 
berrltorial limibs of bhe iurisdiobton of a High Gouib might be altered 
by an Order in Oouncil, Section 3 of bhe Sbabube faben authorizes 
bhe Governor-General in Oouncil bo alter the local limits of the 
jurisdiobion of bhe High Oourbs. It provides bhab ib shall be 
lawful for bha Governor-General in Council, firstt bo transfer any 
territory or place from bhe jurisdiobion of one bo the jurisdiobion [710] 
of any other of the High Courts established or to be esbablished 


under the High Courts Act; secondlyt to authorize and empower any High 
Court bo exercise all or any portion of bhe jurisdiction and powers confer¬ 
red or bo be conferred on ib by Her Majesty’s Ijefctars Patent, within any 
snob portions of Her Majesty's dominions nob included within the limits 


of bhe Presidency, place or places, for which such High Court was establi- 
shed, as bhe Governor-General in Council may from bime bo bime determine, 
and, thirdlyt bo eKeroise any such jurisdiobion in respect of Christian subjeobs 
of Her Majesty—resident within bhe dominiona of such of bhe Princes and 
States of India in alliance with Her Majesty, as the Governor-General in 
Council may from bime ho bime determine. The plain reading of bhe third 
section of the Sbabube seems bo me to be, that ib oonstsfas of three indepen¬ 
dent clauses. Wo are invited, however, by bha learned vakil for the 
respondents bo treat bhe 6rsb of bhese clauses alone as embracing the 
essence of bhe section and the reminder as merely consequential. In my 
opinion there is no foundation whatever for this argument. The first 
clause clearly oontemplabes bhe transfer of any territory comprised within 
bhe jurisdiobion of one High Court bo bhe jurisdiobion of any other High 
Court. As soon as such a transfer has been effected by an appropriate order 
made in berms of bhe secbion, bhe transfer would be operative in the s^nse 
bhab the High Court, within the jurisdiction of which the new territory 
has been bronghb, would have power and authority to exercise jurisdiction 
thereover. It would be entirely superfluous bo add a second clause 
for this purpose, la fact, upon a close examination of the second 


clause, ib is obvious bbab it is in no sense subordinate or subservi¬ 
ent bo the first clause, and bhab its scope is entirely different. The 
second clause enables bha Governor-General in Council by an appro¬ 
priate order to bring within bhe jurisdiction of any High Court, 
entirely or partially, a faerribory not orginally comprised taherein, 
because such territory is not included within the limits of bhe Presi¬ 
dency, place or placae, for which the High Court has already 
been established. Clearly, by no stretch of language, can this be 
regarded as a provision consequential bo bhab contained in bhe first 
clause. This view is considerably strengthened, if we examine for a 
[711J moment the scope of bhe third clause, which empowers the 
Governor-General in Connoil to authorise a High Oourh to exercise its 
jurisdiction in respect of Cbristian subjects of Her Majesty resident within 
bha dominionB of allied Princes and States. Surely this clause can in no 
evoob be treated as oonsequenbial to the first clause. It may well be 
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asked bhent wbab is bhe foundabion lor bhe snggesbion bhab bbe second 
olause is not independent of bbe 6rsb, bub merely subordinate to it ? Upon 
an examination then of all the provisions of the third section of the 
Stabubei there does nob appear bo be any room for reasonable doubt that 
the Governor-General in Council has authority not only bo transfer any 


SfiO. 701=12 territory from the jurisdiction of one High Court to that of another, but 

place within the jurisdiction of any High Court, entirely or par- 
tially, territory not originally included therein, even though in the latter 
event, such place was not part of the Presidenoyi place or places, for 
which the High Court bad already been established. I am fortified in this 
view of the object and scope of section 3, by an examination of the 
repealed provisions of the Indian High Courts Act of 1861. I may point 
out that this mode of interpretation is perfectly legitimate and is support¬ 
ed by high authority {Heydon's Case (1)). It is well settled that, although 
a repealed Statute has to be considered, as if it had never existed, this 
does nob prevent bhe Court from looking ab a repealed Aofa pari materia on 
a question of oonsbrucbion, Exparte James Lund Copeland (2); nor can it 
be disputed that, when the provisions of a Statute, as to the scope of 
which there is room for reasonable doubt, have bo be construed, refer¬ 


ence may legitimately be made to the previous history of the law on 
bhe subject as was dona by the Judicial Committee in Maharajah 
Ishuree Persad l^arain Sing v. Lai Chutterput Sing (3) and James 
Broion v. Alexander MoLaohlan (4). I am nob unmindful bhab it is 
only when bhe statute or its phraseology is ambiguous and such as to 
admit of two meanings that a hisborioal investigation of this kind is 
permissible ; The Queen v. Most (6), United States v. Chase (6). [712j 

and that in any case, as observed by liord Watson in Charles Brad- 
laugh V. Henry Lewis Clarke (7), it is an extremely hazardous proceeding 
bo refer to provisions, which have been absolutely repealed, in order to 
ascertain what the Legislature intended to enact in their room and stead. 
With these observations in view, if we turn for a moment bo the provisions 
of sections 10 and 18 of bhe Indian High Courts Act of 1861, what is the 
position ? Section 10 defined the jurisdiction of the High Courts to be 
ideutioal with that of the Supreme Courts : section 18 then provided that it 
shall be lawful for Her Majesty from time to time, by order in Council to 
transfer any territory or place from the jurisdiction of one to bhe jurisdic¬ 
tion of any other of the High Courts established under the Act, and gener¬ 
ally bo alter and determine the territorial limits of the jurisdiction of bhe 
said several Courts, as to Her Majesty with the advice of Her Privy Coun¬ 
cil may seem meet. The reasonable oonstruotion of this provision of the 
law seems to me to be that the territorial limits of bhe jurisdiction of any 
High Court might be altered by an Order in Council. What, then, was 
bhe object which the Legislature had in view, when section 18 was re¬ 
placed by sections 3 and 4 of Statute 28 and 29 Viot. Oh. 15 ? There Is 
nothing to indicate that the intention of the Legislature was to restrict 
bhe exercise of the powers of alteration of territorial limits of the jurisdic¬ 
tion of High Courts only to oases of transfer or territory from one High 
Court to another. The intention, on the other hand, seems to have been 
of an entirely different character, namely^ to make an alteration of juris- 


(1) (1684)3 Coke 7a. 

(2) (1652J 2 De G. M. and G. 914. 

(3) (1842) B Moo. I. A. 100, 130. 

(4) (1872) L. B. 4 F. 0. 648, 660. 


(5) (1681) 7 Q. B. D. 244. 

(6j (1889) 1B3 U. 8. 261. 

(7) <1883) L. B. 6 App. Caa. 364, 8S0. 
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diction possible vfithoub the previous sanction of the Crown. Under sec. 
bion 18 of the Statute of 1861, the authority was vested in the Crown alone. 

Under the Statute of 1865, the authority is vested in the Governor Gene¬ 
ral in Oounoili subject to the authority of the Crown, bo disallow any 
order made by the Governor-General in this behalf.* If we accede to the con¬ 
tention of the respondents, the result would be that, neither the Governor- 35 a TOlvsia 
General nor the Crown would have any authority to alter the jurisdiction 0- W. N. 65 
of any Hiph Court by inclusion of territory not oomprieed within the juris¬ 
diction of a High Court; such intention Is undoubtedly not manifested by 
[713] the language of section 3 of the Statute of 1865, and, in the absence 
of clear indication to the contrary, I would hesitate to support the infe¬ 
rence, that the object and effect of the Statute of 1865 was to deprive the 
Crown of the authority, which it possessed under the Statute of 1861. I 
have not been able by an examination of the history of the working of 
the Statute of 1861 or of the history of the legislation of 1865, bo lay any 
solid basis for bhe theory that mischief had resulted, because the Crown 
possessed practically unlimited powers of alteration of territorial limits of 
jurisdiobion of High Courts and that it became consequently necessary bo 
restiiot those powers. I have tried to place myself in the place of the 
Legislature at the time of the enactment of the Statute of 1865, and 1 
have nob been able bo ascertain any historical facts, which would justify 
me in the conclusion that the object of the legislation of 1865 was to 
restrict the authority of the Crown ; People v, Supern)isor$ (1), UniUd 
States V. Onion (2). It follows consequently that an examination of the 
language of the repealed sections of the Statute of 1861 confirms the in¬ 
terpretation, at which we arrive, on an examination of the plain language 
of section 3 of the Statute of 1865. Some stress must also be laid upon 
the ciroumstanoe that the construction, which 1 place upon the section, 
has hitherto been accepted as the true interpretation of the section, which 
has been on at least two occasions similarly interpreted and applied by the 


Governor-General in Council. It is a well-settled principle of interpreta¬ 
tion that Courts in construing a Statute will give much weight to bhe 
interpretation pub upon it, at the time of its enactment and since, by those 
whose duty it has been to construe, execute and apply it. I do nob 
suggesb for a momenb that such interprebabion has by any means a 
controlling effect upon the Courts ; Stuatt v. LaiTd (3), Onited States v. 
Dickson ; such interpretation may, if occasion arises, have bo be 
disregarded for cogent and persuasive reasons, and, in a clear case of 
error, a Court would without hesitation refuse to follow such constiuo* 
bion ; Dame Emilie Malvina Evanturel v. D'Bonourahle Prancois [714] 
Evanturel (&), U. S, y. Tanner (6)i Gresly v. Thompson (7). In the 
present case, however, the language of section 3 of the Statute, whether 
interpreted by itself or in the light of the provisions of the repealed sec¬ 
tions of the Statute of 1861, or in view of the oonsbtuobion, which has 
been placed upon it for a long series of years, does not lend any support 
to the contention of the respondents. 


Much reliance was placed on behalf of the respondents upon the 
opinion of Sir Courtenay Ilbert, who observes in section 104 of his treatise 
on bhe Qovernmenb of India, tbab section 3 of the Statute of 1865 only 


(1) (1871) 48 N. Y. 130. 

(2) \,lQlb) 91 V. S 72. 
(8) (1806) 1 Ccaooh 299. 
(i) (1841) 15 FeUe 161. 


(6) (1869) L. B. 2 P. O. 462. 

(6) (1893) 147 U. S. 661. 

(7) 11860) 10 Howard 225. 
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1908 empowers the Governor General in CoUGoil to make an order transferring 

APBir.7. any territoiy from the jurisdiobion of one Court to the iurisdiotion of 

AFPBEjjATB efifeot of the second branch of the section is only to 

OiviD. enable the Governor-General to authorize the Court, to which such 

_* transfer hasibeen made, to exercise its jurisdiction. With all deference to 

the opinion of so learned an author, I am unable in the present instance 
=?C*L^i founded, and I observe that Sir Courtenay Ilbert puts 

668.’ ’ ^oi^ward his view with some apparent hesitation. On the other hand, it 
must not be overlooked that the authority of Sir Henry Maine is directly 
opposed to the view indicated by Sir Courtenay Ilbert. Sir Henry Maine 
points out that the Statute of 1865 muat be interpreted by reference to 
the two sections of the Statute of L861, which it repeals, and observes that 
it was plainly intended to enable the GoverDOr>General in Council, subject 
to the veto of the Secretary of State, to do certain things by notification, 
which under the repealed sections could only be done by the Grown. 
After reference fco sections 10 and 18 of the Statute of 1861, he next 
proceeds to analyse section 3 of the Statute of 1865 as follows:—"Section 
3 empowers the Governor-General in Council, (a) to transfer any 
territory or place from the jurisdiction of one to the jurisdiction of another 
High Court; (5) to authorize any High Court to exercise all or any portion 
of its iurisdiotion and powers within any such portion of Her Majesty's 
dominions in India not included within the Presidency or place, for wbioi 
such High [715] Court was established, as the Governor-General in Council 
shall from time to time determine; (c) to authorise any High Court to exer¬ 
cise any such (that is all or any part of its) jurisdiction, in respect of Christ¬ 
ian subjects of Her Majes&y resident in such Native States, as the Gover¬ 
nor-General in Council shall determine. 

Under clause (a) the plainest case is an actual transfer of territory, 
as for example the transfer of Bebar to the jutisdiotion of the High Court 
of the North-West. 

Under clause (6) the western part of the Central Provinces might be 
wholly brought within the jurisdiction of the High Court of Bombay, or, 
again, the High Court of Bombay might be empowered to exercise part of 
its jurisdiction over all or part of the Central Provinces ; for example, its 
iurisdiotion over European British subjects criminally charged or such 
matrimonial or testamentary jurisdiction as it now exercises over Boro- 
pean British subjects in the Bombay Presidency beyond the limits of its 
ordinary original jurisdiction. 

Clause (c) is very large ; taken literally, it would allow ua to give the 
High Court Appellate Civil Jurisdiction over Christians in Native States ; 
but the use of the phrase Christian subjects *' indicates what, no doubt, 
was the real intention, namely, that the portion of jurisdiction meant to 
be exercised was that usually exercised extra territorially, i, e., matrimo¬ 
nial, testamentary and criminal jurisdiction.** (Minutes by Sir Henry 
Maine, No. 46, pages 82 to 86 of the Hdition of 1889, and No. 45, pages 
83 to 85 of the Edition of 1892). 

It is interesting to observe that one of the hypothetical oases mention¬ 
ed by Sir Henry Maine is substantially identical with the case now 
before us, and in view of this exposition of the section from such an 
eminent jurist as Sir Henry Maine, I feel no doubt that the contention 
advanced by the respondents is cot based on any solid foundation and 
must be overruled. * 

The appeal} therefore, must be considered on the merits. 
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As regards the merits of the case, fcbe decision of the District Judge 
is attacked on two grounds, namely, first, that the decree in a previous 
litigation, to which the present appellant was not a party, ought not to 
have been treated as binding upon him. and, [716] secondly, that a decree 
in another litigation, to which the appellant was a party, but in which no 
relief was awarded as against him, ought not to have been treated as bind¬ 
ing upon him. To best the accuracy of these contentions, it is necessary 
to explain that the property in dispute is a village which the plaintiffs 
allege belonged to a lady named Bhamo, from whom they claim to have 
derived title under a foreclosure decree. The defendant, on the other hand 
claims title to the property on the basis that it was owned by Samo, the 
second husband of Bhamo. The quoEtion, therefore, to whom the property 
belonged, ultimately reduces itself to one of fact. The District Judge 
however, it is said, has based his conclusion upon the question of title 
partially on a decree in a previous suit between the brother of the appel¬ 
lant and Bhamo, in which Bbamo suooassfully asserted her title That 
decree is obviously not binding upon the defendanb, who wag nob a party 
to that litigation, nor can it be suggested with any show of reason that his 
brother was a party to that suit in a representative capacity. If the deci¬ 
sion of the District Judge had been based on this decree, it would conse¬ 
quently have been necessary to remand the case. The judgment showa 
however that his conclusion was based upon evidence, independent of this 
decree, viz., evidence of possession and settlement papers. Under these 
mroumsbanoes it is unnecessary to remand the case. Womes Chunder 
Chatterjee v. Chundee Churn Roy Chowdhry (X). The present case in fact 
IS ID one sense much stronger, because there can be no doubt that al¬ 
though the decree is not binding upon the defendant, it is admis^ibla in 
evidence as against him. as an instance of a litigation, in which the right 
now in controversy was successfully asserted by the predecessor of the 
plamMffs against a member of the family, to which the defendant belong- 
ed : Rimranjan Chuckerbutty v. Ramnarain Singh (2), B%tto Kuntoar v. 
Kesho Pershad 13), Dinomoni Chotvdhrani v. Brojomohini ChowdhraniU). 
1 must hold, therefore, that the finding of bho District Judge upon 
the question of title to the village cannot bo successfully challenged. 


[717] The second ground upon which the judgment of the Court 
below is attacked, is, that the decree in the f oreclosure suit obtaii ed by 
the plaintiffs against Bhamo is not binding upon the defendant. It is to 
be observed, however that the defendant was a party to that litigation ; the 
genuineness of the mortgage was established in his presence, bub no relief 
was awarded as against him. because it was alleged that he had no inter- 
est in of redemption. Under these oiroum tanoes, it is difficult 

Jh If bo had contended in 

wu.-l interested in the equity of redemption, a 

liability would have been imposed upon him under the decree. Ho esoan- 
ed liabihty on the ground that he had no interest in the equity of redemp¬ 
tion. He now seeks to make out that it was be. who was interested in 
tho property, and not the mortgagor Bhamo. In this state of facts, it is 
impossible ior him to avoid the etieoS of the decree, which wag passed in 
bis presenoe against the mortgagor : Nilakant Banerji v. Suresh Chandra 
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MulUck (l) Bhaja Ghoxt^htity v. Ghunnilal Mttrwdri (9). In any evenli, if 
the finding upon bhe quasbion of fjha tiible of Bhamo bo tiha village oannob 
be suQoes'sfuUy ohallangad on bhlg appeal, lihe foreologare deorea obtained in 
the presonoe of the defandanh in the mortgags suit is a suffial^nt founda¬ 
tion for the title of the plaintiffs to entitle them to a deoree for ejaatoaent 
as against the appellant. Neither of the grounds, therefore, upon which 
the iudgment is sought to be assailed can ba suoeessfully maintained. 

The appeal, oonsequantly fails and must ba dismissed with costs. 

ilppeal dismissed. 


35 0. 718. 

[718] ORIMENAIj BBVrSION. 

Befors Ur. Justice Woodroffe and Ur. Justice Goxe. 

Manaruddi Emperor.* 

[22nd April, 1908.] 

Rioting _ Several altemaiive common ohjects charged—Judgminb of Appellate Court— 

Omission to find whether the charge was auelainble and which common object hae 

66«» proved’ 

Where a charge, aa drawn up by the Magistrate, alleges several alternative 
common obieota of the unlawful aseembly, it is inoombent on the Appellate 
Court to determine, whether it is sustainable, and if so, which of the common 
objects stated has been made out. 

The petitioners, four in number, were placed upon their trial before 
the Sub-divisional Magistrate of Brahmanboria, and were convicted and 
sentenced, on the 20bh December 1907, three under section 147 of the 
Benal Code, and the fourth, Saijamma, under sections 147 and 325 of the 

same^^^ drawn up against all the petitioners stated that they had 

" committed the offence of rioting by attacking Kallu (the complainant) 

and others and causing hurt bo Kallu and others, the common object being 

to dispossess Kalu from a field by criminal force, or to compel Kallu by 

criminal force not to transplant paddy in that field, which ha was legally 

entitled to do, or to obtain possession of that field by means of criminal 

force ho Kallu’s party. ^ 

There wae an additional charge against the petitioner Saqamma under 

section 325 of the Penal Code. a , a 

The Magistrate found that the occupancy right in the disputed land 

was with one Badan Shah, who agreed to sell it to Saijamma for Es. 85 
in December 1906, that the latter ploughed the land, grew paddy on it 
and reaped the crop in August 1937, buit could not pay the stipulated 
price, and that Badan in consequence [719] sold the lanl to the com¬ 
plainant. Kallu. on the 19th October 1907. .u iolu 

He did not expressly determine, who was m possession from the 19bh 

botho23nd October, the date of the occurrence, but he was of opinion 
that on the latter date the oomplainanh and his party had gone to the 
field before the petitioners, and had finished transplanting in half the field, 
when the accused came up and a mutual fight ensued. Ha held that the 
accused had under the oiroumshan oes no right of private defence, but he 

^Mminal Bevidon No. 226 of 1903 against the ordet ol A. H. Gamming, Seaaiona 
Judge of Tipperah, dated the 10th January, 1908. 

(1] (1885) I. L. R. 12 Oal. lH, 123. (2) (1106) 6 G. Ii. J 95, 165. 
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did noil speoldoally 6ad in his judgmenti what the partieular common objeot 
ot the uulawiul assembly was. 

The petitioners appealed to the Sessions Judge of Tipperah, who 
dismissed the appeal. 

His judgment was as follows ; — 

It appears that the oomplaiaaat bad bought a oertain field, and on the day of 
oeonrrenoe went to transplant it, Baljsininiai wboolaims to have a bufQO^ settlement 
of the field, went and prevented this, and a fight ensued. It is found by the lower 
Oontt, and in this I agree, that the oomplainant’s patty were first in the field. Saiji- 
amma argues that the land was his by burga settlement, and hence that he had the 
right of private defence of bid proparty, t^ow 1 think it is quite clear from the number 
of psrsoos engaged in the fight and the weapons, lctthi$ and spears used, that the com¬ 
plainant, when he went there, expeotsd to be opposed, and that the accused party 
were equally determined to resist bv force any attempt on the part of the complain¬ 
ant to transplant paddy, or take possession of the land in any way. The lower Oonrt 
finds it admitted that the complainant was there first and the aooaaed patty came and 
tried forcibly to oust them. Whatever may be the respeoblve right or title of the 
two parties to the land, it is quite clear that neither party had the right of private 
defence against the other. 

Mr. Oaspersz (with him Bahu Tarak Chandra Ghuckrahutty) for fche 
petitioners. The charges are nob sustainable on the moribs. Further, the 
Appellate Court has not expressly found any parbioular oommon objeob. 
Three alternative oommon objeots were alleged in the charge, and ita was 
the duty of that Court bo have come to a finding as to whiob of these 
objeots was established: see Sa6ir v. Queen-Empress (1), Portsh Nath 
Sircar v. Emperor (2). 

Deputy Legal Remembrancer (Mr. Orr) for the Crown. The Appel¬ 
late Court may nob in so many words have found a specific common 
objeot in the judgment. Bub it had before it the charge [720] and the 
evidence, and the judgment is based thereon. It must, therefore, betaken 
that the Court, when it upheld the oonviotion, meant to bold that the 
charge as drawn up by the Magistrate was established, and that the one 
or the other of the common objects set out had been proved. It is not 
even necessary that the charge should itself contain a statement of the 
common objeob: See Budhu v. Mtissamut Lackminia (3). 

Woodboffb and Coxe JJ. The points raised are reasonably clear. 
They are these—that three alternative oommon objeots were alleged in 
the charge. It is contended that the charges are unsustainable. It is 
further contended that no oommon objeot, as stated in the charge, has 
been found in the judgment. 

It is necessary that the Appellate Court should determine whether 
the charges are sustainable and, if so, which of them has been made out. 
The Rule must, therefore, be made absolute. The appeal must be re-heard. 

^Rule absolute. 
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[721] APPEIiliATE CIVlIi. 

Before Mr. Justice Mitra* 

Akshay Ghandba Battaohabya v. Habi Das Qoswami.* 

[24t)h Febraaty, 1908.] 

Hindu law—Dityabhag<i^Inheritance~Spiritual efficacy doctrine of, discussed^Pro- 
pinguity — Affection —Natural juiUce^Mital^shara, principlee of, applicahle, where 
Dayabhaga eilent-^Reunion. 

Mere spicitaal benefit is not always the guiding principle of inhezltanoe under 
the Bengal school of Hindu law. 

Propinquity has also been aooepted in the Bengal school as a principle of 
succession. 

TooUee Daea Seal v. Lukhymoney Daatee (1), referred to. 

In oases not contemplated by Jimutavahana or his followers, the law should 
be interpreted on rational lines consistently with the principles followed in 
similar oases, and the decisions of our Ooucts should not be based on a blind 
adherence to the principle of spiritual efficacy, as it may lead to the violation of 
other recognised principles consistent with natural justice. 

In all oases of absence of any express texts or precedents under the Daya¬ 
bhaga law. Courts should have recourse to the theory of propinquity and 
natural love and afieotion, as adopted by Vijnaneswara and the commentators 
of the more anoient and orthodox schools of Hindu law. 

Reunion, the Banskrit word being tamsriela, implies a state of union or joint- 
ness a partition and a subsequent state of jointness amongst oo-parceners by 
mutual consent and through afieotion, and one, who is never joint, oannot 
afterwards be said to be re-united or samrist 

Balabux v. Rukhmabai (2) followed. 

Second Affbad by Akshay Chandra Bhabtaoharya and another, the 
defendants Nos, 4 and 6. 

The lands in dispute originally belonged bo one Kashi Nath Haidar 
of Hassanhabi. He had four sons, Braja Mohan, Krishna Mohan, Peari 
Mohan and Lai Mohan, all of whom are dead. Braja Mohan married at 
Baidyapur and left his father’s piaoe ia [722] the life time of Kashi Nath 
and lived in his fathor m-law’s house and separated from his paternal 
family. After the death of Kasi Natb, Braja Mohan, it is alleged, asked 
for a share of the paternal properties, but his brothers deoUned to give 
him any share, unless he gave a portion of the family debt, whioh Braja 
Mohan refu-sed to pay. Braja Mohan died over 40 years ago. He or his 
sons, Gopal and Hari, were never in possession of any properties of Kashi 
Nath. Gopal died before the cause of action in this suit arose. The 
defendant appellants claimed title to a portion of the property in dispute 
by transfer from Hari Nath. 

Of the three sons of Kasi Nath, who were jointly bolding ezolusiva 
possession of his properties, Krishna Mohan died first, leaving his unmarri¬ 
ed daughter, Kamud Kamini, as his only heir. Kumud Kamini inherited 
one-third share. Peari Mohan died next and his share was inherited by 
his son, Nanda Gopal. Lai Mohan died last, leaviug him surviving his 
two nephews. Hari Nath and Nanda Gopal, as possible heirs. The 

• Appeal from Appellate Deoree No. 408 of 1906, agaiast the deotee of A. B. 
Harwacd, District Judge of Butdwan. dated Daoember 6, 1905, affirming the deoree of 
Kciahna Kumar Sen, Mausif of Kalna, dated Decepibar 28, 1904, 

(1) (1900; 4 O. W. N. 'TiS. I. A. 130. 

(2) (1903; 1. L. R. 80 Cal. 726; L. R. 80 • 
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plaintiff oontonded that Lai Mohan’s share passed to his brother's son 
Kanda Gopal alone. The plaintiff claimed the property in suit by pur¬ 
chase from Giribala and Kumud ^aminif 'oiz. 2/3rds from Giribalai and 
113rd from Kumad Hamini. When Handa Gopal died childless, Aobala, hig 
widow, and on her death, Girihala, his mother, inherited his share. Both 
the Courts below held that Nanda Gopal was the solo heir of Lai Mohan 
and decreed the suit ior possession with a declaration of the plaintiffs 

title. Hence this appeal. ■ • \ 

Hahn Ram Chandra Mazumdar (Babu Sara Kumar Mitra with him), 
for the appellants. Mayne’s opinion that a joint brother inherits to the 
exclusion of the separated brother, is based upon oases under Mitakshara 
law, in which propinquity is the sole basis of succession. In the Daya- 
bhaga there is no difference between a joint and a separated brother. The 
sloka in the Dayabhaga applicable to this case has reference to reunion 
(samsrista), which pre-supposes a partition and depends upon a contract. 
Befers to passages “ what Is mine is thine " etc. In this case there was 
no partition, nor reunion, and spiritual benefit is the only thing to be 
considered. 

[723] Bahu Sarat Chandra Khan, for the respondent. Thasloka in 
Dayabhaga relating to reunion expressly speaks of jointness and the word 
aamarista includes jointness. The tu fill in is significant and by implica¬ 
tion at least the sloka has retarenoe to jointness and nob to reunion only. 

MituA J. The argument before me has turned on a question of 
Hindu law not touched by the text* writers or commentators of the Bengal 
school of law or any decision in British India. Such a case was not In 

the contemplation of the ancient Hindu lawyers. 

Kashi Nath died, leaving four sons, Braja Mohan, Krishna Mohan, 
Peari Mohan and Lai Mohan. But Braja Mohan had been excluded from 
inheritance by his father. He did not inherit any share of Kashi Nath’s 
property. His property was inherited by his three other sons, Krishna 
Mohan, Peari Mohan and Lai Mohan. If Braja Mohan had got a share 
of his father’s property, either by partition during his life-time, or by 
inberifaance after his death, there would have been no difficulty in the case. 
The ease of partition daring the life time, of the father, or after the 
father’s death is oontemplated by Hindu lawyers and rules of inheritance 
are laid down for oases of continued separation or of reunion. Bxolusiou 
for causes not expressly mentioned in the text-books was not contemplated. 

Braja Mohan died, it is said 40, or 50 years ago. He was never in 
posgeasion of any portion of the e'^tate left by Ka^hl Nath; neither had 
his SOD, Hari Nath, from whom the defendants claim by transfer, ever 
possession. The exclusion, therefore, was complete, and if the bar of 
limitation could be set up, the bar would be fully effective. Both the 
father and son were entirely separate from the rest of the family and had 
never at any time anything bo do with the family property. Be-union as 
Understood in Hindu law could not take place between them and the rest 
of the family, because there never was a union followed by separation. 
See Balabux v. Rukhmabai (1). 

Krishna Mohan died leaving him surviving Kumad Kamini, his 
daughter ; Peari Mohan had a son Nanda Gopal. Nanda [724] Gopal in¬ 
herited his father’s one-third share of Kashi Nath’s property and, when he 
died sonless, Aohala, his widow, and on her death, Giribala, his mother, the 
widow of Peari Mohan, inherited his share. Lai Mohan died, leaving 

(1) (I90t) 1. L. B. 30 Cal. 725 ; £i. R. 30 I. A. 180. 
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Nanda Gopal and Hart his nephews, surviving him. Ha had no son or 
widow and ib is alieged thab his share passed bo his brobher’s son, Nanda 
Gopal alone. • 

Lai Mohan, ib appears, died within 12 years o! the institution of the 
present suit. There is no express finding one way or the other in the 
judgment of the lower Appellate Court, and 1 must assume for the purpose 
of the appeal, that there is no bar of limitation to the claim of the plain' 
tiffs or aoquisition of title by adverse possession by any party. 

Of the two nephews of Lai Mohan, Hari aod Nanda Gopal, Harl was, 
like his father, separate and not joint with Lai Mohan, but Nanda Gopal 
was a member of a joint family with Lai Mohan, Did Nanda Gopal in¬ 
herit Lai Mohan’s share—excluding Hari ? This is the only question in 
the case. 

The text of Jimutavahana and his followers, the authorities of the 
Dayabbaga school of law, are clear on one point. Chapter K.I, Section 5, 
paragraph 39 of the Dayabhaga, as well as section 6, speak of inheritance 
by brother’s sons. If Braja Moban or his son, Hari, had been joint or re¬ 
united with Lai Moban, the texts would make Nanda Gopal and Hari co¬ 
heirs. If, on the other band, Braja Mohan and Hari had been separated 
co-parceners without a subsequent reunion, the succession would, undoub¬ 
tedly devolve on Nanda Gopal to the exoalsion of Hari. Ba-union is a 
technical expression and has been defined by text-writers. The Dayabhaga 
as well as the Dayakrama Sangraba, define it and the definition is based 
on the texts of the sages. Reunion, the Sanskrit word being samsristat 
implies a state of union or jointness, a partition and a subsequent state of 
jointness amongst oo-paroeners by mutual consent and through affection. 
Hari could not. therefore, be a reunited oo-paroener, nor was he a 
separated kinsman after partition, though he was, in fact, separate 
without a division. The contention before me—a contention which 
it appears was faintly pressed in the lower Court, is that the 
sages and the text-writers, not having dealt with a case like [725] 
the present one, the theory of spiritual benefit should be applied in 
the Dayabhaga school for determining heirship ; that is to say, inasmuch 
as Hari and Nanda could offer the same number of oblation cakes to Lai 
Moban and bis paternal ancestors, and so far as spiritual benefit was 
concerned, Hari and Nanda Gopal stood on the same level, they should 
divide the inheritance ; on the other band, it has been contended by the 
learned vakil for the respondent that the Sanskrit word samsrista does 
not only include the state of reunion, but also jointncBS, and, therefore, 
Nanda Gopal, having been joint with Lai Mohan, would alone obtain the 
inheritance, excluding Hari, who was separate. 

I cannot accept either of these grounds of contention. I cannot 
give a meaning to the word samsrista, which has not been given to it by 
the authorities, and call a oo-paroener samsrista when he was always 
joint and there never was a partition. He was joint, but not reunited. 
Neither am I prepared to hold that the ancient sages and commentators 
intended that mere spiritual efficacy would control succeesion in such a 
case. If I were to hold thab both the cousins would inherit the share of 
Lai Mohan, I would, in my opinion, go against the spirit of the texts of 

the sages and commentators. 

Notwithstanding the predominance given to the theory of spiritual 
benefit by the writers on the Bengal school of lawi they haye not adhered 
to it in the case of re-united oo-paroeners, they have excluded separated 
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oo-paroeners aod g’ven preteranoe bo le-unibed oo-paioeners, insbead of 
applying the bbeory of spiritual benefit. It is olear they have ignored the 
theory ot spiritual benefiti whenever there is a oontest between separated 
and re-united oo-peroeners, in the same way as they have ignored it in 
several other oases. Principles other than spiritual benefit have often 
been applied, as will be apparent from even a oursory reading of the great 
work of Jimutavahana. 1 am quite sure that, if they could contemplate a 
case like the present, they would have laid down that preference should 
be given to the joint as against the separate kinsman. 

In Chapter IV, section % Jimutavahana gives here and there his 
reason for succession to be spiritual efficacy, but the wife or a* daughter or 
the mother cannot confer spiritual benefit and in [726] oases of atridhan, 
a maiden daughter supersedes sons, and in succession to father's property, 
she supersedes her married sisters. Propinquity has been accepted in the 
Bengal school as a principle of succession, Toolsee Dasa Seal v. Luckhy- 
money Daasee (1). though spiritual benefit is also taken into consideration. 
In the case of succession to the property of a man, who dies leaving both 
a joint nephew, and a nephew, who or whose father was never joint, 
other principles and not spiritual efficacy should be in my opinion taken 
into consideration, as Jimutavahana has done so in similar and numerous 
other oases. In oases not contemplated by him or his followers in the 
Bongal.school of law, the law should be developed on rational lines con¬ 
sistently with the principles followed in similar oases and the decisions 
of our Courts should not be based on a blind adherence to a principle, 
which would lead us to the violation of other recognised principles con¬ 
sistent with natural justice. 

Spiritual benefit, notwithstanding some authorities to the contrary, 
is not always the guiding principle of inheritance under the Bengal school 
of law. The theory of spiritual benefit cannot apply to a good many 
oases of inheritance under the Dayabbaga school of law. Spiritual efficacy 
as a principle guiding rules of succession must fail in the oases of all 
female relations. The widow, the daughter, the mother, the paternal 
grandmother are said to inherit under express texts. It was necessary 
in their oases to have recourse to a different principle, and that principle 
must have been affinity and affection, which had led the more ancient 
sages to say that they come in the line of heirs. Yajoavalkya's text, as 
well as the texts of many other sages, could not be either easily avoided 
or reconciled with the theory of spiritual efficacy in all oases. In most 
oases, propinquity, spiritual efficacy and natural love and affection run in 
the same lines and no difficulty arises, but whenever they run in different 
lines, Jimutavahana was compelled to ignore spiritual efficacy and have 
recourse to other principles or express texts. 

The reason for inheritance by a reunited co-parcener is not spiritual 
benefit, but a quasi-contractual relation and affection for each other. Spiri¬ 
tual benefit has no place. Affection is an [727] important element fVrihas- 
patl XXV, 72—77). " The agreement ’* the wealth, which is thine, is 

mine, that which is mine, is thine *' is also another element (Dayakarma 
Sangraha, Chapter V, section 1, paras. 2 and 3). The criterion is not 
expressly spiritual benefit. 

We must next see what in such a case as the present, the older 
authorities have laid down and whether they have been expressly dissent¬ 
ed from by Jimutavahana. An express dissent by the authorities of the 
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Bengal school o£ law will preclude onr adopbing bhe rales laid down by 
fahe older and bhe more orthodox aubboiibies. The sages, whose texts have 
been interpreted in the Mibakshara, were undoabbediy ol opinion that a 
oo'paroenert who is jointi is entitled to preference under the Uw of survi¬ 
vorship. If, as has been found in this case, Lai Mohan was joint with 
Nanda Gopal. he would succeed according to the Mibakshara, which in 
my opinion, should be bhe guiding principle in the absence of any express 
texts or commentaries of the Dayabhaga school of law. 1 would, in all 
oases of absence of texts or precedents>under the Dayabhaga law, have 
recourse to the theory of propinquity and natural love and afifeotion, as 
adopted by Vtjnanes'uoata and the commentators of the more ancient and 
orthodox schools of Hindu law. They are highly respected by lawyers 
of the Bengal school, and 1 would make the law of Bengal correspond 
with the law as administered in the rest of India. 

On bhe ground also of implied agreement and convenience Nanda Gopal 
should exclude Hari. A and B, uncle and nephew, remained joint and 
acquired property jointly assisting each other. The one loves the other 
and each relies on the help of the other. They are in the nature of joint 

owners_joint tenants. The admission of a third person like Hari to 

succeed to bhe share of one of these on bis death is a clear infringement 
of the natural order of things and the principles that regulate descent of 
property in all civilized systems of jurisprudence. 

I am, therefore, of opinion that, in this case, the decision of the 
lower appellate Oourb is correct and that Hari was not entitled to a l/6th 
share of the inheritance left by Kashi Nath as a co-heir with Nanda 


Gopal. 

The appeal, therefore, fails and is dismissed with costs. 

Appeal dismiseei. 
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[728] APPEAL FBOM ORIGINAL CIVIL. 

hefote Sir Pranois W, Macleant K. O. I. E., Chief Juatioct Mr, Justice 

Harington and Mr, Justice Fletcher, 

India PuBiiiSHBaa, Limited v , Addbidqb.* 

[3rd January, 1908.] 

Libelt suit fot'^’Mitjoinder of causes of actian-^^Misjoinder of parties — Eleotion^Litnu 
taiion _ **Caus6 of a like nature"^Limitation Act {XV of 1877>, a. 14. 

Six peraoQB, on the 26th January 1906. instituted a suit jointly against an 
editor and proprietor of a newspaper for libels published on the 17th and 20feh 
July 1906 and claimed an aggregate sum as damages. 

The suit was, on the 22nd April 1907, held to be bad lor misjoinder of partios 
and causes of action, but the Court gave the plaintiffs leave to elect, which of 
their number should continue the suit, and the other oo-plaintiffs names wore 

struck out. , . _ ... 

Subsequently on the lat May 1907, one of the former plaintiffs filed a aa»b *or 

libel and damages, and it was oontended that his sait was baiced by licmtation* 

Beid, that section 14 ot the Ijimitation Act was not intended to »PPl7 *“ » 
ease, in which a first snit failed entirely through the negUgeuoe and laohee of 
the plaintiff himself, and that an improper joinder of patties or of oaasea of 
action would not be “a cause of like nature” withm the meaning of seotion 14 
of the Limitation Aot, and therefore the plaintlfi'e suit was batted by llmita- 

tion. ___ 

• Appeal from Original Civil No. 49 of 1907 in suit No. 317 of 1907. 
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Ohufid6r Madhub Qhuckirhuiiy v. BisBeasuree Debsa (1), Deo Protai Singh 
Pertab Kaitee (9), Mullick Kefait Hoaaein ▼. Sheo Perehad Simh (8), A$a(in v 
Pathumma (4), Bai Jamna v. Bai Ichha (6), MathurO' Singh v. Bhatoani 
Singh (6;» referred to. 

AptBAij by fihe defendant, Alberti Stiuarh Barrow and the India 
Pabliflhers, Limited, from the iudgmenb of OhiTTT J. 

This was a suit instituted by a polioe ofHoer named Aldridge against the 
India Publishers, Ld., for printing and publishing earbain articles in its 
paper charging him and five other polios officers with matters grossly defa^ 
matory. Originally the plaintiff C729] instituted a suit jointly with 
five other polioe officers on the 26bh January 1906 against the India Pub¬ 
lishers, Ld., and one B. S. Barrow, the editor of that paper, claiming the 
sum of Bs. 20,000 as damages suffered and injury done to their credit and 
reputation by publishing and printing certain defamatory matters. In 
that suit the defendants submitted that there was no cause of action, in¬ 
asmuch as the plaintiffs had bean improperly joined as parties to the same 
suit ; this contention was upheld by Gbitty J., who on the 22nd April 1907 
held that one of the parties was to elect to continue the suit alone and 
the other five plaintiffs were to file separate suits. Hem Obunder Labiri 
was eventually elected to proceed alone. Thereafter the plaintiff, 
Aldridge, instituted this suit on the 1st May 1907 claiming as damages 
Bs. 6,500 and submitted that his suit was not barred by limitation, his 
contention being that in computing the prescribed period, viz., from the 
26tb January 1906 to the 22nd April 1907. during which time the six 
plaintiffs were prosecuting their suit in good faith and with due diligence, 
the suit of January 1906 founded on the same cause of action should be 
excluded. The contention for the defence was that the suit was barred 
by limitation. 

The judgment of the Court below, which was delivered on the 8tb 
July 1907, was as follows:—■ 

GHITTY J. This and the four following suits have been filed by the five plain* 
tifia, who elected to be struck oucof suit No. 9d of 1906, in which judgment has just 
been delivered They now, in these five suits, severally claim damages for the same 
libel as that complained of io the earlier suit. There is a slight difiecence in the form 
of suit, inasmuch as in these five suits the Editor of the Indian Daily News has not 
been made a party defendant. Tbe suite are against the proprietors alone. The first 
point which arises, which, being common to all five Buits- may be oonveniently 
disposed of in one judgment, is that of limitation. The libels complained of 
were published on the I7th and I9th July 1905- These five suite were filed on 
Ist May 1907. If therefore the period daring which these five plaintifis were 
prosecuting tbe former suit. No. 913 of 1906, is not excluded, these suits are 
olearly barred. If it is to be excluded, the plea of limitation fails. I may 
say at once that the earlier suit was in my opinion prosecuted with due dtligenoe. 
It was suggested that the point of mi.sjoinder having been taken in the written state¬ 
ment filed on 28th March 1906 and brought to the plaintifis’ notice on that date, the 
plaintifis should have taken immediate steps to have it decided I cannot see that there 
was any obligatioa on them to do this. The suit took its natural course, and the point 
C780] came up for decision at the proper time, namely, as a preliminary point after 
settlement of issuea. There was no want of bona, /ides in the course taken by the 
plaintifis and no went of diligence on their part in tbe prosecution of the former suit. 
The sole point then for determination on this issue is whether a misjoinder of parties 
and causes of action is to be regarded as a ** cause .of a like nature" to " defeat of 
jurisdiction," within the meaning of section 14 of tbe Iiimitation Act (XV of 1887). 
Were the matter " rea Integra" I might have been inclined to accept the defendants’ 
contention. It would at any rate be an arguable point not wholly free from difficul¬ 
ty. The matter is however, so far as I am concerned, concluded by authority. In 
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Dtc Protad Singh 7, Partah Kairee (1) it was distinotly laid down by a Diyisional 
Bsnob of this Ooatt that misjoiodeE of parties and oanses of action were causes of 
aaimilaE nature to defect of iurisdiotion. The same view was taken in MuiiicZc Kejait 
Hossetn v. Sheo Persad Singh (2), whece however difierent causes of action against 
difierent sets of defendants were improperly joined in one suit. The decision first above 
cited baa been unreservedly accepted by a Full Bench of the Allahabad High Oourt in 
Mathura Singh v. Bhatoani Singh (3). The Madras High Oourt has also now adopted 
the same view, though their decisions have not tbrougbout been uniform, see Ven‘ 
kaiarainam Naidu v. Ramaraju (4), and the earber oases discussed by the Allahabad 
Oourt in the ruling above cited. Under these oiEOumstanoea, it is clear that my 
decisions in these five suits on the point of limitation must be in favour of the plain- 
tifis. By consent the evidence taken in Suit No. 93 of 1906 is to be read as having 
been taken in this and the four following suits. The questioQS arising in these five 
suits (other than that of limitation) ate the same mutatis mutandis as those arising 
in Inspector H. O. Lahiri’s suit. 1 refer therefore to my judgment in that suit and 
retrain from going over the same ground again. The issue as to fair comment, which 
is common to all suits, ia decided against the defendants. The question peculiar to 
this suit is, whether Superintendent Aldridge is sufficiently indicated by the libels to 
enable him to recover. He was certainly one of the officers engaged in the investi¬ 
gation, and was the Superintendent In charge of the Division, in which the murder 
took place. It is true that he left for Darjeeling on a month’s leave about l6th June 
1905 and so was not here during the trial at the Sessions. The case however was 
complete by about 8th June 1908, and nothing additional appears to have transpired 
after that date. Mr. Dansdale of the Tramways Company has been called with 
especial reference to Supeimtondents Aldridge and Ellis, and has sworn that he took 
the articles, which he read as they came out, to refer to these officers as being to his 
acknowledge in charge of the enquiry. Mr. O. O. Cameron’s evidence was to the 
same effect I may say at once of these and similar witoesses that 1 accept then state¬ 
ments in this respect. It is only reasonable to suppose that such would 
be the case. Several of the witnesses, especially those imperfectly acquainted 
with English, no doubt became confused in cross-examination, when asked to 
point out any express reference to any particular officer. That of course they were, 
unable to do, as the articles contain no suoh reference. But that the ["SlJ 
friends and acquaintances of these officers would take the articles to be aimed at them 
would be by no means improbable. Taking all the evidence into consideration, 1 find 
that Superintendent Aldridge is one of the parsons indicated by the articles. As to the 
damages as I intimated in the case just decided, the amount is not of the first import 
anoe. ^ Having regard to the plaintifl’s position, I think that a sum of Ks. 600 will 
meet the requirements of the oase. For that sum there will be a decree with the costa 

of the suits. 

From Ibis jadgmenk the defendants appealed. 

Mr. Morisow (Mr. Pugh with him), for the appellants. 

The Court has jurisdiotion to entertain the suit brought by the police 
originally jointly. If the Oourt had no juriediotion to entertain it, then 
the Court must have thrown out Ijahiri’s suit alone, whioh it did not do. 
The lower Court however decided it bad jurisdiction to entertain the suit, 
but not jointly, and gave leave for one plaintiff to sue alone. The lower 
Court followed the case of Deo Prosad Singh v. Pertab Kairee (1), which is 
contrary to the ruling in the Full Bench oase of Ghunder Madlvub 
Ckuokerbutty v. Bissessuree Debea (5), Sea also Hasan Ali v. Mah Reban 
(6). Saotion li of the liimifcatioa Aot does not apply, therefore the sub¬ 
sequent five suits filed are barred by limitation. Jena v. Ahnad Ali 
Khan (I), Tirtha Sami ▼. 8e$hagiri Pai (8), 


Mr. Qarth {The Standing Counsels Mr. Sm%a, Mr. Ghakravatii and Mr. 
S. C. Mitter with him), for the respondent. 


(1) (1888) I. L. B. 10 Cal. 86. 

(3) (189^) I. Jj. B. 23 Oal- 361. 
(8) (1900) I. Ij. B. 22 All. 248. 

(4) (1901) I. Ii. B. 34 Mad. 361. 


(6) (1866) 6 W. B. G. B. 184, 186. 

(6) (1880) 1. Tj. B. 2 All. 626. 

(7) (1690) I. £i. B. 12 AU. 207. 

(8) (1893) I. Ii. R. 17 Mad. 999. 
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The ease ol Dso Prosad Singh v. Pertab Kariae (1) has been dealfc 
wilh In bho Full Benoh ease of Mathura Singh v. Bhawani Singh (2)* 
and bbab ease d isoasses all the obher oases cited by the other side. See 
ul^oVenkataratnam Naidu v. Bamaraju (3). and Ohibty on Pleadings. 7bh 
edition, vol. I, p. 319. The latest case in this Court is MulHok Kefait 
Hoaaein v. Sheo Pershad Singh (4). It cannot be said that we were guilty 
Qi want of good faith and lack of due diligence in bringing that joint suit. 

1 submit also that upon the authorities this suit is not barred by 
limitation. 

Mr, Morison, in reply. 


L732J Maclean, O. J. This is an action for libel. 

So far as the merits are oonoerned, lb is governed by the judgment 
just delivered in the case of Lahiri v. The Indian Daily Neps (5) ;and 
I need nob say anything more about that. 

The only question argued on this appeal Is, whether or not bhe suit 
is barred by limitation. 

The facts are these 

On bhe 26bh January 1906, the present plaintiff, with 6vo other 
members of the Calcutta Police Force, instituted a suit for libel against 
the defendants, claiming an aggregate sum for damages. To that suit 
the defendants, by their defence, dated bhe 28bh March 1906, pleaded 
misjoinder of parties and of causes of action, and that plea was upheld 
by Mr. Justice Chitty on the 22nd April 1907. He, however, gave the 
plaintiffs leave to elect which o< their number should continue the suit, 
the other plaintiffs, with their cause of action, being struck out. The 
plaintiffs elected that Inspector Lahiri should continue that suit, and 
the other plaintiffs were struck out. They have filed five separate suits, 
with one of which, that of Superintendent Aldridge, we are now con* 
oerned. 

This suit, which is against the proprietor of the newspaper alone 
was instituted on the Isb May, 1907: the libels were published on the 
17th and 20th July, 1905 : unless the period, during which bhe present 
plaintiff was prosecuting the former suit, can be excluded, the present 
suit Is clearly barred. This is the question wo have to decide, and it 
depends upon the true meaning of section 14 of the Indian Limitation 
Act. That section runs as follows :—** In computing the period of limi¬ 
tation prescribed for any suit, bhe time during which bhe plaintiff has 
been prosecuting with due diligence another civil proceeding, whether in 
a Court of first instance or in a Court of appeal, against bhe defendant, 
shall be excluded, where the proceeding is founded upon bhe same cause of 
action, and is prosecuted in good faith in a Court which, from defect of 
jurisdiction, or other cause of a like nature, is unable bo entertain it.” 


^ What is meant by the words ** a Court which, from defect of juris¬ 
diction, or other cause of a like nature, Is unable to entertain [733] it”? 
The language is not, "unable to decide upon it”, as in Act XIV of 1869. 
It is clear that the Court, in which the first suit was brought, bad ample 
jurisdiction to deal with that suit. It exercised* that jurisdiction by strik¬ 
ing out the present plaintiff as one of the plaintiffs in that suit. We can¬ 
not say that 'from defect of jurisdiction it was unable to entertain it,” It 
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did in faob enterbain it, and held bbab the suit oonld notprooeedi not from 
any la ok of jarisdiobion in the Court, but because the suit was improperly 
framed. 

Can it then be said that the Court was unable to entertain the first 
suit "from some other cause of a like nature to detect of jurisdiction”? 

One of the meanings attached to the word "entertain” in Webster's 
International Dictionary is "to receive and take into consideration.” The 
Court did receive the first suit, and did take it into consideration, and held 
that, in its then form, it would not lie. In my opinion the Court was able 
to, and did in fact, entertain it, though it could not decide it on its 
merits. 

There is a marked difference between the language of the Act of 1859 
and that of the existing Limitation Act. In the present Act the words are 
"unable to entertain"*, in the previous Act the words are "unable to 
decide upon lb". A Court may be able to entertain a suit in its inception, 
but be unable to decide it on the merits, owing to some defect, not in 
jurisdiction, but in procedure. There must have been some reason for this 
change of language, and a possible reason is that the Legislature intended 
to limit the benefit of the section to oases, where the Court had no power 
to embark upon the case at all. 

Assuming, however, the Court was unable to entertain it, can it be 
properly said that it was unable to entertain it by reason of a cause of a 
nature like to that of delect of jurisdiction ? The cause here was the 
improper joinder of parties and of causes of action: it would, I think, be 
straining the language of the section to say this was a causa of a like 

nature to defect of jurUdiotion. But. I think, a more conclusive answer 
to the respondent’s contention is that the Court could entertain, and did 
entertain, the suit, though it could not decide it on the merits. It is not un¬ 
worthy of notice that the present plaintiff knew, on the 98hh March 1906, 
[734] from the defence, that the objection, which prevailed, would be 
taken * had he then applied to have the pleadings amended by striking his 

name out as a plaintiff, he would have had plenty of time within which 

to bring his present action. The Court oonld have entertained that appli¬ 
cation and so entertained the suit for that purpose. 

The learned Judge in the Court of first instance seemed to think that 
the case was concluded by authority : let us see how they stand. 

An early and important Full Bench decision of this Court which, if in 
point, is binding upon us does nob seem to have been cited. I am refer¬ 
ring to the case of Chunder Madhub Chuckerhutty v. Bissessuree Dehea (1). 
There it was held by a majority of the Court, including the Chief Justice, 
Sir Barnes Peacock, that a plaintiff • is not entitled bo deduct the time 
occupied by him in prosecuting a former suit, in which he was non-suited. 

There the Chief Justice says :—"It appears to me that, where a plain¬ 
tiff is non-suited, he cannot be said to have prosecuted bona Udot &o., 
with due diligence. Further, I am of opinion that the words " or other 
cause " must mean a cause of like nature, as defect of jurisdiction would 
be a cause that would not include any neglect on the part of the plaintiff, 
either in stating his case or in other respects. For instance, it the plain¬ 
tiff should fail to appear or produce his witnesses on the day fixed for 
the hearing, the Court would be unable to decide upon his causa of action. 
But that would not be a cause for which time ought to be deducted under 
the section, for it could not be said that the plaintiff was prosecuting his 
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suU hoM ade and^wibb due diligenoa. or bhat bha Courb wag prevenbed by 
wanb of jurisdiobton or obher cause nob oonneobed wibh bhe plaintiff’s own 
negligenoe from deolding upon the ease/' 

1 do nob think bhab a plaintiff oan be said bo have proseoubed a suib 
with due diligence when, owing bo his own default, bhe suit ie so framed 
that bhe Courb cannot bry it oub on bhe meribs. 

The language in seotion 14 of Act XIV of 1859 is nob altogether 
similar ho seotion 14 of bha present Ijimibahion Act. [733] The dissimi- 
laribies, for bhe purpose of bhe present discussion, are ** other cause 
instead of obher cause of a *‘like nature" and "shall have been unable to 
decide upon ib" instead of "unable to entertain it." This change of language 
does not bell in favour ot the present plaintiff. 

The nesib case in this Courb is bhab of Deo Prasad Singh v. Pertah 
Kairee (I), lb is difficult to reconcile this decision wibh bhe Full Bench 
one, which was binding on the Division Bench. 

The nexb case is that of MulUok Kefait Hossein v. Sheo Pershad 
Singh (2). This is in favour of bhe plaintiff, bub the Court there declined 
to lay down any general proposition on the subject. These are all the 
cases in this Court. 

The oases in the Madras High Courb are somewhat oonfficting; bub 
bhe later cases [1 naay refer to Assan v. Pathumma^C^)] support bhe view 
taken in Mulliak v. Sheo Pershad Singh (4). In Assan v. Pathumma (3) 
bhe Full Bench case in this Court was nob cited. The only case 1 can 
find in the Bombay High Court is bhab of Bai Jamna v. Eai Ichha (5), 
where Sir Charles Sargent, O. J., appears bo have supported the principle 
of bhe Full Bench case in this Court. 

In the Allahabad High Courb there have been differences of opinion, 
but in the latest case, Mathura Singh v. Bhawani Singh 16), the Courb 
book bhe same view as in the case of Deo Prasad Singh v. Pertab Kairee 
(1). In bhe Allahabad case the Chief Jusbioe read " unable to entertain " 
as substantially identical with "unable bo decide". Bab 1 have pointed 
oub bhe disbincliion in language in the two Sbatutes. 

In this oonfflot of judicial view I feel constrained to express my opini- 
on wibh considerable diffidence. I, however, agiee wibh Sir Barnes Peacock 
and Sir Charles Sargent, and I do nob think that the seotion was intended 
to apply bo a case, in which bhe first suib has failed entirely by reason of 
bbe negligenoe and laches of the plaintiff himself; in obher words, 1 do nob 
think bhab an improper joinder of parties or of causes of action is " a cause 
of like [786] nabure " within bhe meaning of seotion 14 of bhe Limitation 
Act. So to hold would be putting a premium on carelessness and laches. If a 
plaintiff, with the Code staring him full in the face, and through bis own 
negligence, so frames his suib as bo prevenb bhe Courb from deciding ib on 
bhe merits, which to my mind is a different bhing from enberbaining il in 
its inception, I do nob think he oan claim bbe benefit of seobion 14. 1 atn 

nob much impressed wibh bhe argument bhab, if a plainbiff brings bis suit 
in a Court, which cannot enberbain it through a defect of jurisdiolion, such 
selection of bhe Court is as much atbtibubable bo his own negligence, as, 
say, a misjoinder of parties. In India it is often a very nice question, 
which Courb has jurisdiction : and a plainbiff may make a bona fide mistake 
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(1) (1888. I. Li. B. 10 Cal, 86, 

(3) (18B6; 1- li. B. 23 Oal. 8il. 
(3) (1893^ I. D. B. 22 Mad. 491. 
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(4) (1896) 1. Li. B. 28 Oal. 821. 

(5> (i8S6) i. Hi. R 10 Bom. 601, 603. 
(6) (1900) 1. Ij. B 32 All. 249. 



fiscal. 737 


iaui&a fiiciu COtB!i bbpob1& 


CVol. 


190B 
;an. 8l 

AFPBAIi 

FBOM 

OBiaiNAXi 

OlVXD. 

85 0. 728. 


in his seleofiion of a Coarb : and U is bo rneeb bhab olass *of oase bhab sea- 
bion 14 was enaobed. Bub bbese oonsiderabions oannob apply bo bhe oase 
of a misjoinder of parties or causes of aobion, when bhe- law and the 
praobioe are so well esbablished. 

For these reasons I consider this suit is barred by limibafaion. The 
decree of the Court of first insbanoe must be discharged and the suib dis¬ 
missed with costs, both here and in the Court of first insbanoe. 

This judgment admittedly covers appeals 50, 51, 62, and 53, and a 
similar decree will be passed in each of these oases. 

Habington J, I agree, 

FliETCHEH J, I also agree. 

Appeal allowed. 

Attorneys for the appellants : Q. C, Ohunder and Co, 

Attorneys for bhe respondents : Ghosh and Ker, 


88 G. 787 (—7 0. L. J. 652). 

- [737] APPEliliATE OlVIIi. 

Bejort Mr. Justice Bampini and Mr. Justice Sharjuddin. 


Mahabaj Bahadub Singh -y. Forbes.* 

[8bb April,’1908.] 


Landlord and tenani^Decree for rent^Execition-^irsi charge^^^^^^^ Tenancy 

A Zemindar sued hie pataidar for arrears of rent and obtained a deoree, 
but pievions to the institution of the suit had sold all his interest in the 
zemindari. The purchaser of the zemindari subsequently^ institated prooeadinga 
under Beg. VIII of 1819 for further arrears of rent and the darpatnidar deposit¬ 
ed the^ient under s. 18 of the Begolation. 


In a suit by the darpatnidar for a deolaraAion that he had a first charge on 
the patni in respect of the sum deposited»by him, 

^ Held, that the deoree obtained by the former zemindar was a decree for rent 
within the meaning of s. 66 of the Bengal Tenancy Act and oonstituted a first 
charge on the patni under that section with priority to the lien of the zespoQ- 

dent. 


Uagendra Nath Bose y. Bhuhan Mohan ChakravarU (1) distinguished, Hem- 
Chunder Bhunjo v. ilfen Mohini Dassi (2), ^Srimanf Bov v. Mahadeo Mahata (8) 
not followdd. 


Khaira Pal SiHgh v. Kritarihamoyi Dasti (4) referred to. 

[Bef. 41 Cal. 63; 11 0. L. J. 140]. 

AfpeaIj by the first defendants. 

One Bat Dbanput Singh, after having sold all bis inberesb in a 
zemindari. sued bhe patnidar for arrears of rent of bhe patni accrued due 
before bbe sale, and obtained a deoree ; and subsequent thereto ezeoubed 
a deed of trust in favour of bhe appellants, bhe first defendants. 


Before bhe decree was ezeoubed or otherwise satisfied, bhe purchaser 
of bhe zemindari instituted proceedings under Begulabion VUI of 1819 
against bis patnidar for arrears of rent then aoorued due since bhe sale 
and obtained a deoree. 


* Appeal from Original Deoree No 476 of 1906 againet the deoree of Surja Narain 
Daa, Subordinate Judge of Furneab, dated the 14th September, 1906. 

(1) (1902) 6 0. W. N. 91. (8) (1904) 1. Xu B. 31 Oal. 650. 

(2) (1899) 8 a W. N. 604. (4) (1908) 1. L. B. 88 Cal, 686, 
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[738] The patiai was adverbised- {or sale in exeoublon of bhe lasb men* igos 
fcioned deoreo and bhe raspondenb, as darpabnidar, depositaed bhe pabni rent AFSinS. 
under s. 13 of bho BegalabiOQi bbereby aequirang a lien under s. 13 (4). 

The appellanhs, then, in exeoubioa ot bhe deoree firsb monbioned, adverbi- 

sed bhe pabni for sale under s. 165 of bhe Bengal Tenaooy Aob. The - 

respondenb bhen insbitubed bhis suib for a deolarabion bhab suoh decree was ss C. 737~^ 

nob a renb deoree and bhab bhe pabni oould nob be sold in exeoubion ofO. L»J.6S2. 

bhab deoree. The suib was bried by the Subordinabe Judge of Purneah and 

a deoree passed in favour of bhe respondenb on bhe grounds bhab bhe 

deoree was nob one, which oould be exeoubed under bhe Bengal Tenancy 

Aobi bhe said Bai Dhanpub Singh having parted wibh his inberesb in bhe 

zemindari before insbibubing his suib; and bhab bhe respondent by deposifa* 

ing bhe pabni renb had acquired a 6rsb charge and bhe appellanbs oould nob 

sftli the pabni free of bhab charge. 

The 6rsb defendants, bhe brusbees under bhe deed of brush executed by 
Rai Dhanpub Singh, appealed bo bhe High Court. 

Afr. Htlli Baba 'Bramatha Nath Sen and Babu Bam CUctndra Mozum- 
dar, for bhe appellant. 

Dr. Bash Behari Qhose, Babu Golap Chandra Sarkar, Babu Dioarka 
Nath Miiter, and Moulvi Muhamed Mustafa Khan for bhe respondenb. 

Cur, adv. vuU. 

BampIni and Sharfuddin, JJ. This appeal arises out of a suit 
brought by bhe plaintiff, Mr. A. H. Forbes, who is a darpabnidar, bo have 
ib declared bhab a certain pabni taluk formerly held by one Cbabbrapub 
Singh, and of which the plaintiff has been pub in possession under bhe 
provisions of seobion 13 (4) Begulabion VIII of 1819, is nob liable bo be 
sold in execution ot a deoree, dabed the lObh July 1896, obtained by bhe 
former zemindar, Bai Dhanpub Singh, against the pabnidar Cbabbrapub 
Singh for arrears of renb of bhe patini. The defendants 1, 9, 3 and 4 are 
bhe brusbees of bhe estate of Bai Dbanpab Singh. They are described as 
bhe defendants, first party. The defandanb, second party, is Ghabbrapub 
Singh, bhe former pabnidar, and bhe [739] defendant, third party, Babu 
Sorendra Narain Singh, is a purchaser of bhe pabni of Chabtrapub Singh in 
execution of a money decree obtained against him. 

The facts are fully set forth in bhe judgment of bhe Subordinate Judge. 

They may be noticed here very briefly, lb is sufBcienb bo say bhab bhe 
former zemindar Bai Dhanpub Singh obtained bhe deoree for rent, which 
bhe defendants, first party, now seek bo execute, on bhe lOlh July 1896. 

The deoree was obbained against Cbabbrapub Singh, bhe pabnidar, for 
arrears of renb of bhe pabni. Bub on the 27bh June 1893, Bai Dhanpab 
Singh had sold his rights and interest in the zemindari bo Mussamab 
Bbagwanbabbi Chowdburanl, so bhab when he obtained the deoree of bhe 
lObb July 1896, be was nob the zemindar. On bhe 19fah July 1896, Bai 
Dhanpab Singh executed a deed of trust in favour of bhe defendants, firsb 
party. Amongst other properties he assigned bo bbem the deoree of bhe 
loth July 1896. In 1897, bho bru'^bees applied for exeoubioa ot bhe decree 
of bhe lObh July 1896 against Chabbrapab Singh, which was refused. The 
case went in appeal bo the High Court, and bhis Court overruled the objeo> 
tvon of Chattrapub Smgh to bhe exeoubioa ot bhe deoree (I). 

The zemindar, Bbagwanbabbi Chowdburani, then insbitubed proceed* 
ings under Begulabiop VIII of 1819 for the arrears of the patnt rent, 
which bad then accrued due. The pabni was advertized for sale. On the 


(1) (1899) I. li. R.,26 Cal 7Ct. 
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14.t)h May 1900, Mr. Forbes, bha plainbiffi deposibed bba pabni renb under 
seobion 13 of the Bagulabion. He was aooordingly pub in possession of 
the pabni, and undoubtedly under section 13 C^) he has a " lien ” on the 
patni for the sum so deposited by him. After this, the defendant, third 
party, Surendra Narain Singh, on the Isb September 1902 purchased the 
patni at a sale held in execution of a money decree. 

The defendant, hrst party, then endeavoured to execute the decree of 
the lObh July 1895. They advertized the patni for sale under section 165 
of the Bengal Tenancy Act, The plaintiff Mr. Forbes, on the lObh Novem¬ 
ber 1904, preferred a claim, which was disallowed, because the claim sec¬ 
tions of the Oivil Procedure Code have no application bo execution 
proceedings under the Bengal Tenancy Act. He made an unsuccessful 
[740] application to this Court, and is aooordingly now driven bo this suit, 
which he has brought, to have lb declared that the patni cannot be sold in 
execution of the decree of the lObh July 1896, 

The Subordinate Judge has decreed his suit on the grounds— 

(1) that the decree of the lObh July 1896 is not a decree, which can 
be executed under the provisions of the Bengal Tenancy Act, and 

(2) that the plaintiff by depositing the patni rent has a first charge 
on the pabni, and that the defendant, first party, cannot sell the patni 

free from his first charge. ,.u i. a u .. t a « j • • 

The defendants appeal and urge that the Subordinate Judge s decision 

is wrong on both pointe. j f i-u 

The first and most important question is, whether the decree of the 

lObh July 1896 Is or is not a decree, that can be executed under the pro¬ 
visions of the Bengal Tenancy Act. It is certainly a decree for arrears of 
renb of the pabni, which is a pormanonb tenure. Therefore, under the 
provisions of section 65 of the Bengal Tenancy Act the holder of this 
decree has “ a first charge ” on the patni for the amount of this decree. 
There are two grounds on which this conclusion is contested. 

(1) that the defendants Ish party are assignees of the decree and con¬ 
sequently under seobion 148 (fc) of the Bengal Tenancy Act are not 

entitled bo execute it ; i_ *.1. j ^ i.u mtu t i -iqq« 

(2) that at the time, when the decree of the lObb July 189b was 
naseed the zemindar had parted with his right in the zemindari. 

^ The first of these obieotions has already been overruled by the judg¬ 
ment of this Court (l), injwhioh it has been held that the word “ assignee,’ ’ 
as used in section 148 (fc) of the Bengal Tenancy Act does not include 
trustees, who execute decrees under an assignment, which is not for their 
own beiaofit, but for the benefit of the heir of the assignor. We cannot 
now reopen this question. So far as this Court is oonoorned, it has been 

finally decided against the plaintiff. 

The second objeotion bo the execution of the decree is supported by 
reference to the English law of landlord and tenant, which in our opinion 
cannot override the provisions of section 65 [74l] of the Bengal Tenancy 
Act According to that section rent is “ a first charge ” on bha tenure or 
holding liable for the rent. The decree of the 10th July 1896 is a decree 
for rent. Bai Dhanpat Singh was bha landlord at the time, when the rent 
he sued for accrued due. His claim for rent, whan found djie, became " a 
first charge " on the patni. There is nothing in bha law, which disenti¬ 
tles him bo a first charge, because after the accrual of bha tents he sued 
for, he parted with his interest in the zemindari. _ 


(1) {IS99) 1. Ii. B. 26 Oal. 760. 
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Three oases have been olted in opposition to this view, viz., Nagendra 
Naih Bose v, Bhuhan Mohan GhaTcravatti (I), Sent Chunker Bhunjo v. 
Mon Mohini Dassi (3), and Srimant Boy v. Mahadeo Mahata (3). We 
have been asked, if we disagree with these rulings, to refer the question 
raised'in them to the decision of a Full Benoh. In the oase of Nag^ndra 
Nath Bose v. Bhuhan Mohan Chakravarii (1), the landlord had obtained a 
decree for rent at a time when he had parted with his interest as land- 
lord. The deoree he obtained was assigned by him to a third person, who 
ootild not exeoutd it owing to the provisions of eeobion 148 (A). The 
decree was, therefore, reassigned to the original decree holder. It was 
objected that the deoree could not be executed by him, as he held as an 
assignee, bub this objection was overruled. This decision would seem to 
be correct. In any oase, the facts are perfectly different from those of 
the present. The learned pleader for the respondent, however, contends 
that the reason given in that oase for holding that the execution of the 
deoree should proceed was that, when the landlord had obtained his deoree, 
he had parted with his interest as landlord and so bis deoree was a money 
deoree. This would appear to be so. A better reason would probably 
have been that, as the deoree bad been re*assigned to the landlord, the 
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provisions of clause (A) of section 148 of the Bengal Tenancy Act no longer 
prevented execution. Be this as it may, as one of the members of the pre¬ 
sent Benoh was a member of the Benob, that decided Nogendra Nath Bose 
V. Bhuban Mahan Chakravarii (i), we may confidently observe that it 
was never intended in that oase to lay down any general rule that a 
[742] landlord, who has parted with his interest as landlord, cannot 
obtain a rent deoree for the arrears of rent of previous years, and that no 
such general rule was laid down or could be laid down, which could only 
be done by ligislatlve enactment. Then, is regards the oase of Sent CJiundet 
Bhunjo V. ilfon Mohini Dassi (2). which was followed in Srimant Boy v. 
Mahadeo Mahata (3), it is to be observed that its correctness formed the 
subject of consideration in the Full Benoh reference, Khetra Pal Singh 
V. Kritharthamoyi Dassi (2). In this Full Benoh oase. it was unani¬ 
mously held that, if, at a time when a suit for arrears of rent is instituted 
and a deoree is made, the plaintiff Is still the landlord, the fact that be 
has Subsequently sold his interest in the property does not prevent him 
from obtaining the benefit of section 65 of the Bengal Tenancy Act and 
executing his deoree against it. In bis Judgment in this oase, the learned 
Chief Justice has said : “If the decision in the case of Hem Chunder 
Bhunjo V. Mon Mohini Dassi (2) is, as it apparently is, opposed to this view, 
then I respectfully dissent from it.” The other learned Judges, who formed 
the Benoh, agreed with his Ijordship, the Chief Justice. Now, no doubt, 
the decision of this Full Bench does not deal with a oase such as the 
present, in which the landlord had parted with bis ineterst before be 
instituted his suit for rent, but it would seem to follow that, if he can 
execute a decree for arrears of rent as a rent-dcoree after be has parted with 
his interest as landlord, bo can also do so, when he obtained bis deoree for 
rent, even after he had parted with his inberasb in the property. The 
character of the decree a suitor obtains depends on the nature of the 
claim, and of his right to the relief sought for and is not altered by any 
change in hie position, which may have taken place subsequent to 
the accrual of his right to sue. Hence, the oase of Sem Chunder Bhunjo 


(1) (1907) 6 0. W. N. 91. 

(2) (1899) 3 0. W. N. G04. 
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(3) (1904) I. L. E. 31 Oal. 550. 

(4) U906) I. D. B. 33 Oal. 556. 
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V. Mon Mohini Dassi (1) oan no longer be oonsidered an aathorlby, or any 
obstaole in the way of the present appellants. As the learned pleader for 
the respondent candidly admitSi though the deoislon in Hem GhttTider 
Bhunjo V. Mon Mohini Dassi (1) may not have been completely demolished! 
vary little of it [743] remains. That being so. if Hem Ghiinder Bhunjo v. 
Mon Mohini Dassi (.1) is no longer an aathority, neither is Srimant Boy v. 
Mahdeo Mahata (2)i which followed it. We therefore do not consider that 
we are bound by the three above mentioned cases cited by the respondent, 
nor that there is any question, which we need refer to the decision of 
another Full Bench. The next question is, when the decree of the 10th 
July 1896 is a rent decree and oan be executed as such, what right has the 
plaintiff to the injunotion be seeks for. He seams to have none. The paini 
has now been put up for sale under the provisions of section 165 of the 
Bengal Tenancy Act. The plaintiff, as darpatnidar in possession, has 
only ** a lien," not a first charge, on the patni. The defendants appeb 
lants have a first charge on the patni. Their decree is entitled to priority 
over the plaintiff's lien. When they sell it, under section 165 of the 
Bengal Tenancy Act, they sell it free of all incumbrances. The plaintiff's 
lien, which is not a registered and notified incumbrance, as defined in 
section 161 of the Act, is destroyed—even if he has one. The Subordinate 
Judge finds, on the plaintiff's own evidenae, that he has still a subsisting 
lien, because be says he has not yet recovered from the usufruct the 
amount he paid to stop the sale. Ho produces no accounts, as be should 
have done. It may be doubted then, whether his lien still subsists or not 
—but, even if it does, the paini can clearly now be sold free of his Uen, 
The plaintiff has, therefore, no right to the.injunction he prays dor. 

We accordingly decree this appeal with costs. 


SB 0. 744. 

[744] APPEIiLATE CIVIL. 

Before Sir Francis W, Macleant K. C. I. B., Chief Justice and 

Mr. Justice Coxe. 


Shashi Eumar Mirbahar v. Sbeia Nath Banbbjbb.* 

[23rd January. 190S]. 

C<hBharer landlords—Separale colleciton of reni-^Suii for entire rent by transferee of 
toTtoie interest of one cO’sharer making other co-sharere defendanis^Maintain^ 
abilUy^Bengal Tenancy Act (VIII of 1886), Sch. 111, Art. 2—Limitation Act 
(Zr of 1877;, Sch. II, Art. 110. 

Where a teaant is jointly and severally liable lor rent to the several oo- 
sbarer landlords, a suit for rent by the transferee of the whole interest of one- 
of the oO'Sharers, mating the other oo-abarers parties.defendants, is maintain¬ 
able and a decree for the entire rent is valid ; 

Framada Nath Roy v. Ramani Kanta Roy (3) followed. 

Held also, that snoh a suit is governed by the Bengal Tenancy Aot vVIlI of 
1685;, Soh III, Art. 2. 

Mohendra Nath Kalamoree v. Koilash Chandra Dogra (4) diatlngaished. 


* Appeal from Appellate Decree No. C09 of 1906 against the decree of Pran Kri¬ 
shna Biswas, Subordinate Judge of Faridpnr, dated 20th January 1906, confirming 
the decree of Prabha Chandra Sinha, Munsifi of Bhanga, dated the 17th cl June 1905. 

(1) (1899) 3 0. W. N. 604. (3? 11907) I.Ij.R 36 Gal. 831 : L. R 86 I.A. 73 

(2; (1904) I. L. R. 31 Cal. 650. (4) (1900) 4 0. W. N. 606. 
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Second AppbaIi by the principal defendant. 

The pro forma defendant and defendants Nos. 9 to 23 were oo-sharer 
landlords of a holding. The pro forma defendant sold his share of the 
holding to the plaintiff. There was a non transferable jama within the civiE*. 
holding, recorded in the name of the principal defendant, who bad been 
holding it on payment of rent and cesses separately to the several ®h*sbarer 
landlords according to their respective shares. The plaintiff brought this 
suit to recover arrears of rent for the entire holding on his own behalf and 
his co-sharers, all of whom be made parties defendants in the suit. 

C745] The tenant-defendant alone contested the suit. The principal 
contention of the defendant was that the plaintiff b®lng one of several 
landlords could not bring a suit for the entire rent and that 
frame of the suit was bad. The Munsif decreed the suit and the bubor- 

dinate Judge confirmed his judgment. ^ 

In second appeal a new point was taken, viz„ that as the plaintiff 

claimed the arrears of rent as the assignee of the arrears due to ^ 

oo-sharer landlord. Art. 110 of the Second Schedule to the liimitation Act 

was applicable to the case. t 

Dr. Priya Nath Sen for tha appallanfi. Art. 110 of the Limitation Aot 

applies, and the oa=e of Mohendra -Nath Kalamorea v. Kotlash Chandra 

Dogra (1) is in my favour. , . ., ,__ , 

^ [MACliBAN O. 1. Bat here the assignee stands in the shoes of the 

landlord, and ean ho nob apply under the B°“Kal Tenancy Aet as the 

landlord oonld ?] As far as the arrears are oonoarnad. the plaintiH is not 

in a better position than an assignee. , 

Baba Basanta Kumar Bose for the respondent was not called 

'**’°°’maci,EAN O. J. The first point raised is that the deoree was wrong, 

inasmuch as it was a decree lor the whole rent. The oonolusive 

to that is the recent daoision of t^be Judioial Committee 

Pramada Nath Bov v. Bamani Kanta Bov (2) ‘‘"^^kiy 

December 1907. The ease in this Court is reported in 9 Calcutta Weekly 

Notes, page 3». Then another point was raised, which was not raised in 

either of the Courts helow, which was not taken in the grounds of appeal 

in the lower appellate Court, and whioh perhaps ought not to have been 

allowed to be raised here. It appears that the plaintiff is a transferee from 

the landlord of the land, of whioh the rent is sought, and also of the arrears 

of rent. It is a suit for reoovery of arrears of rant, and the ^aintiff says 

it is governed by Article 2 of schedule III of the Bengal Tenanoy Act. 

¥be difendant says it is governed by Article 110 of the second 

[746] Sohedule to the Limitation Act. and 're relies upon the case of 

Mohtndra Nath KaUmoree v. Koilash Chandra Dogra 
case, as the plaintiff was not a transferee of the enbite '“iiarost of the laod 
lord, the Court held that be was not a ‘ landlord within the meaning of 
the Bengal Tenanoy Aot. But here the plaintiffs are 

whole interest of the landlord and they stand in the stoes of the landlord 
and are “landloras" within the meaning of the Bengal Te„anoy Aot. A= 1 
have said, this point was not raised in tho lower Avpollato Court, but there 

is nobbiue in it. 

Both the appeals are dismissed with costs. 

COAE. J. I agree. _ Appeal dismissed. 


(1) ()9C0) 4 0. W. N. €06. 

(2) (1907) I. Tj. B. 36 Cal. m ; Ii- 
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[747] CIVIIj rule. 

Be/offl Mr. Justice Mitra and. Mr, Justice Oaspersz. 


CTol. 


Pitambeb Singh v. Sdkrim * 

[9bh Maroh, 1908.] 

hand Begiitration Act (Bengal Act VII of 1876) t. IQ^Milkiat property^Entry in 
register of revenue-free estates—Regulation H of 1819. 

Tbeie is a disblnotion between a milkiat oe reveane-fres estate, wbHb is 
covered by an entry in the register of cevenae^free estates after prooeedings 
held under Regulation II of 1819 and a revenue-free milkiat estate not so 
entered. 

In respect of the latter there need be no registration under the Iiand Regis¬ 
tration Act (Bengal Aot VII of 1876; and the provisions of s. 78 of the Act 
do not apply to them. 

E0LB granbed bo the plaintiff. 

One liaboor Singh as mortgagee in possession insbitabed some rent 
suits and after his death the present plaintiff was brought on the record. 

The defendants denied the exisbenoe of the relationship of landlord 
and tenant between them and the f^laintiff alleged that one Bhairo 
Sahai was their landlord, and that after his death his widow Rajroop Koer 
oame into possession, to whom they had been paying rent; after her death 
the defendants used to pay rent to Alakroof Koer, the eldest daughter of 
the said Bhairo Sahai and Rajroop Koer. 

The plaintiff derived his title as mortgagee of Ram Koer, the second 
daughter of the said Rajroop Koer, who for legal necessity had by a deed 
of sale conveyed the property, as was alleged by the’plaintiff and found by 
the learned Munsiff, before whom the suit was tried in the first instance, 
to the said Ram Koer. 

The defendants also took the objection that, ioasmuoh as neither the 
name of the plaintiff nor that of Ram Koer was registered in the Colleoto- 
rate under the provisions of the Land [748] Registration Act (VII of 
1876), the plaintiff could not proceed with his suit. 

The property was described in the plaint as milkiat property, and the 
learned Munsiff held that it bad been proved to be a revenue-free estate 
not entered in the Collector’s register, and so it was not possible that the 
name of Bam Koer or of the plaintiff or of any one else should find a 
place in the register, and he gave a decree in favour of the plaintiff. 

The defendants appealed to the District Judge, who held that, the 
name of the plaintiff not having been registered, his suit must fail under 
the provisions of section 78 of the Land Registration Act ; thereupon the 
plaintiff moved the High Court under section 622 of the Code of Civil 
Procedure and obtained a rule calling upon the defendant to show cause, 
why the said judgment and decree of the District Judge should not be set 
aside and he should not be directed to rehear tbe appeal. 

Bahu Umakali MuJcerjee appeared for the petitioners in support of the 
rule. The provisions of s. 78 of the Land Registration Act do not apply, 
inasmuch as it has neither been alleged nor proved by any evidence that 
the property in suit is a revenue-free property included under one entry 
in any part of the general register of revenue-free lands ; see s. 3 (10) of 
the Land Registration Act. The District Judge has erred in allowing the 
appeal and dismissing the suit without going into the merits of the case. 

• Oivil Rule No. 8029 of 1907. 
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Mr. S, 0. Bistvas (Babu Sarashi Ghurn Miner and Baba Bhuban ^908 
Mohan Biswas 'wibh him) for hhe opposite party. This is not a fib oasoi Id mar, g, 

which the High Court should interfere under s. 622 of the Code of ' 

Civil Procedure! because it cannot be said that the lower appellate Court Bo tiS. 
has exercised a jarisdicfaion not vested in it by law* or has failed to exer- 35 0 , 737 , 
oise a jurtsdiobion so vested, or has acted in the exercise of its jurisdiction 
illegally or wibh material irregularity. From the argument of the other 
side it is evident thab they complain that the learned District Judge has 
erred in law, which is nob a ground for interference under 8 . 622 of the 
Code of Civil Procedure. [Mixra, J. The words of the section are very 
comprehensive.] 

C 749 ] With all due respect, we are very frequently told that that 
section should always be strictly construed. Under s. 38 of the Dand 
Hegistration Act every proprietor of a revenue*free property or of any 
interest therein is bound to have his name registered as well as the 
character and extent of his interest, and s. 78 is a bar to a suit by a pro* 
prietoror mortgagee of a reveauo'free property', the learned District Judge 
very properly dismissed the plaintiff’s suit. 

Mitba and Casp&bbz, JJ. This is a rule calling on the opposite 
party to show cause, why the judgment and decree of the District Judge 
of Darbhanga should not be set aside and why he should not be directed 
to re-hear the appeal. 

The plaintiff sued for rent alleging that be was the mortgagee in pos¬ 
session, The property was described as a mitkiat property, which ordi¬ 
narily means revenue free land. It may also be called a revenue-free 
estate, but not an estabe in bbe sense the word *‘estabe'* is used in Bengal 
Aot VII of 1876. Some milkiat lands in the Behar districts were released 
after proceedings held under Regulation II of 1819. These wore called 
estates or revenue-free estates and they were entered in the Colleotorate 
in fahe register of revenue-frea estates. Bub all milkiat properties were 
not registered. It is thus nob true that every proprietor of milkiat pro¬ 
perty is bound to have his name registered. 

“ Revenue-free estate ” is defined in the Aot, It is land included 
under one entry in the general register of revenue-free estates. If it is nob 
already included, there need be no registration under Bengal Act VII of 
1876; and, if no registration be necessary, section 78 of the Act does not 
apply. The disqualification in bringing suits for rent is one, which 
attaches only, to revenue-free estates already entered in the general 
register, if bbe proprietor or manager or mortgagee fails to register his 
name. 

The Munsiff held that there was no evidence to show that the milkiat 
covered by the present suit was one that was ever registered or ought to 
have been registered under Becgal Act VH of 1876. The learned District 
Judge has made a confusion between an ordinary milkiat property and a 
mslkiat property, which is covered by an entry in bbe general register of 
revenue-free estates. [750] He is wrong in applying section 78 of the 
Land Registration Act to the present case. 

In the absence of any evidecce that the name of the predecessor of 
the plaintiff was recorded in the register, we think that the learned Judge 
ought not bo have dismissed the suit on bbe ground of non-registration of 
name. He ought to have tried the appeal on the merits. 

We aoooidingly set aside the decree passed by the learned Judge and 
direct, in terms of the rule, that he do re-hear the appeal. Costs of this 
rule will abide bbe result. 
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[751] OBIGINAIi ClVIIi. 

Before Mr. Justice Woodroffe. 

Asiatic Steam Navigation Company v. Bengal Coal Company.* 

[12bh May, 1908.] 

Evidence— DspoBitiont—AdmissibiHty^Preiumpiion^Indian Merchant Shipping Act 
(F of 188 ^)—Preliminary enquiry—Statementt not ehallengea. 

la the oourao ol a prelimtaary enqaity, held uadet the 

ShippiQg Aob ol 1833, to invaetigato into a oMhsion, the OoSnanv 

bain^g lapreseatfid by theit attorney, oertam offloeta ol the defendant Company 

made oeetain atafeements on oath. 

Held, that the failure of the attorney ol the 
the aoouraoy of the=.e atatementa afforded a strong 
tationa against the defendant Company therem oontamed ® 
thU ground among others, the atatementa were admissible in evidence. 

Simpaon v. Robinson (1', B. v. Coyle (2). Morgan v. Soans (3), v. Oo« 

(4), Hampien v- Wallis (5), and Sookram Misser v. Growdy (6), referred to. 

This suit was iasbibubed by bhe Asiabio Sbaatn Navigabion Company 
for damages for bhe loss suffered by bheir S S. "Naranr owing bo a ooK'^ion 
wibh bha S S. “Sanoboria” belonging bo bhe Bengal Oo^l Company. The 

plaintiff “ ot•■sl“nor toThJ 

oa isba par, of those in cWgo 

persons in charge li her. and the disregard on their part of the rules and 

regula^ons A. M. on Jana 1907 

L7o^J Psvlon Ab the bime of bhe oollision Capbain William 

w. r Z‘. 1. ~ oi' .b. s. s, s.bb.ori. ;• «a S....a 

Shanlev Charles Bezer was bhe navigabing officer on the watch. ^ 

Previous bo suit, on bhe 25th July 1907, a preliminary enquiry, m- 
ofcj+inhfld At bha Instance of bhe Government of Bengal, was held under bhe 
Inffiau^Merohanb Shipping Aob. for bha purpose of an investigation 

inhn hheoollision. At this enquiry, ab whioh bhe defendant Company was 
represented by bheir abborney, Capbain Ward and Mr. Bezer made 
Lnne on oath, and bhe latter aooapbad'respoasibiliby forbbe collision m these 
barms • ** I am prepared bo admlb that I made a mistake and accept res- 

rtnncihilibv for this accident/’ This sbabemenb was nob challenged by bhe 
Sbborney for bhe defendant Company. On bhe 26bh July 1907, on being 
charged by the Preliminary Court of Enquiry, wibh oommibbing a negligent 

aob. Mr. Bezer pleaded guilty. ,, -r, , . , i j 

At bhe time of bhe heating of bhe suit Mr. Bezer being in England, 

and Captain Ward being at Colombo in command of bhe S. S. *' Sanotona/* 
whioh was then on her way bo Caloubba, were nob called as witnesses, and 
thereupon bheir depositions made in bhe preliminary enquiry were tender¬ 
ed in evidence on behalf of bhe plaintiff company. 

Mr. B. O. Uitter (Mr. Zorab wibh him) fo r bhe defendant Company. 

• Original Civil Suit No. 837 of 1907. 

(1^ (1848) 12 Q. B 611, 612. (4)* (1878) L. R. 8 Oh. D. 148. 

2 1866 7 Ooi O. 0. 76. (6) (1894) D R. 27 Oh D. 261. 

11) (1884) 8 01. Pin. 169, 208. (6) (1878) 19 W. B. 388. 
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The depositions made by the oapbain and mate at the preliminary 
enquiry oould not be admitted in evidence against the defendant company 
in this suit, as the defendant company were not a party to those proceed¬ 
ings and could not be hold bound by the statements of their servants. 

Mr. Buckland (Mr. Stokes with him) for the plaintiff Company. ^ 

The statement of the master was admissible under sections 18 and 33 
of .the Evidence Act. Also see The Manchester (1) and The Solway (2). The 
statement of the mate was admissible under sections 32 (3) and 33 of the 
Evidence Act. The defendant [753] company were a party to the pre¬ 
liminary enquiry : they appeared through their attorney, who cross-exa¬ 
mined witnesses. 

WOODBOFFE J. Ijearned oounsel for the plaintiff tenders in evidenoa 
the depositions of Captain "Ward and Mr. Bezer, the master and mate, res¬ 
pectively, of the defendant's vessel. The depositions were recorded in the 
preliminary enquiry, held under ths Indian Merchant Shipping Act of 
1883, instituted at the instance of the Government of Bengal, for the pur¬ 
pose of making an investigation into the collision, the subjeot matber of 
this suit. The mate of the defendant's vessel, Bezer, at that enquiry, 
admitted that he was negligent and pleaded guilty, and in consequence of 
that, it was not necessary to form the Special Court contemplated by that 
Act, The statement he made was in these terms ; —*' I am prepared to 
say I made a mistake and accept responaibility for this accident." Learned 
counsel for the defendant stated that both the captain and mate of the 
vessel are not in this country, the former being in Colombo and the latter 
in England. I also understood from what was said, the defendant did nob 
intend to call either of them. Learned oonnsel however objects to the 
admission of the evidence on the ground that these statements made by 
the defendant’s officers at the enquiry do not affect the company, their 
employers. 1 am of opinion that these depositions are evidenoa. I admit 
them on the following grounds:—It is admitted that the defendant com¬ 
pany did appear upon the preliminary enquiry and were represented 
there in by their solicitor. The statements therefore of the company’s 
officers are statements made in the presence of the defendant. Further, 
it appears from the depositions themselves that the defendant company did 
not challenge the accuracy of the statements of their officers made in the 
presence of its representatives and in particular in no way did their solici¬ 
tor challenge the statement of the 2nd mate that he made a mistake 
and that be accepted responsibility for the accident. It is impossible 
to suppose that he would nob have done so, had the defendant company 
reason to suppose that the statement was not oorreob. On the contrary, 
all that the defendant's solicitor did, was to cross-examine to [754] esta¬ 
blish the faot that the plaintiff's vessel was a twin-screw steamer. 

lb has no doubt been held that statements made in a party’s presence 
during a trial, are not generally receivable against him merely on the 
ground that be does not deny them, beoanse the regularity of jndioial 
proceedings prevents the free interposition permitted in ordinary conver¬ 
sation. However oases may occur in which the refusal of a patty to 
reject a charge made in a Court of Justice, or to oross-examine or contra- 
diet a witness, or to reply to an affidavit, may afford a strong presumption 
that the imputations made against him are oorreob. See Simpson v. 
_ _ 

(1) (1939) 1 W. Rob. 63. (3) (1886) L. B. 10 P. D. 197. 
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1101 Eobinaon {!), B. v. Coyle (2), Morgan v. £?vans (3), Freeman y,Cox[4), 

Mat la. Hampden v. Wallis (5), and Sookram Misser v. W, Growdy (6), Here 

bhe detendanb's solioibor appeared all the enquiry and cross-ezamiaed, and 
ib was clearly open to him, bo challenge the accuracy of the sbabemenbs 
relied on, bub ha did nob. And lb musb be assumed bhab he did nob do so, 
880.981. because bhe defendanb company was sabisded bhey were brae. I bhink on 

bbis ground bhe depositions both of the master and the mate are admissi¬ 
ble. Nezb 1 think bhe sbabemenb of bhe mate is addibioaally admissible, 
because his abbendanoe cannot be procured wibhoub an amount of delay 
or expense which, nnder bhe circumstances of bhe case, appears bo be 
unreasonable, and because his sbabemenb under section 32 (3) of the 
Hvidence Act is a sbabemenb, which is against his interest. 1 mean bhe 
sbabemenb bhab he was bhe parby, who was responsible for bhe accident. 
Next, I bhink both sbabements are admissible as explaining bhe reason why 
neither of these persons are called as witnesses. I was leEfa under bhe 
impression bhab these witnesses would be called, bub bhab Mr. 2orab 
could nob for bhe present give me bhe information I desired, because 
these two persons were nob present. I understood that they were 
bo be called, and ib was nob until Friday bhab I heard for bhe first bime 
that ib was nob intended to call them. If they are nob called, the 
sbabemenbs tendered show that bhe reason is that their evidence would 
be unfavourable to the defendant company and not any other, which 
[755] may be suggested. Finally, I bhink bhe statement of bhe mate 
relevant on bhe question of costs. Ib shows bhab the defendant company 
knew bhab bhe negligence was due to their officers, yet in bhe pleadings 
they allege bhab bhe accident was entirely due bo bhe negligent navigation 
of bhe plaintiff’s vessel and ib was nob bill Friday last I was bold by counsel 
for the defendant, bhab be could nob contend there was np negligence on 
his part. Ib is relevant therefore on one question, which I have bo deter¬ 
mine, namely, bhab of costs. On these grounds I admit these statements, 
which will be accordingly marked. I may add bhab after judgment was 
delivered Mr. Mibber, who appears on behalf of bhe defendant company, 
stated that, while there was no doubt bhe sbabemenb of bhe mate was 
againsb his client, yet bhab he would have called bhe masher, it he could 

have obtained his abbendanoe. 

Attorneys for bhe plaintiff company : Pugh & Co. 

Attorneys for bhe defendanb company : Orr» Dignam & Co, 
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[756] FUtiliBENOH. 

Before Sir Francis W, Maoleant K. C. Z. £?., Chief Justicex Mr. Justice 
Eampinii Mr, Justice Brettt Mr, Justice Mitra and Mr. Justice Doss, 

Saitkndra Naxh Bat Chaudhubi v . Kastdba Kumabi 

Gbaiwabin.* 

[5bh May, 1908 ] 

Civil Procedure Code {Act S.IV of 1882), s. l^^^Judgmeni—^Judgmerki toriiien after 
transfer of the judge from the place, tohere the case was heard, if valid- 


* Beferenoe to a Fall Becoh in Appeals !rom Original Deocees Hoe. 68 and 1^7 of 
1906. 

(1) (1848) 12 Q. B. 611, 612. (4) (1878) Ij. B. 8 Oh. D. 148. 

(2J (1866) 7.00X. O. O, 76. (6) (18^4) D. B. 27 Ch. D. 261. 

(8) (1884) 8 01. & Fin. 169, 203. (6) (1878) 19 W. B. 288. 
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The judgment* referred to in seotion 199 of the Oieil Proaedure Oode, whioh 
oen be pronoanoed by a Judge’s aaooesaoe, m^y ba writtea after he haa oeased 
to exercise juriadletioii in the plaoe, where the oiuae of action ia the suit to 
whioh the judgment relates, arose, owing to his transfer orprooeading on leave. 

Mutiy Lall Sen v. Deshkar Roy (1) held inapplioable. Parbutly v. Biggin (2) 
and jSundar Kuar v. Chandreshwar Prasad Narain Sin^h (8), followed. 

[Fol: 85 All. 868; Ref; 48 All. 862=61 I.,C. 982.] 

Sboond Afpeaii by defendants Nos. 1 and 9. 

The faots of the ease appear from the Order of Beferenoet whioh was 
as follows :— 


MAY f. 


VUX^t, 

S5 0. 

0. V. 

=s8 0.6; jz 


These are two appeals against one deoision, dated the 21 at November 1905* of Mr. 
W. H. Thomson, who desoribes himself as **late Babordinate Judge of Deoghut, now 
Bnbordinate Judge otDamka.” 

The faots are these The plaintiff Srimati Thaknrani Kastura Kumarl GhatwaUn, 
through the manager, appointed by the Court of Wards to manage the estate of bee 
deceased husband, sued to eject certain defendants from lands in tbe Sub-Division of 
Deoghur. Tbe principal defendant was the defendant No. 1, Dala Brij Bahati Sabai. 
There were other defendants, who were sub-lessees under Dala Brij Behari The learned 
Subordinate Judge speaks of them as ‘‘eab defendants ** Tbe plaintiff obtained a 
decree. Soma of the defendants oompromisod the case with her. The only defendants, 
who are dissatisfied with the decree of the Subordinate Judge, are the defendants 
Nos. 1 and 9 ; and they have preferred these two appeals to us, the appellant in appeal 
No. 68 being the defendant No. 9, and the appellant in appeal No. 147 being the 
defendant No 1. 

C757] The grounds of appeal taken in this Court are/«rs2, that the Subordinate 
Judge is wrong in holding that the land in dispute is not held upon a permanent 
tenure, and secondlV‘ that the judgment of the Subordinate Judge is not legal, beoause 
it was pronouDoed after he had oeased to be Subordinate Judge of Deoghur, or to ex- 
eroiae powers in that Sub-Division, having been appointed Subordinate Judge in an¬ 
other Sub-Division of the Sonthal Parganas, namely, the Sadar Sub-Division, Dumka. 

It is unnecessary for us to deal with tbe first of these two grounds of appeal, 
because we consider that the second ground should prevail and that the suit should be 
remanded to be disposed of in a legal manner by the Subordinate Judge of Deoghur. 

Tbe suit was instituted before, and tried, by Mr. Thomson, when he was Subor¬ 
dinate Judge of Deoghur, but by an order of the Dooal Government (to be found in 
tbe Calcutta Qaeette of the 4th January. 1905, page 7, and dated the 31st December 
1S04, Mr Thomson was transferred to Dumka and oeased to be Subordinate Judge of 
Deoghur on tbe 17th January, 1905. On this date he recorded tbe following order : 
** Defendants refuse to argue or to file written arguments. 1 am making over charge 
to-day and all the parties want me to write the judgment, so the record must be sent 
to Dumka, to whioh place I am going on transfer.’' 

Then on the 2l8t November 1905, that is after a lapse of 10 months, he wrote hie 
judgment and sent it with tbe following order to tbe then Subordinate Judge of 
Deogbar : ** Judgment writtea and signed. Det the record be returned to the present 
Subordinate Judge of Deoghur for favour lof delivery of judgment." It is to be 
presumed that the present Subordinate Judge of Deoghur. Mr. MoGavin, delivered tbe 
judgment, but it ie noticeable that the decrees were signed by Mr. Thomson. The 
legality of the proceedings is impugned by the appellants before us : and we have no 
doubt that they are illegal. The provisions of seotion 199 of the Code of Civil Prooe- 
dure allow a Judge to prononooe a judgment written by bis predecessor, but not 
pronounced. But this must mean, we think, a judgment written by a judge, when he 
is holding office, in which he ia succeeded by another officer, and who, simply beoause 
he has not time to pronounce the judgment, which he has already written, has to 
leave the task to his successor. Tbe seotion oannot in our opinion oovei a case, such 
as the present, in whioh Mr. Thomson oeased to be Bubordin wte Judge of Deoghur 
on tbe 17 January 1905 and was then auooeeded in office by another gentleman, when 
he proceeded to tbe Sadar Sub-Divisioa of tbe Sonthal Parganas, namely, Dumka, 
where, after a lapse of about 10 months, he wrote his Judgment. 

We may note that we find from the Calcutta Gaeelie of tbe 11th May 1904 (page 
667) that by an order of the Local Government, dated the 9th May 1904, Mr. Thomson 


(1) (1867) 9 W. R. 1. 

(2) (1872) 17 W. B. 476. 
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was vested with the powers of Subordinate Judge within thelooal limits of theDaoghur 
Bub-Diviaion. He had, therefore, no power of a Subordiaate Judge in the whole 
district, and by the subsequent order ofithe Slst December 1904, it is olear that, when 
he made over charge of his office to the Subordinate Judge of Deoghur, he entirely 
ceased to have any powers in that Sub-DWision. 

[788] Wa therefore consider that we should set aside the judgment and decrees 
of the Subordinate Judge, so far as the defendants Hos. 1 and 9 are concerned, and 
remand the suits to the Subordinate Judge of Deogbur, to proceed with them as pro¬ 
vided iu Eeotlon 191 of the Oivil Procedure Code. 

We are, however, met with the judgment of a Division Bench of this Ooart, in 
Sunder Kuar v. GhandresHtoar Pratad Narain Singh <1>, in which it has been held 
that the judge, who has heard the evidence in a case, is entitled under seotion 199 of 
the Oivil Procedure Code to write his judgment and send it to his successor for 
delivery, although the judgment was written by him after he had taken leave or left 
the post, which he was occupying, when he heard the case. Two other oases have 
been cited to us, vis., Mutly'Lall Sen v. Deihkar Roy (2), and Parhuity v. Biggin (3). 
The former, wbioh is the decision of a Pull Bench, is in favour of the view we take. 
The latter is in favour of the view taken by the learned judges who decided the case of 
8u*ider Kuar v. Ghandreshwar Prasad Narain Singh (1). But there is this distinction 
between the case of Parhuity v. Biggin (3) and the present case, that in Parhuiii v. 
Biggin (3) the Subordinate Judge, who tried the case, had made up his mind about it 
bdfoT6 daktog ovet oHai'go to bis oaooGSsor* In th© pcaaeut oase* Mr, Thomsoii liaa 
not done so, and apparently took 10 months to come to a decision in the case. Bat wa 
do not rest our decision on that ground- We think it is olear that under seotion 199, 
a judgment, which can bo pronounced by a judge’s successor, must be one written by 
the judge while he holds office, and not one written after he has ceased to exercise 
jurisdiction owing to his transfer, his taking leave, or his retirement. To hold 
otherwise may be convenient, but in out opinion it is contrary to the meaning o! 
section 199 and may lead to gross irregularities and abuses. 


We must therefore refer this question to a Pall Bench and wo accordingly do so 
and Invite them to decide—* Whether the judgment referred to in seotion 119 of the 
Oivil Procedure Code, which can be pronounced by a ]udge a saoceasor, is one which 
must be written by the judge, while holding office as ludge, or whether it may be 
one written after he has ceased to exercise jarisdiotion in the place, where the cause 
of action in the suit to which the judgment relates arose, owing to his transfer or pro¬ 
ceeding on leave." 

Babu Dtoarka Nath Ohakravarti {Bahti Tarak Gkandra Chakravarti 
and Babu Girija Prasanna Boy Chaudhuri with him^ for the appellants. 
Can a judgment written by a Sub-Judge, when he had reverted as a Munsif, 
he regarded as a judgment ? Mutty hall Sen v. D&shkar Boy (S') is clearly 
in point and in my favour. Parhuity v. Higgin (3) does not follow Mutiy 
hall Sen v. Deshkar Boy (2) and Sundar Kuar v. Chandreshwar Prasad 
Naratn Singh (1) goes still further. [MaOLEAN O. J. The object of s. 199 
Is to [759] relieve the parties of suspense and delay.] [Mitra J. Seotion 
199 was introduced in the old Code after the deoision in Matty hall Sen v. 
Deshkar Boy (2), apparently to get rid of the previous decisions]. The 
word " predecessor *' in s. 199 means “ predecessor while writing judg¬ 
ment**. [MfTRA J, It is then an useless section ? If he could write, he 
could deliver the judgment also in most oases]. 

The unreported judgments of Mitra J. iu S. A. 2261 of 1902, decided 
on the 24tb January 1905, and in S. A. 2239 of 1905, decided on the 1st 
February 19C5. are iu my favour. [MitBa J. In those oases this point 
does not appear bo have been argued.] On the merits, the case was not 
really gone into thoroughly. [M vOLEAN O. J. The defendants refused 
to argue ] But the Subordinate Judge was going away that day. If the 
oonneels and the record were before him when he wrote the judgment, he 
could have consulted them in case of doubt. TMacleah O. J. If ho had, 


(1) (1907) 1. Ij. R. 34 Oal. 298. 

(2) (1867) 9 W. B. 1. 
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he ooald leave the matter to his saooessor]. [Mitba J. Suppose he has 
no donbbs ? And do yon think that the state of mind of the Judge, when 
he wrote the judgment, was not exactly what it would have been, if he 
had written the judgment, when he beard the oase ?] I am taking an 
extreme oase. 

[Doss J. Qirjashankar Narsiram v. Qopalji Qulabbhai (1) agrees 
with Sundar Kuar v. Chandreahwar Prasad Narain Singh (9) in prin- 
olple.] 

Babu Bant Charan Sditra for the respondent was not oalled upon. 

Maolean C. j. The question submitted to the Full Benoh is whether 
the judgment, referred to in section 199 of the Civil Prooedure Code, which 
can be pronounoed by a judge’s successor, is one, which must he written 
by the judge, while holding office as judge, or whether it may be one 
written after he has ceased to exercise jurisdiction in the place, where the 
cause of action in the suit, to which the judgment relates, arose, owing 
to his transfer or proceeding on leave, 1 think the language of the 

[760] section is a little involved, and the real question, which is raised 
by this Beferenoe is, whether the decision in the oase of Sundar Kuar v. 
Chandreahwar Prasad Narain Singh (2), which held that the judge, who 
has heard the evidence in the oase, is entitled under section 199 of the 
Civil Prooedure Code to write his judgment and to send it to his successor 
for delivery, although the judgment was written by him after he had 
taken leave or left the post, which be was occupying, when he heard the 
oase, is correct. 

The question seems to me to depend entirely upon the construction 
of section 199 of the Code of Civil Prooedure. It is a .very short sec¬ 
tion. and in my judgment, its construction is not susceptible of any real 
difficulty. The section runs as follows “ A judge may pronounce 
a judgment written by his predecessor, but not pronounced.’* In this 
oase, the suit was heard by Mr. Thomson, when he was Subordinate 
Judge of Deoghur, and he was subsequently transferred to Dumka and 
ceased to be Subordinate Judge of Deoghur on the 17th January 1905. 
On that date he recorded the following order " Defendants refuse to argue 
or to hie written argument. I am making over charge to-day and all the 
parties want me to write the judgment; so the record must be sent to 
Dumka, to which place I am going on transfer.” I regret Mr. Thomson 
took ten months to write his judgment. He however did write it 
and sent it to his successor at Deoghur to deliver and he did deliver it. 
It is urged that this is illegal and that section 199 does not justify 
such a prooedure. In my opinion, it does. There is nothing in that 
section, which indicates directly or indirectly that the judgment of the 
judge, who is leaving the Court, must be written by him, before he has 
left. That is the point urged by the learned Vakil for the appellant. 
Apart from authority, and had it not been for the respect I feel for the 
view of the referring Benoh, I personally should entertain no doubt upon 
the question of the construction of the section. And it seems to me 
that the authorities are in favour of the view I have expressed. I 
have already referred bo the oase of Sundar Kuar v. Chandreshwar 
Prasad Narain Singh (2), which is the last authority upon the 

[761] point. There is a similar decision in the case of Qirjashankar 
Narsiram v. Qopalji Qulabbhai (1), in which the Court held that section 
199 was a clear answer to a similar objeobion. As regards the older oasesi 

(IJ (190BJ 7 Bom. D. R. 961. (2) (1907) I. Ii. B. 3l Oal. 293. 
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the ease of Parhutty v. HigginiX') is an aubhorihy' againsfi 6he present 
appellant; and the earlier ease Muity hall Sen v. Deshkar Bov(2) has no 
appUoatlon to the question now under dtsoussion; for seotion 199 was not 
in esistenoe, when that ease was decided; besides, the faots of that ease 
are obviously different. All that was then held was that the opinions 
(redUoed to writing) of judges, who heard the case, bub who had ceased to 
be judges of the High Court before judgment was pronounced, could not 
bo treated as judgments, but must be regarded as mere memoranda. Two 
of the judges had retired and the third had died, before judgment was 

delivered. That is not the present case. 

Before I part with the case, I desire to express strongly that the 
judge, when transferred, ought not to have allowed such an inordinately 
long period as ten months to elapse before sending his judgment to his 
suoo 0 HSor. He ought to have done so—^as quickly as he reasonably could, 

and I hope this will be done in future. i_ . a 

I therefore answer the question by saying that the judge, who heard 
tibe evldencd in bho oasoi is dabifilod under seobion 199 of the Oode of Oivil 
Prooodura to write his judgment and send it to his successor for delivery, 
although the judgment was written by him after he had left the judicial 
post, which ha was occupying, when he heard the case. _ 

The result is that the appeal is sent back to the Division Benon, 
which made the reference, with this intimation of our opinion. 

The appellant must pay the costs of this Reference. 

RampiNi J. I do not wish ho press the view I expressed in the 

Reference : I agree with the learned Chief Justice. 

r762] BbETT J. I agree with the learned Chief Justice. 

Mitra j I agree with the learned Chief Justice. Babu Dwarka 
Nath OhakraUrbi, in the course of his argument, referred to two oases 
(Appeals from Appellate Decrees Nos. 2264 and 2239 of 1905) decided by 
me in the beginning of the year 1905. The faots of those oases are clearly 
distinguishable from those of the present case, and I think the question, 
which has now been argued, was not argued before me in those oases. 

Dobs J I agree in the judgment of the learned Chief Justice. 


88 0. 763 (=13 0. W. N. 482). 

[763] APPBIiLATB CIVID. 

Before Sir Francis W. Maolean, K.G,I.E,t Chief Justioct and Mr, Justice 

Coxe. 

Nanda Lai, Goswami v. Atarmani Dasbe*. 

[29th January, 1908.] 

Land Acquisition^Apportionment —Landlord and tenant—Bengal Tenancy Aet (VIII of 
1885), s. 60, applicability of^Preaumplion of permanency of holding^Compenta- 

tion money. , . . «, 

In apportioning oompeneation money between the landlord and the tenant 

in a L'^nd Acquieition prooeeding, seobion 60 of the Bengal Tenancy Act haa 

no direct application, but the principle involved in that aeotion is a uaefal guide 

to the Courts in matters of this nature. 

tFol. 1 Pat. L. J. 67 ; Ref. 36 All. 368 ; 10 T. 0. 325=16 C. W. N. 752 ] 

• Appeal from Original Decree No. 201 of 1906, against the decree of Moulvi Abdul 
Bari, Subordinate Judge of Hooghly, dated the 27th of April 1906. 

(1) (1872) 17 W. R. 475. (2) (1867) 9 W. B. 1. 
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AfpbaIj by the olaimanba. 

Tbero 'was a plob of land mdasuring 26 bighas belonging to the 
Goswami family of Serampore. One Biswambbar Sen held this land as a 
benanb at a jama of Bs. 54-6>8. On the death of Btswambhar, his son 
Sreenabb held the land. On the lOah November 1877i Sreenabh gave a 
maurasi mukarar* patta of this land to the Gbampdant Jute Mills under 
a registered sub-lease at a rent of Hs. 102 a year. Sreenath was sucoeeded 
by his widow Atarmanii and she is one of the respondents in this appeal. 
Out of bhis 26 bighas, the Governmenb has aoQUired 2 bighas 6 oobbas at 
Bs. 4,246-3*6 pies, and the Deputy Colleobor apportioned the compensa¬ 
tion money awarding to the claimant zemindars and the putnidars a sum 
equal to the capitalised value of 20 years’ rent ; to Atarmanri also ab the 
same rate, and the rest to bhe Cbampdani Jute Mills Company. The 
zemindars caused a reference to be made to the Civil Court. The judge 
held, from the fact that the rent was paid at a uniform rate for more than 
the last 20 years, that bhe tenure was a permanent one and that the 
zemindars were not entitled to more than the amount allowed. 

[764] The zemindars’ claim was therefore dismissed and they 
appealed. 

Babu Dtoarka Nath Chakravarti {Babu Shihohandra Palit and Baba 
Satyendranaih Mukherji with him) for the claimants. Section 60 of the 
Bengal Tenancy Act does nob apply to proceedings other than those under 
that Act: Nilmani Maiira v. Mathura I^ath Joardar(ih Basamoy Purkaii 
V. Srinath MoyYa{^)» See also Sarat Chandra Qhose v. 8hyam Chand 
Sin^/iaCS). The tenant must prove permanency. But the onus has been 
put upon us. See Caspersz v. Kader Nath Sarbadhikari{,4t), Durga Mohun 
Das v. Bakhal Chandra Boy ChowcthAiryi^), 

Bon. Dr. Bash Behari Qhos& {Babh Satish Chandra Qhosh and Babu 
Upendra Lai Boy with him) for the opposite party. The question of the 
onus is not material, if X can prove X am a tenant for 20 years at a uni¬ 
form rate. The presumption always arises, when the question is between 
landlord and tenant. A judge, when unfettered by legislation, must give 
eSeot to the presumption. Seetion 60 is really meant for the benefit of 
raiyats and was not always restricted in its application. See Dukhina 
Mohun Boy v. KureemooLlah Mookiear 1,6). As to presumption of perma¬ 
nency : Nabakurnan Debi v. Behari Lai 6en^7)t Upendra Krishna Mandal 
V. Ismail Khan Mahomed(S), Nil Batan Mandal v. Ismail Khan Mahom¬ 
ed (,9). Atarmani was a ho/'Diouitural tenant. The Court has to ascertain 
the nature of the interest of tenants : Dinendra Narain Boy v. Ttluram 
MukerjiW), Shama Prosunno Bose Mozumdar v. Brakoda Sundari 

DasiUl). 

Babu Shibohandra Palit in reply. Dukhina Mohun Boy v. Kuree- 
moollah Mookiear\fi) is inapplicable, as it was decided before the Bengal 
Tenancy Act oame into force. An Act must be construed by itself: 
Norendra Nath Sircar v. Kamalbasini Dasi( l2). 

[765] MaoijBAN C. J. The question in this case arises as to the 
apportionment of certain money awarded for oompalsory purchase of land 

(1) (1900) 6 O. L. J. 413. (b) (X9U1) 1. Lt. R. 32 Cal. 41; Ij. K. 81 

(2) (1902) 7 O. W. N. 182. I. A. 144, 

(8) (1906) 10 0. W. 930. (9) (1904) I. ti. K. 32 Oal. &1: It. B. 31 

(4) (1901) 1. Hi. B. 28 Cal. 738. 1. A. 149. 

(6) (1901) 6C. W. 14. 801. ( 10) (1908) 1. It. B. 80 Cal. 801. 

(6) (1869) 12 W. B. 248. (11) (1900) I. Ij. B. 28 Cal. 146. 

(7) (1907) 1. Ij. B. ex Cal. 902; L. B. 84 (12) (1896) 1. U IV 23 Oal. 686; UR. 28 

1. A. lep. I. A. 1 $. 
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under fahe provisions of bhe L^ind Aoquisibion Aob. Ifa is the old sbrnggle 
between the zemindar on the one hand, and the tenant on the other. The 
real question is this, whether the Goarb below was right in presaming, in 
bhe oiroumstanoes I am about to state, that the tenure of one Bissambbar 
Sen, who is long sinoe dead, was of a permanent nature. The origin of 
bhe tenure is lost in obsourity, and we do nob know what it was. But it 
appears that one Bissambhar Sen had bean holding the land as a tenant 
at a rent of Bs. 54.odd. It appears from the evidence in the case that 
ever since the death of Bissambhar, which apparently occurred some 55 
years ago, his son Sreenath Sen, who then by inheritance held the pro¬ 
perty, bad been paying the same rent, and after his death, his widow, a 
party to bhe present proceeding, Sreemubty Atarmani Dasi, has been pay¬ 
ing the Bama rent. The result, therefore, is, that for a period of some 55 
years, the evidence shows, the same rent has been paid. It appears that 
on the lObh of November 1873, Sreenath Sen gave a maurasi mukarar* 
patta of the land to the Ghampdani Jute Mills Gompany, vibo are the 
respondents on the present appeal, at an enhanced rent of Hs. 102 per 
annum. It also appears that the value of the land has gone up very much 
and, upon bhe evidence of bhe appellants’ own witnesses, the value of bhe 
whole land included in the tenure is now seven thousand rupees, instead 
of Bs. 54 a year. It is equally clear that no steps have been taken by 
the landlord either bo evict Bissambbar Sen or those bolding under him, 
or to enhance the rent of the tenure. In these oiroumstanoes was nob 
the Court right in bolding that a presumption arose that the tenure was 
of a permanent nature ? It is not disputed that section 50 of the Bengal 
Tenancy Act does not apply to questions which arise in proceedings of 
this nature. But it is said and, 1 think, properly said, that the principle 
involved in that section Is a useful guide to the Courts in matters of this 
nature. I do not pub it higher than that. But this is clear, that, if the 
zemindar bad brought an action, either to evict or bo enhance, on the 
ground that bhe tenure was not a permanent one, the defendants, the 
tenure-holders could then have claimed, and successfully claimed, the 
beneht of [766] section 50 of the Bengal Tenancy Act; and it is probable 
that for that reason, nobwibbstanding the great rise in the value of the 
land, the zemindar has not brought any suit of that nature. In these 
oiroumstanoes, is not the Court iustified in presuming that the tenure 
was permanent ? There is nothing on the part of the landlord to show, 
what was the nature of the tenure in its inception : aud I have stated all 
the facts, which we have before us. On these facts I think the view taken 
by the Court below is right, and the presumption has nob been rebutted 
that the tenure is permanent. 

The result is that the appeal fails and must be dismissed with costs 
— two sets, one for respondents, Finlay Muir & Co., and one for respon¬ 
dents, Atarmani. 

OoXE, J. I agree. 

Appeal dismissed. 
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[767] APPEIiliAIE OIVIIi. 

Before Sir Francis W, MaoUant K. G. I. B., Chief Justice, and Mr. Justice app^^tjb 

^0^^- OiVUi. 

Abdul Satxab v. Satta Bhushan Dab.* 39 o. 76?. 

[21sh February, 1908.] 

Decree ex parte — ilortgage^Pertonal decree—Inherent Power of Court to set aside ex 

parte decree^Transfer of Property Act (IF of 1882), s. 90—Swccession Certificate 

Act Wll of 1889), e. 4. ' 

A deoiea uodei 8. 90 of tho Tcaasfer of Froperky Aot bavins l>een made ex 
parte, 

BeJd, that there is inherent jurisdiotion in the Ooact to set it aside. 

Bibi Taaliman y. Harihar Mahto (1), followed. 

Held further, that if the decree be a personal deoree for a large snm. it oaght 
not to have keen made ex parte. 

A deoree oan only be passed, under s. 90, against a defendant from whom the 
balanoe is legally recoverable. 

Having regard to s. 4 of the Succession Certificate Aot, the Court cannot pass 
any deoree under s. 90 in favour of the representative of the mortgages, if no 
certificate has been granted to him, and a grant of the certificate subsequent 
to the passing of the deoree under s. 90 is not sufifioient to gat rid of the diffi¬ 
culty in his path. 

CDist. 71 I. O. 840,3 

Appeals from orders by Abdul Satiar Taluhdar, bhe dofendanfc No. 6. 

Abdul Wabed Talukdar, the iabher o£ the appellant and bis brofaber, 
mortgaged a portion o£ bis properties to the late father of the present 
deoree-bolder, the respondent. Afterwards Abdul Wabed, before going on a 
pilgrimage to Meooa, made a gift of all his properties, inoludlng the equity 
of redemption in the mortgaged properties, to his sons, the judgment- 
debtors, under a deed of gift oalled tamliknama. The mortgagee then 
sued upon bis mortgage-bond the mortgagor and his sons, the donees, and 
obtained a deoree against them. 

[768] In that suit the mortgagees sought for a declaration that his 
decree might also be enforced against properties other than those mort¬ 
gaged. There was, however, no personal deoree against any one. The 
original mortgagee died alter obtaining the deoree, and his son, Satya 
Bhushan Das, the present respondent, enforced the mortgage-decree 
against the mortgaged properties. Satya Bhushan, however, applied for 
the execution of the deoree, before he got a enooession oerbificate under 
s. 4 of the Succession Certificate Act. The sale proceeds of the mortgaged 
properties proved insufficient to pay up the decree. Satya Bhushan then 
obtained under s. 90 of the Transfer of Property Aot an ex parte decree for 
the balanoe duo under the mortgage deoree against the mortgagor, judg¬ 
ment-debtor, and attached the other properbiee covered by tho tamUknama, 

Defendant No. 6, then applied to have the order sot aside under s. 108 of 
the Civil Procedure Code. The application was rejected. He then object¬ 
ed to the attachment on the ground, amongst others, that the properties 
belonged to the sons of the mortgagor in virtue of the gift. That objec¬ 
tion was also overruled. 

* Appeal from Order, Ho. 82 of 1906, againet the order of Ambita Chaiau DntI 
Babordiaate Judge of Barieal, dated Beptember, 26, 1906. 

U) (1904) I. Xj. B. 83 Oal. 269, 

i69 
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Heaoe bhese appeals by oca o£ bhe jadgmenb-dabbors; one againsb 
bhe order under b. 108 o£ bhe Oivil Prooedure Code and the obber agaiosb 
bhe order under s. 244 of bhe Civil Prooedure Code. 

Hon. Dr. Bash Behary Qhose [Babu Chandra Kanta Qhosh wibh him) 
for bhe appellanb. The respondonb was nob enbibled bo any deoree under 
s. 90 of bhe Transfer of Propery Aob* as when he applied for ib ha 
had gob no suooession oarbideabe. He was nob enbibled bo have ib againsb 
me as my fabher was alive. A personal decree has bean made againsb 
the assignee of bhe equity of radempbion. S. 53 of bhe Transfer 
of Property Aob allows a regular suit bo avoid oonveyanoe by gift—a 
suib by the mortgagee for self and all bhe oredibors againsb bhe mortgagor. 
Hakim Lai v. Mooshahar Sahu (1). Assuming that there was a 
fraudulent oonveyanoe, the prooedure here was inoompetenb. The liabi¬ 
lity to be enforced must be done by a olass-suit, Godefroi on Trusts 

[769] (2nd Ed.), p, 106. Gregory v. Williams (2). In re Erringten 
Ex parte Mason (3). If the decree was a personal one, why was lb restrlot- 
ed bo properties conveyed to the sons ? The Subordinate Judge overlooked 
s. 129 of the Transfer of Property Aob. By the Muhammadan Law a 
donee is under no obligation bo pay any debt of bhe donor. Even though 
s. 128 be applicable, all the oredibors must join in a regular suit. Seo- 
bion 90 applies only bo bhe mortgagor. An ex parte deoree for this heavy 
sum was improper. The Court, which passed the ex parte deoree, had in¬ 
herent jurisdiobion to set aside its own order: Stidevi Devi v. Sovaram 
Agartoallah (4), which followed the Full Benoh oase : Bibi Tasliman v. 
Harihar Mahto (5). [MaCIjBAN, C. J. Has there been a sale?] Yes, but 
bhe purchaser is bhe deoree-hoUer himself. There has been a subsequent 
duit and an appeal. 

Mr. Binha {Dr. Priyanath Sen wihb him) for the respondent, in an¬ 
swer to the Chief Justice, said that ib was nob his oonbention that the 
deoree was a personal one. [Maclean, C.J. How oan you then sell the 
properties ?] Under s. 278 of bhe Civil Prooedure Code, a elaim is allowed. 
Bub bhe judgment debtors do nob do this. If 1 follow the property as in 
their hands, prooedure under s. 244 of bhe Civil Prooedure Code is oorreot. 
Section 244, of the Oivil Prooedure Coda, applies, if you are a party . 
direotly or indirectly. The real and substantial question in this oase is— 
Are bhe properties, other than those mortgaged, liable to be sold under the 
deoree ? [Maclean, C.J. Why should they ptoosed under s. 278 of bhe 
Civil Prooedure Code ? How oan you sell the properties, if there was no 
deoree againsb the son ?] We oan suppose bhab bhe son was holding in 
farusb. [Maclean, C. J. Then you musb have a deoree againsb bhe 
brosbee]. 

The objeot of s. 244 of bhe Civil Prooedure Code is bo ourbail litigation. 
The proceedings under s. 244 amounted bo bhe necessary supplemental pro- 
oedure, if any was needed, to make the son personally liable. We did not 
want a personal deoree. By the deed bhe sons were expressly bound to 
payoff their father's debts. It waspraotioally a trust. Trust or no trust, 

[770] by s. 128 of the Transfer of Property Aot the donors were bound to 

pay the donor's debts. S. X29 no doubt governs s. 128. But the whole 
obapter is in my favour. No text has been shown to show that the 
Muhammadan Law avoids s. 129. See Hedaya (Grady’s) p. 333. S. 129 
does not restrict s. 128 so far as Muha mmadan Law is oonoerned. _ 

(4) (1906) 10 0. W, N, 806. 

(6) (1904) I, L. B. d2.aaL 669. 



(1) (1907) I. L. R. 84 Cal. 999. 

(2) (1817) 8 Met. 682. 

(8) [1894] 1 Q. B. P. IX. 
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[MaoIjBAB, O. J. Supposing bhe law is In your {avour. can you pro- 
oeed personally againsti him ?] 

That is a question oi form. He would be liable personally as an heir 

would be, by analogy. „ . . ^ . .. 

[MacIiBAN, O. J. The heir Is not liable personally, but to the extent 

of the property inherited.] In that case, we get the help of s. 344 of the 

Oivll Procedure Code. _ ^ ^ . 

[Dr, Ohosh. Section 244 of the Civil Procedure Code does not relate 

to a personal decree, but to immoveable property.] 

Ohowdry Wahed AU v. Muasamut Jumaea Cl); AbidtinnUia Khatoon 
V, Amirunnisaa Khatoon (2) ; Punohanun Bundopadhya v. Bahia Bihi (3) 
were referred to. Here is a stronger case. The equity of redemption Is 
in the donee. The plaint prayed for a persona! decree. The question of 
the position of the sons with regard to the suit was certainly raised at 
some stage of the case. Under s. 90 of the Transfer of Property Act. the 
decree was against the mortgagor. As to what properties were liable the 
proper procedure was under s. 244 of the Civil Prooadure Code. No suc¬ 
cession certificate is needed. No good would be served by sending back 

the case. ,, . _ . . . 

Dr Qhose, in reply. If no decree could be made against my client, 

there oonW be no exeoution against me or the properties ves^d in me. As 

for Ghowdry Wahed 4fi's U) case, sea pp. 166 and 167. Thera was no 

decree made. The analogy of an heir cannot apply. Exeoution against 

property vested in the represaotativas cannot proceed and an heir is not a 

separata person In the eye of the law ; As to Hedaya, p. 333, it relates 

to trusts only In the chapter on Gifts, there is nothing to make the 

donee liable for debts of the donor. Saoiion 4 of the Succession Oertifioata 

Aot Is imperative. 

t77l] MaoiiFAN O. J. Two appeals ate now before us. 

The appellant is defendant No. 6. The first appeal is against an order 
of the Snbordinato Judge of Barlsal dated the 26th September 1S05. 
refusing to set aside an ex parte order made in the smt on the 25th 
March 1906. The second appeal Is from an order of the same Judge 
dated the 7th February 1906, on an appUoation of the same defendant 
under seotion 244 of the Code of Civil Prooedura and which the Sub-Jndga 

refused with costs. 

The facts are undisputed and are simple. . ^ ^ 

The suit is one to enforce a mortgage. Defendant No. 1 is the mort¬ 
gagor After the date of the mortgage, the mortgagor, by a deed of gift, a 
tamliknama. gave all his property, inoluding the equity of redemption in 
the mortgaged property, to his sons, one of whom is the present appellant 
No 6. Under that Seed the sons, as between their father and themselves, 
were to pay his debts. The sons were made parties to the mortgage suit, 
and on the 16th September 1901, a decree was passed in that suit, which 
was subsequently modified by 'this Court by it3 order of 6th 
August 1903. There was no personal decree for payment of the mortgage 
money against any of the defendants, neither the father nor the sons. 

The mortgaged property was subsequently sold by tharepresentatives 
of the mortgagee, but failed to realise the sum secured. The decree-holder 
then applied for a decree under seotion 90 of the Transfer of Property 
Aot. and on the 25tb March 1 905 the following decree was passed : 

(1) (1B73) 11 B Ij. R. 149 P.G.: 18 W. B. 166 . (3) ;1330 I. tj. TT. 17 Cal 7T1. 

(2) (1876) I. Ij. R. 2 Oal. S27 ; Ij. B. I. A. 66. 
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that a daorea be passed for Es. 23,180.1-6, the balance remaining 
ij KB. a i. due under the decree.” That decree was passed ex parte. No noiiioa was 

AppBMjATB defendants. It appears from the Succession Oerftifioalie 

Civiij. dated the 30th November 1907 taken out at the instance of the deoree- 
oiTTr^aw holder that the present appellant was treated by the decree-holder as one 
0 . 767 of the iudgment-debtors under the decree of the 26th March 1905. 

The appellant applied under section 108 of the Code to have that 
order discharged, bub the application was dismissed with costs. The 
original mortgagee had died, and the above application was made by his 
son and heir, who had not at the data of the application, nor of the appli¬ 
cation for execution, obtained a [772] Sucoessioc Oertifioate under Act 
VII of 1889. After the decision of the lower Court he took out such 
oertifioate, viz., on the 30th November 1907. The son of the mortgagee 
then applied for execution against the property included in the deed of 
gift which is the property of the mortgagor's sons, of whom the present 
appellant is one, and apparently that property was attached. The present 
appellant then made an application under Section 244 of the Code of Civil 
Procedure asking to have the attachment removed. The Sub-Judge dis¬ 
missed this application with costs, and the appellant has appealed not 
only against this order, but also against that dismissing his application 
under section 108. The appeals have been heard together. 

The decree under section 90 having been made ex parte, there is, as 
has been held in the Full Bench case of Bibi TasUman v. Harihar Mahto 
(1), inherent jurisdiction in the Court bo eeb it aside. If, then, the decree of 
the 25bh March 1905 be a personal decree against the appellant for this 
large sum, and it has been so treated by the present respondent on his 
application for a Succession Certificate, and also by the Subordinate 
Judge, we consider it ought not bo have been made ex parte. The appel¬ 
lant had a right to be heard as to his personal liability for this sum, and 
whether his property was liable for the debt olaimed, and whether the 
amount was correct; and in this view we think the Court ought to have 
set aside the ex parte decree, In order to afford the appellant the opportu¬ 
nity of contesting his liability. A decree can only be passed under sec¬ 
tion 90 against a defendant, from whom the balance is legally recoverable: 
in no proceeding, to which the sons were parties, has it, as yet been 
determined, that the balance is legally recoverable from them. 

Then it said that, having regard to section 4 of the Succession 
Certificate Act, the Court could nob pass any decree under section 90 In 
favour of the present respondent, as no certificate had been granted to him 
under any of the Acts mentioned in that section. No doubt, and quite 
recently, a oarbifioata has been granted, but we do not think this is suffi¬ 
cient to get rid of the difficulty in his path created by the clear 
[773] language of section 4 of the Succession Oertifioate Act. We think 
this objection must prevail. 

The decree of the 25tb March 1905 most, in the oiroumstanoas, be 
regarded as a personal daorea against the appellant, and in the ciroum- 
stanoes he is entitled to have it set aside, in order that he may have at 
least the opportunity of contesting his liability under section 90. 

It is clear from the judgment of the Sub-Judge that the attachment 
against the property covered by the tartiliknama^ proceeded upon the 
footing that the decree of the 25th March 1905 was a personal decree 
against the present anpellj^r^t! but if, as we think, that decree ought not 


(1) (1904) I. Ii. B. 32 Oal. 363. 
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to have been passed ex parte, and that that decree ought ko be disohargedi 
bhe oonseqaenk abkaohmenfa mask fall with it: and the application of the 
appellant to have the attachment removed ought to have been allowed. 
We may, perhaps, add with a view to avoiding farther litigation and as 
the question has been argued before us, that, if a fresh application be 
made under seotion 90 in the presence of the present appellant, it would 
be difficult to say, having regard bo section 128 of the Transfer of Pro* 
perty Act, that the balance of bhe mortgage-debt was not legally recover* 
able from him. 

Both the orders appealed against must as against the present appel¬ 
lant be discharged with costs, both here and in the Court below. 

CoxB J. 1 agree. 

Appeal decreed. 


as G. 77S (=12 C. N. 8^8=8 C. L. J. 71=8 Cf. h. J. 119). 

[774] CRIMINAL REVISION. 

Before Mr. Justice Bampini and Mr. Justice Sharfuddin. 

Ahmad Chowdhry v. Parbati Charan Roy.* 

[7th May. 1908.] 

Dispute relating to land—Jurisdiction of Magistrate—Irregularities in procedure— 
Omissicm of personal and local notices—Filing of written statements— 
order—No opportunity given to a party of adducing evidence. 

Where the Magistrate drew up a prooeeding under e. 146 of the Oriminal 
Pcooedure Code in the presence ot the represeatatives of the parties and fixed a 
day for the hearing of the case, but there was no personal service ot notioea on 
the parties nor local publication thereof and neither party filed written atate- 
xnenta. and the Magistrate, after taking tbe evidence of one witness on behalf 
of the second party, declared them to be entitled to possession :— 

Held, that the proceedings were extremely irregular and had prejudiced the 
first party, and that the irregularities were so great as to amount to a want of 
jurisdiction, such aa would justify the interference of the High Oourt. 

CRef : 43 I. 0. 103=4 Pat. Ii. W. 183.3 

CBiMiNAXi Rule. 

Upon the receipt of a police report of Samserganj thana, dated the 
llbhDaoember 1907, showing that a breach of the peace was likely, the 
Sub-divisional Officer of Jangipur sent for the parties mentioned therein. 

On bhe 15hh instant Johad Ahmed Ghowdhry, the brother of the 
petitioner, and Ganga Charan Saha, agent of bhe second party, appeared 
before him with a view to an amicable settlement of the dispute, but as 
the attempt proved abortive, the Magistrate drew up a proceeding under 
B. 145 of the Coda in the presence of these persons calling upon bhe peti¬ 
tioner, as the first party, and Parbati Charan Roy and others as the second 
party, to appear on the 19bh instant and put in written statements of their 
respective claims as to tbe fact of actual possession of tbe disputed land. 
It appeared that no notice was served on the parties nor was there any 
local publication of tbe same. 

[ 773 ] Ou the day of hearing no written statement had been filed by 
the second party before the final order, and there was no appearance on 
behalf of the patitiouer. 

• Criminal PevlBion No. 137 of 1908, againat the order of A. Islam, Sub-Divisional 
Magieirate of Jangipur, dated tbe 19th of December, 1907. 
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The Magistra^ei after taking the evldenoe of one witness for the 
second party* passed an order In their favour. 

On the 21sb instant the peMtloner put in an applioatiion before the 
Magistrate to set aside the order under s. 145 of the Oode and for a re¬ 
hearing of the case. 

He, after hearing both parties, oanoelled the order of the 19th 
December, and directed them to tile fresh written statements on the 10th 
January 1908. 

Bahti Dasarthi Sanyal for the petitioner. 

Mr. P. L. Boy (with him Bobu Anilendranath Boy Ghorndhry) for 
the opposite party. 

RAMPINI AND SharfodDIW, JJ. This is a Rule to show cause, why 
the order complained of should not be sot aside. The order complained of 
is one under s. 145 of the Criminal Procedure Code directing that the 
second party shall remain in possesiion of the disputed land, until evicted 
therefrom in due course of law. It appears that there was a dispute with 
regard to two plots of land extending over an area of 1,200 tigkas. The 
police thought that a breach of the peace was likely to occur in connection 
with these lands, and, as far as we can see, it seems to us that the procee¬ 
dings of the Magistrate were very irregular. In the first place, ho did not, 
after drawing up the proceeding under s, 145, issue notices to the parties. 
He apparently called the parties before him, and he says that on the 15th 
December last Jobad Abmod Ohowdhry, brother of Sajjad Ahmed Chow- 
dhry, tba first party, and Ganga Oharan Saba, agent of Parbati Charan 
Roy * met him with a view to settle the dispute amicably, but no agree¬ 
ment could be arrived at. and so, at the request of Johad Ahmed, a 
proceeding under s. 146 of the Criminal Procedure Code was drawn up, 
and the 19hh December was fixed in the presence of both the two persons, 
Johad Ahmed Ohowdhry and Ganga Charan Saba, for enquiry in the case. 

[7761 As far as we can see, no notices, as required by s. 145 of the 
Criminal Procedure Code, were served on either of the parties. 

We see it is recorded in the order sheet that notice was taken to the 
ammukhtear of the first party. Babu Paresh Nath Das, on the IQth 
December, but be refused to receive it. Then two mukhtears, Babus Kali 
Kanbo Sircar and Lai Mahomed Halt, appeared in Court on behalf of the 
first party on that date. They did not file any mukbtearnama, so they 
were nob listened to. The Magistrate then prooeeled to take the evidence 
of one witness of the name of Ganga Charan Guha on behalf of the second 
party, and decided that there was a likelihood of a breach of the peace, and 
that the second party was in possession of the disputed land. When ha 
passed his order neither party had filed *wrlten statements. A written 
statement on behalf of the seoood party was filed after the ex^vo-rto order 
under e. 145 of the Criminal Procedure Code bad been passed. It appears 
to us that the Magistrate's proceedings in this case are very irregular, and 
they must have preiudioed the first party. This irregularity was so groat 
as to amount bo a want of’iurisdioblon and to justify our interference. No 
notice was ever served on the first party in accordance with the orovlsions 
of Eub-saotion (3) of s. 145 of the Criminal Procedure Oode. No notice 
was fixed on a conspicuous place in the locality, though that may not ba 
essential bo the legality of the proceedings. No written statement was 
recieved from either party at the time when the order was passed, and 
there had been no appearance on behalf of the first party, and no oppor¬ 
tunity given to cite witnesses or to pub in any documentary evidence. 
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In thesa oiroamstanoeSi we do noti think that the Magistrate was 
iustiGod in passing the order, which he did. Wo accordingly sot it aside, 
as it was passed without jurlsdiotion. and make the 


83 C. 177 (=8 C. L. J. 1=4 M. h, T, 27—13 0, W. N. 777). 

[777] SPE^IAXj bench. 

Before Sir Francis W, Maclean, K.G.I.E., Chief Justice, 

Mr* Justice Bampini, Mr* Justice Brett, Mr* 

Justice Miira and Mr* Justice Doss* 

Samahendba Ohandba Deb v* Birendba 

KiSHOBE PBB.* 

[11th, 12th and 21st Hay, 1908.] 

Jurisdiction—Succession to Foreign State—Tippera-Baj, Bucceasionto—Act of State- 

Declaratory suit—Contingent right—Right of tud. 

The Courts in British India have no jariadiotion to deoida ® 

who is entitled to succeed to the Baj of a British 

ijamovoable property, which goes with the Ba], altUoagh aitaatod in Bnt s 

Nflflifc»s«o Deb Burmono v. Beerchunder Tha&oor (1) disousaea 
Beerchtmder Manihhya v. Pajcoomar Ncbodeep Chunder Deb Burmono iV 

approved. . 

A person oennot ene for a doolaration of hie right 
which may never come into existence : a mete contingent tight, wmoa may 
neve? ripen into an actual existing right, is not always suffloient to ground an 

action for such a declaration. i. 

Kathama Natchiar v. Doraiinga Tever (9). PranpuUee Koer v. ioHa PulUh 
Bahadur (4) referred to. 

ERef : 18 !• O. 394 ; 86 I. O. 255.1 

Appeal by tho plainhiff, Samatondra Chandra Dob Barman (the 

TWs''^pa^al arose oub of a suib insbibubed on bhe 9bh Maroh 
»ha Couib o%he Subordinaba Judge ab Alipur, for a deolarabion ‘b® 

plaintiff, the Barra Thakur of Hill Tippera, was entitled to the snooession 
to certain immoveable properties (described in the 

the plaint) situated in British territory and owned and possessed by tM 
present Baja ol Hill Tippeiah in aooordanoe with the kulachar or custom 

and usage of the Tlppeia Eaj family. , i. -o • t 

[778] A speoial custom is said to exist in the Tipporah-Baj family by 

virtue of which the reigning Kaia nominates from the raal^ 

members of his family as bis presumptive sueoessors—^rsl, the Jubaraf 

(young sovereign), sflcondi bhe Barra TAafcwr (Chief I^rd), o w om 

fmmer succeeds to the throne and bhe latter to the office of Ju6araj, at 

the demiee of the Baja. . , . ti* 

The plaintiff alleged that ho was the son of 
Dab Barman, the late Maharaja of Hill Tipperah, 
oipal wile or quaen-assooiate); that according to the kulachar 
custom of the Baj. the late Maharaja, in the year 1870, appointed his 


16 QB 

MAT 7. » 

OBIUIKAJD 

BBVIB102S. 

SB 0. 774s3l3 
0. V. N. 8iB 
aB 0. El. a. 
71^8 Or. El. 
,J. liB. 
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ly. In 1878, appointed the plaintiff as Barra Thahur ; that aooording to 
the said custom the aforesaid appointments dsed irrevocably the saooes- 
slon in the parties nominated, and the Juharaj so appointed was indefea- 
sibly entitled to snooeedi on the demise of the reigning Baja, who appoint¬ 
ed him, tOi amongst other things, the properties specified and desoribad in 
the schedule, situated in British India; that the Barra Thakur so appoint¬ 
ed was indefeasibly entitled to snoceed to the scheduled property on the 
demise of the Juharaj aforesaid, in case be succeeded to the scheduled 
property, and the right of suooassion according to the said custom could 
not be directly or indirectly defeated; that the scheduled property was 
owned and possessed by the late Maharaja as a zemindar in British India; 
that on the death of the late Maharaja in 1896 the present Baja (the 
Juharaj) succeeded to the Baj and the scheduled property ; that the defend¬ 
ant falsely asserted that he was the legitimate son of the present Baja 
and that be bad been appointed to suooeed the Baja on his demise, and to 
the scheduled property, and that the defendant was interested in denying 
the plaintiff's right and title thereto ; that the defendant was nob a legiti¬ 
mate son of Baja Badha Kishore, and the appointment of the defendant 
as successor to the Tippera Baj, if made, was not at all valid against the 
right and title of the plaintiff; and that the defendant was nob entitled to 
succeed the present Baja in reepeot of the scheduled property. 

The defendant contended, inter alia, that the Court of the Subordin¬ 
ate Judge at Alipur bad no jurisdiction to entertain £779!) the suit, that 
the suit was bad for non-joinder, the present Baja Badha Kishore not 
having been made a party to it; that the plaintiff had no cause of action 
agaiust the defendant; that Baja Badha Kishore Deb Barman was the 
Buler ci the Sovereign State of Hill Tipperab, bis succession to the throne 
was recognized by the British Government; that the said Baja held as 
part of his ** royal possessions " properties specified in the schedule to the 
plaint as an appanage to the throne following the course of succession 
thereto; that aooording to the kulachar each Baja, after his aooession to 
the throne was entitled bo nominate and appoint, of his absolute and free 
choice, a member of his family to be bis own immediate successor under 
the title and designation of Juharaj, who becomes entitled to, and does, if 
alive on the death of the Baja, by whom be was so appointed, succeed to 
the Grown and Kingdom ot Hill Tippera and to the “ royal possession ”, 
whether situate in Hill Tipperah or British India ; that the present Baja 
had, in February 1899, duly appointed the defendant his Juharaj, and 
caused the said appointment to be notified to the Officers of the State and 
to the Government of British India; that the plaintifiE memorialized the 
Government of Bengal against this appointment, but without avail; and 
the Government of India, accepting the opinion of the Government of 
Bengal, rejected the plaintiffs' memorial in November, 1902; that the 
practice of appointing a Barra Thdhur is of comparatively recent origin, 
and the appointment of a Barra Thakur either by the reigning Baja or 
his predecessor was a revocable one, and Barra 2hakurs ^ere not in¬ 
defeasibly entitled bo snoceed as alleged by the plaintiff; that the present 
Baja, in the eseroise of his sovereign powers, had cancelled the plaintiff’s 
appointment as Barra Thakur for grave and weighty reasons of State, on 
the 16tb Asbar 1314 T. K. (30th June 1904), and therefore the suit was 
nob maintainable ; that the British Government, as Paramount Power, 
had on the 91st Jane 1904, conferred a sanad upon Baja Badha Kishore 
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affirming his absolaba freedom in the ohoioe of his own Juharaj or ^903 
suooessor tio bho Eai and zamindaries in Brihish India, which appertain Max 11 , 12 
bheveba, and theraaftar Raja Radha Kishora, on bh'a 23nd July. 1904, & 21. 

oonhrmed tiHa appointmonb of the djfondanb a^ Juhxraj or [780] imme- _ ““ 
diaba suooassor ; that bha dofendanb was the legitimaho son of the Baid 
Raja, Ridha Kishore, by his lawfully wadded wife. Ishwari Talsibati - ‘ 

Mahadabya ; and that bha suit should be dismissed with oosbs. 811 0 . 277=8 

The learned Subordinate Judge held that the Courts in British India 
had no jarisiiobion to enberfaain the suit, and further that the suit could 12 
not be proceeded with in the absence of the pcesant Raja, ha not being a 777. * * 
patty to it. and that the plaintiff was not entitled to a declaration as 
prayed for; and he accordingly dismissed the suit with costs. 

The plaintiff appealed to the High Court. 

The appeal first came on for hearing before the Divisional Bench 
(Maclean C. J, and Doss J.); but the question involved in it being one of 
considerable importance, the appeal was beard by a Special Bench. 

Mr. Ckakra-oarti (Ba6i* Basanta Kumar Bose. Babu Harendra 
Narain Mitter and Baba Prokash Gkandra Sarkar with him), for the 
appellant. The Court below is wrong in holding that British Courts have 
no jurisdiction to entertain this suit. British soil can only bo dealt with 
by British Courts. No judgment exoeph a judgment of a British Court can 
affect lands in British India ; no judgment of a Tipperah Court can affect 
such lauds. The law of British Courts must determine the question of 
the right of succession to lands in British India. 

[BampinI j. Subject to any custom.] 

The Court will have to determine In this case, what is the custom as 
to the succession to the Tipperah Raj. Where a duly appointed Barra 
Thakur has been superseded, the question of jurisdiobion on the part of 
the Raja arises. I have been appointed Barra Thakur according to the 
kulachar or family custom ; nothing can deprive me of my rights. 

[Maoleapi C. j. But wa cannot interfere with an act of State.] 

An act of State cannot deprive one of his private rights. 

iOr. Bash Beharij Qhose bore referred to the Privy Council case of 
Neelkisto Dab Burmono v. Beerchunder Thakoor (1).] 

[781] The Privy Council nowhere laid down that a person having 
land in British territory would not be entitled to have his rights deter¬ 
mined by British Courts. The Raja of Tipperah has no jurisdiction 
whatever to interfere with the right of succession to those lands. The 
Raja is only a zemindar in respoot to these lands, and ha is subject to the 
laws and Courts of British India regarding them : Nanafeai v. Goswami 
Qirdhariji (2).—The Government cannot either by an aob of State or an 
executive aob alter the law of succession, or interfere with the rights of 
a private citizen, who is holding lands as a zemindar in British India : 
nor could foreign laws be introduced to determine the rights to lands in 
British territory. A foreign sovereign cannot bold lands in British India 
as qua foreign-sovereign, bub must hold it as a British subject. Reference 
was made to Foote's International Law, 3rd Edn. pp. 184, 183 ; Wheaton's 
International Law, 4th Edn., p. 159; Westlake's International Law, 4bh 
Edn., p. 246 ; Bajkumar Nobodip Chundro Deb Burman v. Bajah B%r 
Chundra Mantkya (3). 


(1> (1669) 12 Moo. I. A 628, 648. 

(2) (ld8d) 1. L. R. 12 Bom. 881, 888. 



(8) (1876) 26 W. R. 404, 406. 


N 



1908 

MAT 11, 12 
& 21 , 

BFBOXAIi 

Bbnoh. 

SBC. 777s8 
0. Ii. J. 

H. L. X. 87ai 
12 0. V. M. 
717. 


80 Gal. 7S2 IHDlABi aiQH 00U6S BBFOBlB 



As to thQ quesbion o{ devolubion of Iba properbyi sea Dioey on Con- 
fliot of Laws (1896) pp. 223, 519 ; Goswami Shri Qridharji t. Madhcw^ 
das Premji (1); Shriman Goswami y. Goatoami Shri Girdharlalji (2). 

The land acquired by the Baja of Tipperah in British India is nob 
an appanage bo bbe Tipperah Baji bub a parb and parcel of bhe British 
territory; bhe Briblsh Gourb, therefore, have jurisdiction bo decide bhe 
rights of succession to bhe same : Neelkisto Deb Burmono v. Beerchunder 
Thakoor (3), Maharajah Bir Chunder Manikya v. Ishan Ghunder Thakur 
(4). The case of Bssr Chunder Manikya v. Bajcoomar Nobodeep Chunder 
Deb Barmono (5) is disbinguishable from bhe present case, but 1 adopt 
the arguments of Mr. Phillips in that case (p. 548). Beferenoe was also 
made bo Beer Chunder Mamkya v. Ishan Chunder Burdhun (6), Hajon 
Maniok v. Bur Singh (7), and bo ss. 431, 482 of bhe Civil Procedure Code. 

[782] The granting of a sanad by bhe Groyernmenfa does nob affect 
my posibion at all. 

The cases relied on by bhe Gourb below do nob relate bo immoveable 
property. They relate either to oonbraob or tort. There is absolutely no 
autboriby for bhe proposition that, if a foreign Power acquires laud in Bri¬ 
tish India, he can exempt himself from the jutisdicbion of bbe British 
Oourbs respecting those lands. What would happen, for example, if bhe 
Government revenue or road-cess for those lands were not paid and the 
lands sold for such arrears ? Gould they still be treated as an appanage 
to the Tipperah Baj ? 

The next question is whether this is a suit for land. 1 submit, it is 
a suit for land under s. 16, cl. (d) of the Civil Procedure Code: see also 
Delhi and London Bank v. Wordie (8), Kellie v. Fraser (9), Kanti Chander 
Pal Chaudhry v. Kissory Mohun Boy (10), and Hara Lall Banerjee v. 
Pliiambini Dehi (il). 

The next question is—Is bbe suit maintainable under s. 42 of bhe 
Speoihc Belief Act ? It is maintainable under Illusbrabions (e) and (/) of 
that section. The plaintiff is entitled to succeed bo the Baj, if he survives 
the present Baja. Ha has a right, therefore, bo come before the Gourb for 
a declaration that be would be entitled bo the lands in suit after the death 
of bhe present Baja ; see Kalian Singh v. Santoal Singh (12), Abinash 
Chandra Mazwmdar v. Darinaih Shaha (13). Puttanna v. Bamkrishna 
Sastri (14). The case of Qreeman Singh v. Wahari Lall Singh (15), was 
dissented from in Qangayya v. Mahalakshmi ( 16 ), and also in Manmatha 
Nath Biswas v. Bohilli Moni Dasi (17). See also Daniell's Chancery 
Practice, 7th Bd. p. 630; Annual Practice, 1908, p. 327. 

The decisions in the previous litigation in respect of Cbakla Bosbana- 
bad also support my contentions: see Bamgunga Deo v. Doorgamunee 
Jobraj (18), Urjun Manic Thakoor v. Bamgunga [783] Deo (19), and Banee 
Soomitra v. Bamgunga Manik (20). See also the Commissioner's Letter 
to the Government ot Bengal, dated 7bh August 1862. 


U) (1893) I. li. B. 17 Bom. 600. 

(2) (1878) I, li. B. 17 Bom. 620, 623. 

(3) (1669) 12 Moo. 1. A. 523. 

(4) (1878) 3 0. D. B. 417, 420. 

(5) (1883) 1. II. B. 9 Gal. 586, 646. 

(6) uses) I ti. B. 10 Cal. 186. 

(7) (1884) 1. L. B. 11 Cal. 17, 26. 

6) (1876) 1. II. B. 1 Gal. 249, 261. 
9) (1877) I. li. B. 2 Oal. 445, 468. 

(10) (1887) I, II, B. 19 Oat 861, 866. 


(11) (1901) I. II. B. 29 Oat 316. 

(12) (1684) 1. Il- B. 7 All. 163. 

(13) (1904) 1. Il B. 32 Oat 62, 66. 

(14) (1906) 1. L B. 80 Mad. 196. 

(15) (1881) 1. II. B. 8 Cat 12. 

(16) (1886) I. II. B. 10 Mad. 90. 

(17) (1904) 1. II. B. 27 Alt 406, 403. 

(18) (1609) 1 Bet Bep. 270. 

(19) (1816) 2 Set Bep. 139. 

(20) (1820) 3 Bel. Bey. 40, 
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The land is in Bribish India and is therefore governed by laws reoog- 
nized by British Oonrts. No parson oanaoguire any right to these lands 
by virtne of some aet of State or esaontlve act. My title, therefore, is 
superior to that of the defendant. 

At any rate, I am entitled to a deolaration that after the demise of 
the present Baja, the defendant shall have no right to snooaed to the 
properties described in the sobedule annexed to the plaint. 

Dr. "Rask Bfiharv Ohoae (Babn VtvarJca T^ath Chu^erbutty, Baba 
Tarak Chandra GhuekerbuUy, Babu Oovinda Chandra Deb Boy, Babu 
Pramaiha Nath San, Babu Joy Qopal Ghose, and Mr. O Sarlcar with him\ 
for the respondent. The suit has been rightly dismissed: beoause (1) it Is a 
suit to get indireotly a deolaration as to the right of suooession to the ohief* 
ship of a foreign State, or in other words, it is an indireot attempt on 
the part of the olaintiff to suooeed to the Tipperah Raj after the demise 
of the present Raja; (il) the plaintiff having a mere expectation of suc¬ 
ceeding to the Raj, he can have no right to ask for a declaration of a sup¬ 
posed and non-existing right; and (iiO the present Raja being a necessary 
party, he was not made a partv to the suit. 

It is too elemontary to refer to any authority for the proposition that 
the Courts in British India have jurisdiction over land acquired in British 
India by a foreign State. But the Courts would overstep the law, if they 
were to interfere with an order of the Bxecutive Government deciding a 
question of disputed suooession to a foreign kingdom. Nor would the 
Oonrts exercise their discretion Cwhioh they undoubtedly have) under s. 42 
of the Specific Relief Act, in a case like this, the lands In suit being a 
part of a foreign State. 

The only question before the Court is, whether the plaintiff would 
be entitled to succeed to the muinnd of Hill Tipperah. after the demise 
of the present Raja. It is for the Executive Government alone to deter¬ 
mine a question of disputed suooession C^84l to a foreign State, and not 
for the Courts of law. The defendant in this case cannot be treated as 
a mere private individual : the succession to the lands held by the Raja 
of Tipperah in British India is to be regulated by the laws of Hill Tipperah 
and not of British India : see "Bajon Maniclc v. Bur Singh (1). Beer Chun- 
der Manikkya v. Bajcoomar Nobodeep Chunder Beh (2), Neelkiato "Deb 
Buymono v. Beerchunder Thakoor (3), Foster v. Globe Venture Syndioaie$ 
Ld. (4). 

The next point is whether the plaintiff is entitled to a declaratory 
decree as prayed for ? According to his own showing he has only a con¬ 
tingent interest. A mere expectation to suooeed is nob treated as property 
at all ; be is not therefore entitled to a declaration that he will have a 
right to suooeed to the Tipperah Raj, if be survives the present Raja : 
Pranputtee Koer v. Balia Futteh Bahadur (5\ Kaihama Natohiar v. 
Borasinga Tever (6), Greeman Singh v. Wahari Ball Singh f7\ Bhujendro 
Bhusan Chatterfee v. Trigunanath Mookerjee (8), Rani Pirthi Pal Kunwar 
V. Rani Kumar Kunwar (9). 

fHe was stopped.] 

Mr. Chakravarthi, in reply. It is admitted by Dr. Gbose that the 
Tower Conrt bad jurisdiction to entertain the suit. 

(1) (1884) T. Tj.n. 11 Oal, 17, 20. (R) (187!S) Tj, R. 2 1. A.. 169, 191. 

( 2 ) (188R) I r,. R.9 Cal. 686. 55S. (7) (1881) 1. L. R, 8 Cal. IQ. 

(B) (1869) 12'Moo. T. A. 528, 634. (8) (1882),!. Tj R. 8 Cal. 761, 765. 

(4) ri9001 l*Ch. 811, 814. (9)-(1890) L. F. 17 I. A. 107. 

(6) (1868) 2 Hay 608. 
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[Maolbah, 0. 7. Bat would not the gran t of the sanad operate as 
bar to the suit?] 

That point is not before yonr Lordships; and my learned friend is not 
entitled to a deoision on that point. S. 561 of the Oivil Frooednre Code 
referred to. The sanad was granted after the institution of the suit, but 
the appointment of the defendant as Jubaraj was prior to the suit. The 
sanad does not affeot my rights to the lands in British India. Ti therefore, 
seek a declaration with regard to those lands. 

Our. adv. ifult. 

[785] Maolban. C. J. The plaintiff seeks in this suit for a deolara- 
tion that he. is aooording to the kulaoTiar custom or usage of the Tipperah 
Ba] family, and by virtue of the appointment referred to in his plaint, en¬ 
titled to the succession to the scheduled property from and after the demise 
of the present Baja of Tipperah, and that the defendant has no right of 
succession thereto. That is the object of the suit. 

The property scheduled to the plaint lies within British territory : 
and part of such property consists of a house and lands in the Ballygunge 
Circular Road, known as " Green Park *’ within the local limits of the 
Alipore Court. 

The plaintiff is a son of the late Baja of Hill Tipperah. Aooording to 
his case, the Baj family of Hill Tipperah, of which the Baja ts the bead, 
is governed by the Hindu law as obtaining in Bengal, except in so far as 
that law is modified by the custom of the family, by which the reigning 
Baja may nominate and appoint from amongst the legitimate members of 
the Baj family his two next successors, the first successor being styled 
Juharaj and the second successor being styled Barra Thakur. The plain-. 
tiff's case is that, according to the said custom, the said appointments fix 
irrevocably the succession in the parties nominated, and the Juharaj so 
appointed is indefeasibly entitled to succeed, on the demise of the reigning 
Baja, who appointed him, to amongst other things, the scheduled property 
and the Barra Thakur so appointed is indefeasibly entitled to succeed to 
such property on the demise of the Juharaj. It is undisputed that the 
scheduled property follows the succession to the Hill Tipperah Baj, or as 
the defendant puts it, forms part of their royal possession, and the right 
and title to such property follows the possession of and succession to the 
throne, and is enjoyed by one and the same title. 

In the year 1870, the late Baja appointed his eldest son Baja Badba 
Kishore Dab Burman, the present Baja, Jubarajt and in the year 1878 
appointed the plaintiff Barra Thakur. The late Baja died on the 11th of 
December 1896 ; and the present Baja succeeded to the throne of Hill 
Tipperah, as also to the soheduted property. It appears that, by an in- 
struement under bis sign-manual and the seal of bis estate, dated the 8tb 
of [786] February 1899, the Baja appointed and constituted the present 
defendant his Jubaraj^ and caused the said appointment to be notified to 
the Officers of the State for their information and guidance, and to be 
communicated to the Government of India. The plaintiff objected to this 
appoinbmenlt and challenges tbs validity, alleging that the defendant is* 
illegitimate. It appears that on the 9th June 1899, he memorialized the 
Government of Bengal against such appointment, but unsuccessfully : the 
Government of Bengal rejected the plaintiff's memorial. In these circum¬ 
stances, the plaintiff instituted the present suit on the 9tb of March 
1904 in the Subordinate Judge's Court of Alipore, and asked for the 
declaration I have stated. 
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The defenoe is fchet ftha present Baja is the ruler ot the sovereign 
State q{ Hill Tipperah, whoso snooession to that estate de facto et de jure 
has bean reoognizad by the Government of British India, and that as suoh 
sovereign-prinoe, the said Baja holds, and by right of his snooession to 
the throne of the said State, enjoys, as part of his royal possessions, 
the properties speoided and desorlbed in the sohedula to the plaint, the 
said B^'a’s title to the throne of Hill Tipperah and to his royal possession ^ g* 
both without and within British Indian territory, being one and the same, ^ x.* 27=» 

and the latter an appanage to the said throne following the oonrse of 13 q. v. H. 
snooession thereto. The defendant alsb alleges, and this is not disputed, 777. 
that the British Government has. as paramount power, oonferred a eanad 
upon the present Baja, affirming bis absolute freedom in the choice of 
his own Jubaraj or suooecsor to the Baj and zemindaries and other pro- 
party in British India, which appertain thereto, and are held therewith, 
and that after the receipt of the sanad the said Baja has by a ruhakarit 
dated the 22nd of July 1904, confirmed the appointment of the defendant, 
as his Jubaraj or immodiata suooassor. The defendant's case further is 
Biat, each reigning Baja Is. after his succession to the throne, empowered 
of bis own absolute and free cboioe to nominate and appoint a member ot 
the Boyal family to be his own immediate euooessor under the title and 
designation of Jubaraj, who, on such nomination and appointment, be¬ 
comes entitled to and does, if alive on the death of the Baja, by whom ho 
was so appointed, succeed to the Crown and Bingdom of Hill Tipperah, 

[787] and, with such kingdom, to the royal possession thereof, whether 
situate in HHl Tipperah or British India, including the scheduled pro¬ 
perty. There appears to be no doubt even upon the plainbiS s own plaint 
that the scheduled property forms part of the royal possessions of the Hill 
Tipperah Baj, and foUows the succession to the Baj. It is further alleged 
by the defendant, though it has not been proved, that the Baja in the 
exercise of his sovereign rights, on the 30th of June 1900, for reasons of 
State, cancelled the appointment of the plaintiff as Barra Thakur. 

The Subordinate Judge has dismissed the suit, holding in effect that 
it is not competent for him to go into the question of the rights of euo- 
oession in the Hill Tipperah Baj. The plaintiff has appealed. 

It is nob disputed by the defendant that the scheduled property by 
reason of its being situated within British Territory is subject to its TerrU 
torial Law affeobing the same. Bub his contention is that the Courts in 
British India cannot go into the question ol the right of succession to the 
Baj. Although the prayer of the plaint is, as I have stated, the real 
object of 4he suit is to set aside the appointment by the present Baja 
dated the 8 bh of February 1899, of the defendant as his Jubaraj, It is 
difficult to see bow suoh a question can be dealt with by the Subordinate 
Judge at Alipur or by any Court In British India. The appointment of 
the defendant was an act of State by a Sovereign Prinoe, and when it is 
once established in this suit that this appointment has been made, it is 
difficult to see how the lower Court could have gone into the quostion of 
the validity of that appointment, and, least of all, in the absence of the 
Baja, who is not a party .to the suit, and who is most interested in main¬ 
taining the validity of the appointment of his son, the defendant, as Juba¬ 
raj. If he bad been made a party to the suit, he would presumably have 
demurred to the jurisdiction. In our opinion the Court at Alipur bad no 
jurisdiction to decide, who is the Jubaraj of the foreign State of Hill 
Tipperah. It has neb been disputed that Hill Tipperah is a Sovereign 


1908 

MAY 11. 13 
& 

SFEOlAlj 

BBNOB. 


1608 

MAT 11, 12 

& 21 . 

BFEOlAIi 

Bbkoh. 

males from him or any rnala ancestor of Ws, to”be^is"7«6aro/or 
H L *T 27= ^10 Chiefship. No doubti in several oases—and reference may 

=12 d. w. be made especially to the case of Ueelkisto Deh Burmono v. Beerehunder 
N. 777. Thakoor (1) the paities interested did, at the instance of the Govern¬ 
ment of India# leave it to the Hritish ConTts to decide from time to time 
the question of the right of snooession to this Raj. But in all these oases 
the parties interested submitted to the juri=diotion of the Oonrt, and the 
question of jurisdiction was, apparently, never raised. In the case of NeeU 
ktsto Deb Burmono y. Beer Chunder Thakoor {X), their Lordshius of the 
Judicial Committee say this (pages 534, 535) : “ The Rajah of Tipperah, 

though in respect to these lands suhjeot to the laws and Courts of British 
IndiOt is in fact an independent Prince with a considerable territory 
known as the Tipperah Hills, and as the title to the zeviindary and to the 
Raj is the same, the dispute respecting the former involves a question of 
the right of suooession to the Musnud or Throne of the independent Prin¬ 
cipality, The respondent, Beerehunder Thakoor, has been acknowledged 
by the British Qdvernment as de facto sovereign of Tipperah, but this 
acknowledgment has been regarded in the Court below as determining 
nothing more than his present and actual possession of the Throne# and 
their Lordships will deal with the question between the parties as if the 
litigation were between two ordinary subjects of the Crown upon a disput¬ 
ed title to lands within the jurisdiction of the Indian Courts.” And 
later on, at page 543, they say this : *' This contest is in truth a contest 
as to the title to reign; a matter, rather of State policy than one 
piopor for judicial decision.*' That case is no authority for the proposi¬ 
tion that, if the question of jurisdiction is raised, the Courts in British 
India have any right to decide the question as to who is entitled to suc¬ 
ceed to the Raj of a foreign Sovereign State. In the case of Beer Chunder 
L789] Manikya v, Bajeoomar Nobodeep Chunder Deb Burmono (3)# the 
Judges say : * "We further observe that our for Courts to entertain the 

plaintiff s suit and declare him Juharaj, would, if operative at all, have the 
effect of annulling the Maharaja s appointment of bis own son as Juharajl 
but this appointneenb was an act of sovereignty performed by the 
Maharajah in bis own territory, and, a ? such, it clearly cannot be quea- 
tioned or set aside by the Courts of British India. Under the oircum- 
stanoes we do nob think Jibab this claim could be entertained by our 
Courts.” 

As has already been pointed out, the real object of this suit is to set 
aside the appointment by the present Baja of the defendant, his son, as 
Jubaraj and successor, and the question here is practically the same as 
that which was dealt with in the case last cited. The passage quoted 
applies to the present case, and we adopt it. 

For these reasons the appeal must fail. 

Apart, however, from this, there are other difficulties in the path of the 
appellant. It is contended for the respondent that no such declaration as 
is asked for can proparly be made under section 42 of the Specific Belief 
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State, in that it governs itself without dependence on any foreign power. 
The right of the Raja to appoint the defendant has been recognized 
L788J by the sanad of the Viceroy and Governor-General of India, dated 
2lsb of June 1904, in which it was declared that the Chief of the Hill 
Tipperah Stiate for bhe viine being mighbi from time bo bimei and ab any 
time, nominate and constitute anv male member nf IiVia fAmilv 


'1) (1*^69) 12 Moo. I. A. 523. 


(9) (1888) I. ti. B. 9 0al. 58'^, B59. 
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Aob. The plaintiff has no present interest ; he may never have any 
interest in the Haj or the property. Sven assuming the appointment of 
the defendant as Jubaraj to be invalid, the plaintiff's interest in the Haj 
and in the scheduled property is contingent upon his surviving the present 
Bajab; and it has not been seriously pressed that he is entitled to the affirm¬ 
ative portion of the declaration sought. But it is contended that he is 
entitled to the negative portion, namely, that the defendant has no right 
of succession to the scheduled propetty. If the vis’V e^sLpressel above that 
the Court has no lurisdiobion to go into the question of the suooession to the 
Baj be sound, it is scarcely neoe-sary to discuss this point. In our opinion 
a person cannot sue for a declaration of bis right, unless ho has an existing 
right, and a mete contingent right, which may never ripen into an actual 
existing right, is not sufficient to ground an action for such a declaration. 
As regards that part of the declaration that, "the defendant has no right of 
suooession thereto," the plaintiff’s case is'tbat the defendanb is illegitimate, 
E790j and so could not be properly appointed Jubaraj. We do not think 
that a declaration, dependent upon such an issue, ought bo be now made 
at the instance of the plaintiff who, should be die during the life of the 
present Baja, could gain no advantage, even if the issue were decided in 
his favour : and, in the exercise of the judicial discretion, which is vested 
in the Court under the section, we should not be disposed to make any 
such declaration : nor do we think that such a declaration can properly 
be made in the absence of the Rajah, who is deeply interested in the ques¬ 
tion. But this question really becomes immaterial in view of the opinion 
expressed above upon the question of jurisdiction. 

The appeal is dismissed with costs. 

Bamfini, J. I agree. 

Brett, J. I agree. 

Mitba, j. I agree with the learned Chief Justice. 

Doss, J. The points in controversy between the parties are chiefly 
questions of law, of unusual importance, and somewhat difficult to solve, 
bub the facts which raise them are few and undisputed, and they lie in a 
narrow compass. 

Cbakla Bosbanabad lying on the eastern borders of Kastern Bengal 
and comprising an area of 589 square miles is held by the Baja of Util 
Tipperah as an ordinary zemindary under British Government, and paying 
a certain amount of revenue ffxed at the time of the Permanent Settle* 
ment of Bengal (see Aittohison’s Treaties, Ed. 1876, Vol. I, page lOl ; 
U r.\ r vtii ioal Account, Vol. 6, page 460). The Baja also owns a 
residential bouse in the suburbs of Calcutta. 

The Raj family of Hill Tipperah is governed by Hindu Law, except 
in so far as that law, as regards inberibanoe, is modiffed by the kulachar 
or family custom, under which the reigning Baja nominates and appoints 
from among the legitimate members of bis family his two next suooeesors, 
the first being styled Jubaraj, and the second Barrah Thakur. 

[79ll In accordance with this custom Maharaja Bir Chundra Deb 
Barman in the year 1870 appointed his eldest son, Radba Kishove Deb 
Barman as Jubaraj and in the year 1878 his second son, the plaintiff, as 
Bairah Thakur. 

On the death of Maharaja Bir Gbundra Deb Barman, Hadba Kisbore 
Deb Barman, the Jubaraj, became the Baja, and he on the 8bb February 
1899, under a rubakari of that date, appointed the defendant, Birendra 
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1906 Kishore Dab Barman, as Jubaraj, Thereupon the prosenft plainbiff sub- 
MAY 11 ,12 mibtied a memorial to the Government of India, claiming that the nomi- 

nation of defendant as Jubaraj was illegal, and that he himself should he 
BPBCiAij promoted to that rank. Tbis memorial was rejeeted by Government, and 
BBNOH. order was oommunioated to the present Baja on the 8th December 
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On the 9th March 1901, plaintiff brought the present suit, alleging 
that the defendant is not the legitimate son of the Baja, and submitting 
that the apppoinfcment of the defendant as Jubaraj (a fact which he denied) 
if made, is invalid, and asked for a declaration that aeoording to the 
kulachar or custom of this Kaj family, and by virtue of his appointment 
as Barrah Tbakur, the plaintiff is entitled to the succession to the schedul¬ 
ed properties (these being properties situated in British India and referred 
to above) from and after the demise of the Baja, and that the defendant 
has DO right of succession thereto. 

Oil the 21st of June 1904 (i.c., more than three months after the 
institution of this suit), the Government of India granted a sanati to the 
present Baja, with the object, as therein stated of removing all doubts as 
to the rule of succession to the Chiefship of the State of Hill Tipparah, 
and the ownership of the zemindaries and the other . property in British 
India, appertaining thereto, and declaring, intef aftn, “that the Obief of 
the said state for the time being may, from time to time, and at any time 
nominate and constitute any male neember of the said family, descended 
through males, from him or any male ancestor of his, to be his Jubaraj or 
successor to the said Chiefship/* 

Upon receipt of this sanad, the Baja on the 22nd July 1904, confirm¬ 
ed the appointment of defendant as Jubaraj, i.e„ as his successor. The 
Court below has held that, as the scheduled [TSSj properties, even if 
situated in British India from the public property of a foreign sovereign, 
the Courts in British India have no jurisdiction to entertain this suit. It 
has further held that the suit cannot proceed in the absence of the Baja 
and that the plaintiff is not entitled to a declaration of the nature he has 
asked for. It has acoordinglfy dismissed tfa^ present suit without trying 
the other issues raised in the case. 


From this judgment the plaintiff has appealed. 

It has not be^ disputed by the learned vakil for the respondent that 
the Municipal Courts have jurisdiction to entertain a suit in regard 
to land situated in British India, even if it be owned by a foriegn 
sovereign, as the property of the State of which he is the sovereign. 
The law on this point is too firmly settled to be quaetioned now : see The 
Gharkiehil) ; Hall's International Law, 56h Bd., page 171 and the autho¬ 
rities cited therein ; Bar’s Private Internatienal Law, translated bor 
Gillespie (2nd £d.), pages 910 and 1113. 

But it has been oontqpded that, even supposing that the Municipal 
Courts have jurisdiction in a case of this kind, yet when the question is one 
of succession to the property on the demise of the owner, such ower betQg 
a foreign sovereign, the law which the Courts must administer and givh 
effect to in order to determine who the next successor is, is the foreign law 
regulatiDg succession to the ehiefship of the foregin State, qua foreign law. 
1 confess, I feel some difficulty in following this argument. When the 
question relates to title to immoveable property (and succession is only a 
mode of acquiring title), the only law which the Municipal Courts can 
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administer is the lex situs and in all the decided eases relating to Buooes- 19Q3 

Sion to Ohakla Roshana^d ever since 1809. the Courts in British India, if Mat 11, W 

I have been able to rightly apprehend the judgment of the Privy Gounod 

in Neelkisto Deb Burmono v. Beer Chundur Thakoor (1), have invariably bpesoiad 

administered the personal law of the Hindus modified by kttlachar or bbnoh. 

custom of the Raj family of Hill Tipperah, just as in the case of other im- 

paAible ZemindariGS situated in British India (similarly governed m 

matters of suooeasion by local or family custom), not as a law of the foreign 27— 

[793] state, but as a branch of the law ot British India, albeit 12 o. W> M. 

custom derived its force and validity as such law by virtue of judicial T17. 

authentication. Bub even assuming that this contention is oifrreot, it does 

not help the respondent in this case, because it does not follow from it 

that in a case of disputed succession, the Municipal Courts are not to 

administer the law and determine, who has the preferential right to 

succeed, according to that law, but merely to register the decree, so to 

speak, of the foreign sovereign however opposed to suoh law in any indivi- 

dual ease the decree might be j and indeed nothing short of this, as it 

seems to me, would meet the exigenoies of this contention. The appoint*- 

ment of defendant as Jubaraj by the reigning Raja cannot be placed on a 

higher footing than a decree by him bo that effect, for if it bo regarded as 

an act of State exercised by the Raja, its operation cannot be extended 

beyond the limits of Hill Tipperah. 

It has next been contended that by reason ef the rejection by 
Government of the memorial orf the plaintiff and the grant of the sanad 
after suit prescribing the mode of future succession to the chiefship of the 
State and the ownership ot the zemindaries and ffce other property in 
British India, the Courts in British India are precluded from adjladioa<jing 
the validity or otherwise of the appointment of defendant as Jubaraj or 
rather as the next successor to the ownership of the zemindaries or other 
property in British India as well in a properly framed suit, asking for 
appropriate oonseguontial relief, to which the plaintiff might otherwise be 
legitimately entitled, e.g.i in a suit in ejeohmant, as in a suit for a mere 
clpclaratory decree. 

To my mind, this oontention raises a serious question of oonsfcitu* 
tioDial law, namely whether the State in the exorcise of its executive 
functions, can settle a question of disputed succession to land forming part 
of its torribdjy, and thereby oust the Municipal Courts of their jurisdietion 
to decide it, without encroaching upon its legislative fuuotions, or derogat¬ 
ing from its legislative powers. 

But as the determination of this question is not absolutely eftential 
to the decision of this ease, I abstain from discussing or expressing any 
opinipn on it, I rest my judgment in the [794] present case on the sole 
grocQid that, regard being had to its nature, plaintiff is not entitled to the 
declaration asked for. 

The declaration asked for in this case is diviatblo into two parts. In 
the first parb, the plaintiff asks for an affirmative declaration tbab he is 
entitled to the succession to the scheduled properties after the death erf 
the Raja, in other words he asks for a declaration, not of an existing right, 
but of a spas SHCoessionis i e., the chance or possibility of acquiring a right 
in future. Courts will not grant such a declaration : see Kathamu 
JSatchiar v. Dorasinga Tevnr (2), Pranputtee Koer v. Lalla Putteh 

Bahadur{Z'). ____ 

(i; a«69/ la Moo. l. A. 623. (3) 2 beverfi 63d ; a Hay. TO9. 

(2; (1876) £ 1 . B. 2 1. 4 . 169, 190. 
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! u°^ parti, the plaintiff asks for a negative deolaration that 
the aefendant hasnonghtof succession to the scheduled properties, and 
that, by reason of his illegitimacy. I am of opinion that, besides the 

reason stated above, there are graver objections to the Court granting such 
a declaration. ® 

u u unnecessary to discuss the other point taken on 

behalf of the respondent, that the Baja of Hill Tipparah is at any rate a 

proper, if not a necessary, patty to the present suit and that it ought to 
fail on that account. 

For the foregoing reasons, I am of opinion that the appeal should be 
dismissed. 

Appeal dismissed. 


85 C. 799. 

[795] CRIMINAL REVISION. 

Before Mr, Justice Bampini and Mr. Justice Sharfuddin, 

Kochai Fakir ». Bomesh CHA^DBA Biswas.* 

[29bh January, 1908.] 

Criminal Procedure Cede (Act V of 1898; s. 145— Poseetsion^Dispuie concerning land 

^.^rtsdteii^ of Magistrate—Proper question for determination—Actual possession 

—Dectiion based not on otal evidence^ but on settlement proceedings^ 

The only question, whioh a MagUfcrate has to deoide in a prooeeding undet 

146 of bhe Gtimiaal Pcooedura Oodo is^ to who is in aotual poaae^aioa of 
the dtspated land 

^ Where the Magistrate, while holding that the oral evideaoe of aotual posses* 
Sion was la favour of one patty, proceeded to discuss and decide as to the legal 
e^ot, under the Bengal Survey Aot, of a recent order ol an Assistant Settlement 
Officer, passed in an inquiry into a boundary dispute between the partie8,award* 
ing possession to the opposite party, and also as to the maintainability under 
the oiroutDBbanoQS of proceedings under a. 145 of the Code, the civil remedies 
available to the defeated pa^cty, the legality of the above order and his power 
to set the same aside, and directed the first patty to be maintained in possession 
in aoooidaooe with such order 

Seldf that the Magistrate^ bad aoted without jurisdiotion iu going into these 
matters instead of determining the question of aotual possession on the 
evidence in the oase. 

Upon bhe reoetpb of a reporfa from bbe Sub-Inspeofaor of Eobwali 
bbana, dated bhe l8bh May 1907, bha Deputy Magistrate of Faridpur drew 
up a proceeding under s. 145 of the Code, on the 21st instant, making 
Bomesh Chandra Biswas the first party, and the petitioner the second 
party. 

It appeared that one Ataar Rahman, an Assistant Settlement Officer, 
had held an inquiry under the Bengal Survey Aot, (Bengal Aot V of 
1875), and by his order, dated the 3rd March 1907, had awarded posaes- 
sion to the ffrst party, and that the order was upheld by the Settlement 
Officer on the 4tfa September 1907. 

[796] Xhe petitioner did nob appeal againsb these orders to the Com¬ 
missioner of the Division. 

An amin went to bhe spob, measured the land and demarcated the 
boundary line with bamboo pegs. 

The parties appeared before the Deputy Magistrate and produced 

their witnesses. The Magistrate found that the ora! evidenoe as to actual 

* •* ■ ^1 ■ » ■ ■■ » 

* CzimiDal Revision No. 6 of 190S agaloat the order of Asaduzzaman, Deputy 
Magistrate of Faridpur, dated the 5th December, 1907, 
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possessidQ was in favour of the petibioner, bub he held bbab this did nob 
oonolude the case, having regard to bhe order of the Assistant Settlement 
OfBoer. He then framed four issues"’ vig , (i) what is the effect of bhe 
order of bhe Assistant Settlemenfa OfHoer ? (it) is the present prooeeding 
at all maintainable? (tit) what remedy is the second party entitled to? 
and (tfb) even if the order were not in accordance with law, has this C:>uib 
any authority to set it a^ide ? 

On the 6rst quesbion be held that under s. 41 of the Bengal Survey 
Aot bhe order had the force of a Civil Courb decree and was in force at bhe 
date of bhe initiation of the s. 145 proceedings. As bo the second be 
tbonebt that the Magistrate bad no jurisdiobion to take prooeedings under 
s, 107 or s. 145 of bhe Code in respeob of land disputes in areas unler 
settlements having regard to Beg. VII of 1822, s. 34, Bag. IV of 1828, s. 4, 
and s. 42 of the Bengal Survey Aot. On the third point he was of opinion 
that the petitioner had nob exeroised bis tight of appeal, and be discussed 
his remedy with reference to ss. 58, 59 and 62 ot the Act. As to the last 
question he found that bhe order was nob in accordance with law, bub he 
held that a Criminal Court was, nevertheless, bound by it. 

He, therefore, on the 5tb December 1907, direobed the first party to 
be maintained in possession, following the order of the Assistant Settle¬ 
ment Officer. 

Mr. Stokes and Babu Bidhu Bhusan Oangnli, for the petitioner. 

Babu Promotho Nath Sen and Baba Bimal Ohandra, Das Gupta for 
the onposite party. 

B^mpint A^D SharfdddIN, JJ. This is a Bale calling upon the 
District Magistrate of Faridpur and also upon the opposite [797] party to 
show cause why the order of the Deputy Magistrate, dated the 6bh Da- 
cemher 1907, should nob be seb aside. 

The order complained against is one passed by Moulvi Asaduzzaman, 
Deputy Magisbrabs, first class, ostensibly under section 145 of bhe Criminal 
Procedure Code. 

It has been Impugned by the second party, the petitioner before us, 
on bhe ground that ib was passed without jurisdiobion. 

We consider bbab this case is another illuc^tration of bhe way in 
which bhe provisions of section 145 of bhe Code of Criminal Procedure are 
abused bv litigants in the mofu-isil and misunderstood by Magistrates, 
who usurp jurisdiobion and decide questions of a civil nature. The learn¬ 
ed Deputy Magistrate in this ease has not enquired into the question ot 
actual possession, as he was bound to do under the provisions of sec¬ 
tion 146. He has devoted a large amount of time and trouble to discuss¬ 
ing questions, which are entirely foreign to the enquiry, which he bad to 
make. He deals with this proceeding, as if it were a civil case. He has 
framed four '* issues ” for his consideration and decision. He says :— 
These facts suggest bhe following important is'^ues and I would accord¬ 
ingly proceed to decide them, '* (i) what is the effect of the order of 
Moulvi Ataur Bahman A. S. O. ? (ti) is bhe present proceeding ab all 
maintainable? (i$i) whab remedy is the second party eobibled to? (Vu) 
even if the order of the A. S. O. were not in aocordanoa with law, has 
this Court any authority to set it a'^ide ? 

Then he goes on to point out that the order of bhe Settlement 
Officer evidently has the force of a Civil Court’s decree, and was so, in 
effect, when these proceedings under section 145 were instituted. And he 
adds :—'* I am of opinion that, having regard to the provisions of sec¬ 
tion 34 of Begulation VII of 1B22 and section 4 of Regulation IV of 1828 
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and seotioc 42 of the Sarvay Aot;, M&gistiratas should nob take prooeedings 
Under seotion 145 or aeotion 107 of the Criminal Prooedure Code regard¬ 
ing land dlspubes in areas under settlement. The jurlsdiotion evidently 
belongs to the Sdkblement Officer, and the only question is whether the 
same provisions would apply when the settlement is under the Bengal 
Tenancy Act. 1 am not free from doubt on the pointi but it would pro¬ 
bably be better both for the Settlement [798] Department and the Magis¬ 
trate, if an authoritative decision on ttie point oould be badi as there is 
now hardly any decided case bearing on the point." 

Then ha winds up as follows :—•" Viewing the ease as a whole, I am 
for giving effeob to the order of the settlement department for the reasons 
stated above, and 1 accordingly direct that the first party be maintained 
in possession of the land in dispute, until evicted therefrom in due course 
of law.*’ 

We do not consider it advisable for ns to comply with the suggestion 
of the learned Deputy Magistrate that we should decide the point, which 
he has set forth in the above passage. The only question he had to decide 
in this ease was that, which is laid down in section 145 of the Criminal 
Prooedure Code, namely, who was in actual possession of the land in 
dispute. He has not found that and, therefore, his order is entirely with¬ 
out jurisdiction. The only passage in bis judgment in which be deals 
with the question of actual possession is the one, in which he says • 

" The oral evidence as to actual possession is certainly in favour of 
the second party, and I may say has been corroborated by the witnesses 
of the first party." 

After coming to this opinion ho proceeds in his final order to declare 
the first party to ha in possession, whereas ha has distinctly said that the 
oral evidcBce is that the second party is In possession. 

The order complained against is, therefore, without jurisdiction. 

We make this Rule absolute and set it aside. 

Buie absolute* 


SB C. 790 (=:12 C. W. N. 888=7 0. L. J. #28), 

[799] APPBDDATB CIVIK*. 

Before Mr. Justice Stephen and Mr. Justice Mookerjee. 

Habe Kbishna Mahanti v. Bishnu Ohandba Mahanti * 

[17tih January, 1908]. 

Rent Recovery Act (X of 1859), «. l&O 161 —Order refu.ing to^rehear an appeal deeded 
ex-pEktto^Appeci'l against such order^Ctvtl Procedure ^ode {del KIV of 1882), 

appeah wbiob waa preferred under aeotion 160 of Aot X of 1859, waa heard 
ex’parte'. an application to aat aside the ex-parte judgment waa diamisaed by 

the appellate Court. . 

Against the oidot of diamiaaal, on an appeal to the High Court, a prelim¬ 
inary objeotion being taken that n 5 appeal lay :— 

Seldt that by virbne of aeotiona 560 and 5 3^ of tbe Code of Civil Prooedure, 
which were applicable to appeals under Act X of 1959, the appeal lay to the 
High Court. 

[Her. 36 Cal, 930 ; 88 Cal'. 610.] 

APFBAii from Original Order by the defendant. Hare Krishna 

Mabantf, ___ . ______ 

• Appeal from Oedat No. 4Tl ot 1936, against thft oclec of J. J. Platel, Offioiwting 
Diatriot Judge of Ovibtack, datsd Gept. 19,1^6. 
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The plaintiffs, Bisbnn Ohandra Mahanbi and others, instituted a snit 
in the Gonrb of the Deputy Golleotor of Outtaok, for an aooonnt against 
the defendant, his agent, under seotion 24 of Aot X of 1859, wblob was 
dismissed. • 

The plaintiff then appealed to the District Judge under section 160 of 
the Act. It appeared that, when the appeal came on for hearing, the 
senior pleader on behalf of the defendant-respondent being ill, transferred 
his brief to another pleader, whose name not being in the vakalatnamaht 
the learned Judge refused to hear him : and the junior pleader prayed for 
an adjournment on the grounnd that he was not ready to go on with the 
ease ; but his prayer was rejeoted, and the appeal was heard ex-parte and 
decreed. 

The defendant thereupon made an application to the learned Judge to 
set aside the ex-parte judgment and re-bear the appeal, but the said appli¬ 
cation was dismissed. 

£800] Against this order of dismissal the defendant appealed to the 
High Gourt. 

Bobu Ram Chandra Majumdc^t for the respondent, raised two pre¬ 
liminary objections ; namely, ffrsi. Act X of 1859 being a Code complete 
in Itself, the provisions of the Civil Procedure Code did nob apply, and 
the lower Gourt could not entertain an application under seotion 660 of 
the Code of Civil Procedure ; and secondly, as the provisions of the Civil 
Procedure Code did not apply, no appeal from the order of dismissal could 
be entertained by the High Court. In support of his contention be relied 
on the oases of Do^al Ohunder Qhose v. Dwarka Nauth diisser (1), 
Nagendro Nath Mullick v. Mathura Mohun Parhi (2) ecad^Radha Madhub 
Santra v. Lukhi Narain Roy Chowdhry (8 \ 

Babu Provas Chunder Mitra^ for the appellants. Bent Courts are 
Civil Courts in the sense that they decide civil questions ; and therefore 
the provisions of the Civil Procedure Code are applicable to oases under 
Aot X of 1859. The oases of Nilmoni Singh Deo v. Tara Nath Mukerjee 
(4) and Madho Prakaih Singh v. Murli Monohar (5) support my conten¬ 
tion. By the wording of seotion 161 of Aot X of 1859, it is quite clear 
that the provisions of the Civil Procedure Code at any rate apply to 
appeals. 

Babu Bam Chandra Majumdar, in reply. 

Cur, adv vuU. 

Stephen, J. The plaintiff respondent in this case, a Zemindar, sued 
the defendant, bis agent, for an account of money received by him under 
seotion 24 of Aot X of 1859. The suit was properly brought in the Gourt 
of the Deputy Colleoter of Cuttack, and was dismissed. The plaintiff 
then appealed to the District Judge of Cuttack under section 160 of Act X 
of 1859, when the appeal was heard ex^parte and decreed on 12bb March 
1906. On this the defendant applied for a re-hearing under seotion 560 of 
the Civil Procedure Code, or for a review of judgment under seotion 
£801] 623. This application was refused by an order of the I6tb Septem¬ 
ber, against which the present appeal is brought. 

On the facts two preliminary objeotions have been made before us. 
The first is that the District Judge had no power to entertain the appli¬ 
cation, in which the present order was made : the second is th^t we have 


(1) (1862) Matflhall 149. ( 4 ) (1882) I. I, R. 9 Cal. 296; L. B 9 

(2) (1891) I. £i. B. 18 Oal. 966. I. A 174. 

(S) (1898) I. "L. B. 21 Cal. 428. (6) (1889) I. Ij B. 5 All. 406. 
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no power to hear Ihis appeal. Though the points , are different, they rest 
on the Same ground, namely that Aot X of 1859, is a oomplete Code in 
itself, and that seobton 558, under which the District Judge purported to 
act, and seotion 588 of the Civil Procedure Code, under which we are 
invited to act, have no application to the case. This contention is sup- 
86 0 . 789=12 ported by the deoisions in Na^endro Nath Mullick y, Mathura Mahun 
C. W. N. 888 Parhi (1), and Badha Madhub Sanira v. Lukhi Narain Boy Ohowdhry (2); 
^ latter of which oases It is laid down that Act X of 1859 is “a oom- 

plete Code in ItseU”, which words, it is suggested, must be taken to mean 
that no seotion of the Code can be taken as applioable to a oase arising 
under the Act. 

I doubt whether, in view of the Privy Council in the decision in 
Nilmoni Singh Deo v. Tara Nath Mukerjee (3), it would be right to attach 
this meaning to the words. Bub it is not necessary bo decide this question 
because, as far as the present oase is concerned, the respondent's conten¬ 
tion is answered by a reference to the contents of the Act itself. It is nob 
disputed that in this oase there was an appeal from the Deputy Oolleobor 
bo the District Judge, who now represents the Zillah Judge, under section 
160 of the Act. The procedure to be followed before the Judge is pro¬ 
vided in section 161, which runs as follows :— ^ 

The rules in force in regard....to the naanner, in which 

such appeals are heard and determined, and to all proceedings, which may 
be bad in respeot of such appeals, shall be applicable to appeals to the 

Zillab Judge or Sadar Court under this Act. * . 

Here the ‘'rules in force” must mean the rules ordinarily in force in 
the District Judge's Court, that is, the contents of the Civil Procedure 
Code. Of these the seotion contains rules as to the manner in which an 
appeal will be heard, and, if an appellant [802] attends and * 
does not, an appeal will be heard ex-parte. Sections 660 and 588 ol. 1271 
mention proceedings, which may be had in respect of such appeal. Con¬ 
sequently the respondent, against whom an ex-parU decree h^ been 
made under seotion 556, may apply to have his oase re-heard, and if ha fails, 
may appeal to this Court. ‘ This view is amply supported by the judgment 
in Sadai Naik v. Serai Naik (4), following as it does the Full Bench de¬ 
cision in the Sudder Dawani Adalat Court in Bullodhur Btswas v. Moh^h 
Chunder Boldar ('), and Ntlmoni Singh Deo v. Tara Nath Makerjee (6). 
The result is, that the decision appealed from was made in an application 
that the Judge had power to entertain, and that we have jurisdiction to 

hear this appeal. ^ ^ . .ji r,. 

As to the merits of the oase there is not much to be said. It is not 

disputed, when the case oamo up for hearing on the 8lh March 1906, the 
present appellant bad two pleaders, a leader and a junior. The leader was 
absent through illness, but had arranged that another pleader should do 
his work This pleader was prepared to appear in the oase, but had no 
Vakalainamah. The junior pleader engapd was not prepared to oonduob 
the case relying on the presence of his leader. The result was that the 
Judge refused to hear the senior pleader, who had no Vakalainamah, and 

aonareDbly refused ho grant a postponement to the junnior pleader, who 

was not ready. I think he was wrong nob bo bear the pleader, who was 
willing bo oonduob the oase. Thera appears to have been no reason to 


(1) 11691) I. Ii. B. 18 Oal. 889. 

(2) (1898) I. D. B. ai Cal. 498. 

(3) (1882) I. Ii. B. 9 aal.*296. 
14) (1901) I. Ii. B 28 Oal. 639. 


(6) (1861) S. D. A. Dooiaion Vol. I. P- 
144. 

(6) (1882) I. Ti. B. 9 Oal. 995. 
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doubli tihe eood faltih of bhe requQsb for the subshitobion of the pleader, 
who was preseoti for fehe ooe, who was absenbi and the abseooe of a Vak- 
alatnamah was nob, bo my mind, a reason for proceeding ex-parle. Under 
these oironmsbanoes, I think too, he might wall have granted an adjourn¬ 
ment for the purpose of enabling the junior pleader to prepare himself to 
oonduot the ease, subjeot, of course, to any order be sees 6t to make as to 
costs. The learned Judge bases his refusal to grant an adjournment on bhe 
fact that tbeoase had been twice adjourned on the request of the present 
appellants’ pleader. This is so ; but it had otherwise been adjourned 

[803] 13 times in 11 months. The adjournments were no doubt un¬ 
avoidable, but must have been none the less a cause of loss to the appel¬ 
lant and should have inclined him to a favourable reception of bis applica¬ 
tion. As it was, I consider that the Judge ought not to have shut out the 
appellant from being heard, when all reasonable steps for his being heard 
bad been taken, and the appeal must be allowed with costs here and in 
the Oourt below, and the original appeal must be re-beard. 

M 0 OE.BBJBE J. The oiroumsfcanoes, which have given rise to the pro- 
oeedingB now before this Court, are not the subject of controversy. The 
respondents commenced an action under section 24 of Act X of 1859, 
against the appellant, in the Court of the Deputy Collector of Cuttack (or 
an account of sums collected by him as their Agent. The claim was 
valued at above Bs. 100, and was dismissed by the Court of first instance. 
The plaintiffs preferred an appeal to the District Judge of Cufetaok under 
section 160 of Act X of 1859. The appeal was heard ex-parteand decreed 
on the 12th March 1906. On the 6th April following, the appellant made 
an applioation to the District Judge to set aside the ex-parte Judgment and 
to re-bear the appeal. The applioation was dismissed on the lObh Septem¬ 
ber 1906, on the ground that there had been laches on the part of the 
appellant and that the evidenoe did not establish that he was prevented by 
sufficient cause from appearing when the appeal was called on for bearing. 
The present appeal has been filed against this order of the District Judge. 

A preliminary objection Is taken to bhe bearing of the appeal on the 
ground that the order in question is not appealable, and it is further sug 
gested that the District Judge bad no jurisdiction to entertain the applioa¬ 
tion for revival. It is urged that Act X of 1859 is a Code complete in itself, 
and that the appellant is not entitled bo the benefit of the provisions 
of section 660 of the Code of Civil Procedure. In support of this posi¬ 
tion reliance is placed upon the oases of Doyal Ghunder Qhose v. Dtoarka 
Nauth Misser (l), Nagendro Nath Mullick v. Mathura Mahun Parhi (2), 

[804] Badha Madhub Santra v. Lukhi NarainBoy Chowdhry {Z) and 
Mokunda Bullav Kar v. Bhogaban Ghunder Das (0- In answer bo this 
argument It is contended on behalf of the appellant, that if these oases 
lay down broadly and without any qualification the principle that Act 
X of 1859 is a Code oomplele in itself in the sense that no provisions of 
the Code of Civil Procedure are applicable bo proceedings under that Act, 
they are inoonsisbent with the decision of their Lordships of the Judicial 
Committee in Nilmoni Singh Deo v. Tara l^ath Mukerjee (5), and it is 
further contended that in any view of the matter, section 560 is applicable 
by reason of the provisions of section 161 of Act X of 1859. In my 
opinion, bhe second branch of the contention of the appellant is manifestly 


U) (1862) Msraball. 148. (4) (1894) I. L. B. 21 Cal 514. 

(2) (1891) I. L. R. 18 Cal. 368. (6) 11882) 1. L. B. 9 Cal. 295 ; L R. 9 

(8) (1898) I. L. B. 21 Cal, 428. 1. A. 174. 
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well-founded and musti prevail. As already stjabed. the appeal in the 
present insfaanoe lay from the Deputy Oolleotor to the Distriot Judge 
under section 160 of Act X of 1859. Section l6l provides rules regarding 
the presentation and hearing of such an appeal and is to the following 
effect:—** The petition of appeal shall be written on the stamp paper 
sec. 7993=12 prescribed for appeals from the subordinate Civil Courts with reference to 
— 7 ^* L* amount of value of property involved in the appeal* and the rules in 

"" ^ 2 ^ ** force in regard to the time within which appeals from the decisions of 

such Courts may be received, and to the manner in which such appeals 
are beard and determined, and to all proceedings, which may be had in 
respect of such appeals, shall be applicable to appeals to the 2iUah Judge 
or High Court under this Aot.” It is obvious, therefore, that, if the 
appeal preferred to the Distriot Judge is to be heard and determined in 
the manner in which appeals from the subordinate Civil Courts are heard 
and determined, section 556 of the Code of Civil Procedure is applicable, 
and under the second paragraph of that section, if the appellant attends 
and the respondent does not attend, the appeal shall be heard ex parte in 
his absence. It is further plain that, if all proceedings, which may be had 
in respect of appeals from the Civil Courts, may also be bad in respect of 
an appeal preferred from a decision of the Deputy Collector to the Distriot 
Judge, Section 660 of the Civil Prooedure’ Code is applicable ; and, if that 
[80S3 seotion is applicable, the order made by the District Judge, if it is 
one of refusal to re-hear the appeal, is itself appealable to this Court 
under seotion 588, clause 27, of the Code of Civil Procedure. The view 
I take of the scope and effect of seotion 161 of Act X of 1859 is amply 
borne out by the decision of a Full Bench of the Sudder Court in Hullo- 
dhuT Biatoas v. Mohesh Chtcnder Haidar (1) and by the deoision of this 
Court in Sadai Naih v. Serai Haik (2). As pointed out in the earlier case, 
the language of section 161 shows that the Legislature intended that ap¬ 
peals under section 160 should be treated in every respect as regular 
appeals in the Zillab or Sudder Courts, as the case may be, and that Act 
X of 1859, having given the right of appeal to these Courts, intended to 
leave the Courts to deal with the appeals according to their own forms and 
mode of prooedure and to place no sort of restriction upon the action of 
the laws, by which the decisions of these Courts are ordinarily governed. 
If this view of the scope of seotion 161 is well founded, as I think it 
plainly is, there can be no possible controversy as to the applicability of 
sections -^156 and 560 of the Code of Civil Prooedure. 

In this view of the matter, it is unnecessary to deal at length with 
the ffrst branch of the contention of the appellant, which raises the ques¬ 
tion, whether the proposition that Act X of 1859 is a complete Code in 
the sense that no provisions of the Code of Civil Procedure is applicable 
to proceedings thereunder, may not require to be qualified in view of the 
deoision of the Judioial Committee in Hi^anoni Singh Deo v. Tara Hath 
Mukerjee (3). 

As regards the merits of the present appeal, there can, I think, be no 
reasonable doubt that the appellant is entitled to succeed. It appears 
that the appeal was preferred on the 29tb April 1905 and was not beard 
till the 8tb March 1906. Various dates for hearing were fixed from time 
to time and there appear to have been 16 intermediate adjournments, 
twelve of which were made to suit the oonvenienoe of the Court, two for 

ti) (1861J S. D. A. DeoiBioQ, Vol. T., (3) (1901) I I,. R. S8 Gal. 682. 

144. (8) (1882) I. I4. B. 9 Cal. 296. 
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the aonvenlenoo of the appeUanti and two for the benefit of the respon¬ 
dent. It appears that the present appellanti who was the respondent 
in the appeal before the Judge, originally entered appearanoe through 
[806] a pleader. Baba Q. O. Roy, Later on, ha engaged a senior pleader, 
Baba Gokulanando Ghowdhury, to argae the case. When the appeal was 
oalled on for hearing, it was represented to the Oourt that Baba Gokula¬ 
nando ooald not attend on aooount of illness and that he had transferred 
bis brief to another pleader. Babu Pitbas Patnaik, who appeared and 
offered to argae the ease on behalf of the respondeat. The Judge deolined 
to hear him. as bis name did not appear oa the vakalatnamah. The 
pleader, through whom the respondent had originally entered appearanoe, 
stated that he bad no iastruotions to argue the appeal bat, if the ease was 
adiourned for a day, he would be ready. The Judge deolined to adjourn the 
ease and the result was that the appeal was heard ex~parte and the judg¬ 
ment of the Court of first instanoe was reversed. In my opinion, the 
oourse, which was adopted by the Court, was not in the interests of justice 
and that either the pleader, who offered to argue the case, should have 
been heard, or an adjournment ought to have been granted to enable the 
respondent to be properly represented. Under the circumstances stated, 
the appellant would have been amply protected, if the learned Judge had 
made a suitable order for costs in his favour. In my opinion, it is not at 
all desirable that oases should be disposed of in this manner, without 
hearing one of the parties, when it is manifest that he and his legal 
advisers had bona fide made every effort to be represented before the 
Court. 

The appeal, therefore, must be allowed and the order of the Court 
below discharged : the ex-parte decree made on th6*12th March 1906, is 
set aside and the appeal before the District Judge will be re-heard after 
reasonable opportunity has been given to the present appellant to be 
represented at the hearing. 

' The appellant is entitled to his costs in this Court, as well as in the 
Court below. 

Appeal allowed. 


65 C. 807 (=7 0. L. J. 468). 

[807] APPEIiLATE CIVIL. 

Before Mr, Justice Bampini and Mr, Justice Shar/uddin, 

GoPAi< Ram Mohubi u. Dhakebwab Pebshad Nabain Sinqu.* 

[27th February, 1908.] 

Forfeitwe^Bjectmeni^Co-lesiors^Sutt for tjectment by one set of co-lesMrs^-Transfer 
of Properly Act {IV of 1862) a. 111. 

In a salt for ejeotmeot by one set of oo-lessoia on the ground that the prin¬ 
cipal defendants have forfeited their rights as tenants, under s. Ill of the 
Transfer of Property Act. having denied the title of the plaintiffs in a previona 
rent suit 

Held, that though all the present plaintiffs were not parties to the previous 
rent suit, inaamuoh as the said defendants not only denied the existence of 
the relation of landlord and tenant between them and the then plaintiffs, but set 
op a third party their landlord in respect of the disputed land, they incurred a 
liability to have their tenancy forfeited. 

•Appeal from Appellate Decree. No. 863 of 1905, against the decree of W. H. 
Vincent, District Judge of Bbagalpur, dated the 6th Feb 1905. modifying the decree 
of Matilal Haidar, Bobordioate Judge of Monghyr, dated 19th Aug. 1904. 
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further* that though in E^ngland any joint tBnant may pnt an end to 
biB d^emiee as far as it operates cn hia own share, whether his companions join 
him in patting an end to the whole lease or not* yet aooording to the decisions, 
the relation created by oontraot with several joint landlords oontihnes* until 
there exists a new and oonsplete volition to change it Where therefore 'the 
relation of joint landlords continues, the tenanoy of the lessees oannot be put 
and end to, except by all the lessors acting together. 

Sbrahim Fir Mahomed v. Curaetji Sordfcjt De Vitre (1) explained ; Fayj 
Dhah V, Aftabuddin Sirdar (2), Ramgaii Mohurer v. Prati Sari Seal (3) and 
Ram Lochi Koeri v. Berbert Collingridge (4), distinguished. 

BeJd also, that the rule is different in the case of trespassers and in the case 
of tenants, when jehas possession is not sought for. Radha Froshad Waeii v. 
Eleuf (6), Barendra Na*ain Singh Chowdhry v. Moran (6) and Carnal Kumari 
Chowdhurani v. Kiran Chandra Roy (7) referred to. 

[Diet 26 M. Ij. J. 436; 89 Mad. 1049 ; Fol. 18 O. Ej. J. 228=9 I. 0. llO; 11 I. 0. 696; 
Ref. 89 Mad. 488; 38 Mad. 446; 24 0. W. N. 1064=60 I. 0, 812.] 

Second Appeal by the defendants Ish party. 

The suit, out of which this appeal arose, was brought by some of the 
00 -sharer landlords against the tenants, the defendants [808] 1st party, 
the other oo-sbarer landlords and others, for declaration of their title and 
ejectment of the tenants. The plaintiffs alleged that they and the defen¬ 
dants third party were the malih$ of certain villages, that in these villages 
there was a bazar in the mal lands and that the defendants' 1st party had 
their houses and ehops in the bazar, for which they had all along paid their 
rent to \:,h.Q>maliks, until the defendants 2ud party bought a certain lahhi' 
raj tenure in the vicinity of the bazar and in collusion with the tenants 
got rent decrees against them and pat the plaintiffs out of possession. 
Some of these plaintiffs and the defendants third party then sued the 
tenants for rent. The tenants in these suits denied the plaintiffs' title to 
the rented lands and set up the title «f a third. The plaintiffs therefore 
brought this suit. The defences of the tenants mainly were limitation 
and that, as the plaintiffs were not the malihs of the 16 annas share, they 
were not entitled to ftAas possession. The Subordinate Judge decreed the 
suit. On appeal, the District Judge modified the decree and gave the 
plaintiffs joint possession of the lands with the defendants, 1st party. 

Hon. Dr. Bash Behari Qhose (Bahu Kshettra Mohan Sen yix\s\i him) for 
the appellants. As all the lessors have not joined, the suit must fail. 
[BaMPINI j. This is not an action under the Bengal Tenanoy Act.] 

I cite Beasut Hossein v. Ghorwar SrngA (8j [BaMPlNl, J. In that 
case there was a condition of forfeiture.] 

But the general principle holds good that, where the lessors mean to 
avail themselves of forfeiture, they must all join. This is also the equit¬ 
able view. See also Transfer of Property Act, s. Ill (/), The case of a 
trespasser is different. Bven when a tenant by a contingency becomes a 
trespasser, a sharer of undivided property can bring an action for eject¬ 
ment. Indian law favours a tenant more than Bnglish law does: Alum 
Manjee v. Ashad AH (9), Badha Proshad Wasii v. Esuf (5), Harendra 
Narain Singh Chowdhry v. Moran (10) Ebrahirn Pir Mahomed v. Cursetji 
Sorabji De VitreW Qholam Mohiuddin Bossein v. S^atran (ll).Forfeiture 
[809] cannot be taken advantage of even in Bnglish law in such oases. 


(1) (1887) I. L. R. 11 Bom. 644. 

(2) (1902) 6 O. W. N. 676. 

(8) (1906) 8 O. L. J. 201. 

(4) (1907) 11 O. W. N. 397. 

(6) (1881) 1 L. B. 7 Cal. 414. 

(6) (1687) I. L. R. 16 Oal. 40. 


(7) (1898) 2 0 W N. 329, 

(8) fl881. I. L B. 7 Oal. 470. 

(y) (1871) 16 W. R. 19a 

(10) (1887) I. L. a 16 Oal 40, 46. 

(11) (1904) I. L. B 81 Cal. 786. 
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On anv view, the lancilord must do some aot to show his iotentlon bo get fgoa 
rid of the tenant. This has not been dona here. 7 bb. 

Babu Umakali Mukherji {Bahu Kultoant Sahay with him) for the » 
respondents. Fayj Dhali v. Afiabuddin Sirdar (1) is in my tavour, orviD. 
[BaMPINI That was a ease of one lessor.] _ 

Bat a deotee of Court affirming denial operates as a forfeiture: Bam- 83 0.807=3? 
yati Mohurer V. P ran Bari Seal As bo express aots of a landlord 0. L. J.i88. 

showing intention to ejeob. see Kamal Kumari Ghowdhurani v. S.iran 
Chandra Roy (3). where It is held that a suit itself is notioa. [Baupini J. 

Not in such oases as this ] 

Forfeiture being oomplebe. future oiroumstanoes do not alter the sita< 
ation. All the landlords did join, but now one has retired. See Ram 
Loohi Koeri v. CollingridgeiA), where the Court gave a deoree for partition. 

Here, again, the landlords were realizing rents separately. 

[BampiNI J. That does not help you ] 

Babu Kshetira Mohan Sen in reply. We took the obieotion of defeot 
of parties from the outset. Fayi Vhali v. Afiabuddin Sirdar (1) has not 
been followed. Kamal Kumari Ghotodhurani v. Kiran Chandra Roy (3) 
is distinguishable. See Mr, Justloa Bampini’s Bengal Tenancy Aot (last 

edition), p. 275. 

Bampini and Sharpuddin, JJ. This is an appeal against a deoision 
of the District Judge of Bhagalpur, passed in a suit brought to ajeot the 
defendants from certain bazar lands. 

The plaintiffs are the owners of a I*! annas odd share of the land. 

The defendants third patty are the owners of the remaining 1 anna odd 
share. The principal defendants are the occupiers of the land. The plain¬ 
tiffs allege that the principal defendants in a rent suit denied their title as 
landlords, and set up the title of a third person. Hence the defendants 
have forfeited their rights as tenants, and so they (the plaintiffs) sue for 
khas possession of their share of the land. 

[810] The District Judge has given the plaintiffs a deoree. 

The defendant 1st party appeals, and on his behalf it has been urged 
(l) that all the plaintiffs were nob parties to the previous rent suit and 
that the defendants therefore only forfeited their rights of tenancy as 
regards the plaintiffs, who were parties to that suit ; (2) that all the co¬ 
owners in the land have nob joined in bbis suit, and therefore the plaintiffs 
cannot succeed ; and (3) that the plaintiffs asked for khas possession along 
with the defendants third party, and have been given a deoree for joint 
khas possession along with the defendants first party. 

lb is true that in the previous rent suit all the present plaintiffs were 
nob parties. Bub in that suit the prlnoipal defendants not only denied the 
existence of the relation of landlord and tenant between them and the 
then plaintiffs, but set up a third party as their landlord in respect of the 
disputed land. Hence, they renounced all the present plaintiffs as their 
landlords, and appear to have incurred a liability bo have their tenancy 
forfeited. 

The learned pleader for the appellants In support of bis second plea 
draws attention bo the terms of section 111 of the Transfer of Property 
Act, which is applicable to this case, as the land, from which it is sought 
to evict the defendants, is not agrloultural land. Ha argues that a forfei¬ 
ture is not incurred ipso facto by the renunciation of the plaintiffs as land- 

(9) (1898) 2 o. W. N. 229. 

(4) (1907) 11 O. W. N. 897. 


(1) (1902) 6 O. W. N. B76. 

(2) (1906) 9 O. ti. J. 201. 
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lord, ball mnsfe be followed by some aob showing an inlienbion on the part of 
tihe lessors to determine the lease, and he contends that this can only be 
done by all the lessors acting jointly and not by some of the co-lessors, 
however large their interest in the lease. In support of this contention ha 
calls our attention to the oases of Alum Manjet v. Ashad AH (1). 3adha 
Proihad Wasti v, Sstt/(2), Beasut Hoasein v. Chor war Singh (3), Harendra 
Narain Singh Chowdhry ▼. Moran (4), Qholam Mohiuddin Hoasein v. 
Khairan (5), and Ebrahim Pir Mahomed v. GuraetH Sorahji Ds Vitre (6). 
On the other hand, the respondent's pleader relies on the cases of 
Kamal Kumari Ghowdhurani v. Kiran Chandra Roy (7), Ecbyj 
Dhali V. Aftahuddin C811] Sirdar (8\ Ramgati Mohurer v. Pran Hari 
Seal (9) and Ram Hoohi Koeri v. Gollingridge{\0), 

We tbink the rule to be deduced from these cases is, as laid down in 
Ebrahim Pir Mahomed v. Cursetji Sarabji De Vitre (6), that though in 
England any joint tenant may put an end to his demise, as far as it 
operates on his own share, whether his companions join him in putting an 
end to the whole lease or not, yet according to the Indian decisions the 
relation created by contract with several joint landlords continues, until 
there exists a new and complete volition to change it. The rule is different 
in the case of trespassers iBadha Proshad Wasti v. Esuf (2), Harendra 
Narain Singh Chowdhry v. Moran (11)] and also in the case of tenants, 
when hhas possession is not sought for [ Kamal Kumari Chowdhurani v. 
Kiran Chandra Roy (7)], but this would seem to be the law as settled In 
India in the oases of tenants, when khaa possession is the relief asked for. 
In the oases of Fayj Dhali v. Aftabuddin Sirdar (8) and Ramgati Mohurer 
V. Pran Hari Seal (9), there was no question of co-lessors. There was 
apparently only one lessor. In Bam Lochi Koeri v. OolHngridge (10) there 
was not one lease, but three leases, and on the determination of one of the 
leases, the lessor sued for partition and khas possession, which she was 
certainly entitled to. But where the relation of joint landlords continues, 
it would seem the tenancy of the lessees cannot be put an end tb, except 
by all the lessors acting together. If in this case the tenancy bad been 
determined by all the lessors, and the lessees deprived of their character 
of tenants, and reduced to that of trespassers, the plaintiffs would certainly, 
we think, have been entitled to the relief they ask for, but as the lessors 
(•.e. all the lessors) have not in the terms of Section 111 of the Transfer 
of Property Act, shown their intention to determine the lease, they cannot 
succeed. 

It would seem to be a hardship that the plaintiffe, who represent a 
16 annas share of the lessor’s interest, should in consequence of the 
collueion of their one anna oo-sbarers with the [8123 principal defendants, 
be unable to obtain khas possession against the latter, but such would 
seem to be the effect of the Indian decisions and we must follow them. 

We accordingly decree this appeal with costs. 

Appeal decreed. 


(1) (1871) 16 W. B. 188. 

(2) (1881) I. Xj. B. 7 OaL 4i4. 

(8) (1881) S. Ij. B. 7 Cal. 470. 
(41 (1887) I. Xj. B. 15 Oal. 40. 
(0) (1904) I. £i. B. 81 Gal. 786. 

(6) (1887) 1. L. B. 11 Bom. 644. 


(7) (1898) 2 C. W. N. 229. 

(8) (1902) 6 O. W. N. 676. 

(9> (1906) 8 0. D. J 901. 

(10) (1907) 11 O. W. B. 897- 

(11) (1887) I. L. B. 16 Cal 410. 
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88 C. 838 (=al8 C. W. H. 177=i I. 0. 82l=8 Iff. L. T. 89). 

[813] APPELIjATB CIVIIj. 

Before Mr. Justice Brett and Mr.Justioe Coxe. 

SaNIISHWAB MaHANTA D. liAKHlKANTA MaHANTA,* 

[27th May, 1908.] 

Limitaiion-^Limitaiicfi Act {XV of 1877), s. 20—Pori payment—Btidoreement not in 
debtor*i hand ; but only eigned by him—When debtor can wrtitf, toheiher tttch signa¬ 
ture is sufficient to save litniiation. 

Where a debtor oen write, bat an endoreement is written by another parson 
and Only signed by him, it is cot an endoisemant whiah is, as far as possible, 
in his handwriting, and therefore it ia not eufdoient under the provisions of 
section 20 o! the Xitmitaiion Aot to create a new period of limitation. 

Mvkhi Saji Bahmuitulla v. Coverji Bhuja (1) referred to. 

afada6At4« Sasha Oharlu v. Singara Seahaya (2), Ellappa Nayak y. Anna- 
malai Ooundan (8) and Jamna v. Jaga Bhana (4) distinguished. 

[Fol. 1914 M. W. N. 910=96 I 0. 607 : 41 Bom. 166 ; Bef. 7 I. O. 7 ; 39 I. 0. 067-=I9 
0. W. N. 987; 62 I. O. 297.3 

Second AfpbaXi by the defendants, Santishwar Mabanta and others. 

This appeal arose out of a suit instituted by the plaintiff upon a bond 
ezeonted by the defendant, liiladhar Mabanta Adhlkari. 

The defence was, that the suit wai barred by limitation and that the 
debt was satisfied. 

The bond bore two endorsements of paymenti the first of which was 
admitted and the second denied by the defendant. The first endorsement 
was on the 4th of Bysuok, 1307, and the second on the SOfch of Ghaiti 
1309. It appeared that the debtor could write, and that he only signed 
an endorsement on the bond written by another person. 

The Gonrt of first instance having found that the second endorsement 
was a forgery, held that the suit was barred by limitation. 

[814] On appeal, the learned District Judge relying on the fact that 
the endorsement had been satisfaetorily proved, and that the ^ payment 
was a payment made on account of interest, reversed the decision of the 

first Court and decreed the plaintiff’s suit. 

Against this decision the defendant appealed to the High Court. 

During the pendency of the appeal the defendant died, and on his 
death his heirs and legal representatives,^ Santishwar Mabanta and others, 
were substituted on the record. 

Babu Jogesh Chandra Boy {Babu Qirija Pratattna Boy Choiodhury 
with him) for the appellants, contended that in order to save limitation 
by payment of interest, it must be proved that the payment was made on 
account of Interest as such ; it was not so proved in this case, and there* 
lore the Judge was wrong in reversing the decision of the first Court. In 
this case, there was a payment, and if that be taken to be a part payment 
of the principal of the debt, that could not save limitation, inasmuch as 
the endorsement relied on to save limitation, was not in the handwriting 
of the debtor. No doubt the debtor put his signature to the endorsement, 
but that would not help him at all, because he was not an illiterate 

person. I rely on the Full Bench case of Mukhi Saji Bahmuitulla v. 

* Appeal from Appellate Deoiee, No. 1896 of 1906, agaiost the decree of W. B. 
Brown, Judge of Aeeam Valley DiAtnote, dated Aug. 8, 1906, reveteicg the decree of 
Major H. Balliday, Bubordisate Judge of Nowgoog, dated May 5, 1906. 

(1) (1896) 1. L. B. 29 Cal. 646. (8) ll888) I. D. B. 7 Mad. 76. 

(2) (1883) I. li. B 7 Mad. 66. (4) (1303) I-.D. B. 28 Bom. 262. 
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Coverji Bhuja (l), where the Judges in tihoir.order ol reforenoa disblngaish- 
ed the two Madras oases of Madabhushi Sesha Charlu t. Singara 
Seshaya (2), and Ellappa Navak v. Annamalai Ooundan (3), in which 
the debtor could not writei and therefore it was held that the marks 
under the endorsements ware sufficient in law to save limitation. 

Bahu Hem .Ohunder Mitter for the respondent, contended that the 
learned Judge found as a matter of fact that the payment was for interest 
as such. He further contended that, inasmuch as the debtor put his 
signature to the endorsement, although written by another person, that 
would be in compliance with the provisions of s. 20 of the Limitation 
Act. Sea Madabhushi Sesha Gharlu v. Singara Seahaya (3), Ellapa 
Nayak v. Annamalai Qoundan (3), and Jamna v. Jaga Bhana (4). In the 
Bombay [815] ease it did not appear whether the debtor was a liberate or 


an illiterate person. 

Babu Jogeih Ghandra Boy, in reply. 

Brett and Coxb JJ. The main question, which arose for deter¬ 
mination in the suit, out of which this appeal arises and which has been 
considered at the hearing of the present appeal is, whether the claim of 
the plaintiff to recover the balance of the money due on the bond was 
barred by limitation or not. 

The plaintiff, to support bis contention that the claim is not barred, 
has relied on an endorsement of payment made on the 30bh Ghait 1309 
B. S., by the defendant of the sum of Rs. 53. The body of that endorse¬ 
ment was admittedly not in the handwriting of the debtor, and the 
question, which was raised and discussed in the Courts below, was whether 
the signature on that endorsement was in his handwriting or nob. 

The Court of first instance held that the signature was a forgery, 
that the endorsement was a forged endorsement, and that the plaintiff 
was not entitled to rely on it in order to save his claim from being barred 


by limitation. ^ , 

On appeal the Lower Appellate Court has come to a different eonclu- 

Sion The District Judge has not felt himself prepared to accept the view 

taken by the Court of first instance, that the signature to the endorsen^pnt 

was so distinguishable from the admitted signature of the debtor bo 

another endorsement in the same document as to support the conclusion 

that the former was a forgery. The District Judge, relying on the 

cignature and on what ho describes baldly as the oral evidence, has come 

fco^ the conclusion that the paymbnt of the interest and the endorsement 

have been satisfactorily proved and that the suit is nob barred by limita- 


There was a further plea of payment set forward on behalf of the 
defendant, which was disallowed by the District Judge, and as to which 
no argument has been advanced in support of this appeal. The Judge, 
however, relying on the fact that the endorsemanb had been satisfactorily 
proved and that the payment [816] was a payment made on account of 

interest, decreed the plaintiff’s suit. 

The defendant has appealed, and in support of the appeal two main 
contentions have been urged. The first is that the payment was not a 

payment made on account of interest. _ 

It has been argued that tha Lower Appellate Court in support of its 

oonolnsion that the payment was a piymenh on aooount of interest, has 


(1) (1896» I. li. R. 23 Oal. 546. 

(2) U883) I. li. B. 7 Mad. 56. 


l3) (1883) I. Cl. R. 7 Mad. 76. 
<4) (1903) I. li B. 28 Bom. 26S. 
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merely referred to the oral evidenoe, but has nob discussed bhab evidenae, 
or attompfaed in any way bo show bow tbab evldenoe sappoifced the oon* 
elusion that the payment was made on aooount of interest. The provisions 
of s. 20 of the Indian liimibation Aot are olear and preoise. and distmobly 
lay down that before a payment made on aooount of interest due on a 
debt ean be taken to save the balanoe of the debt from being barred by 
limitation» it must be proved that the payment was made on aooount of 
interest as such. 

Tbe learned Vakil for the respondent has suggested that in the pre> 
vious part of his judgment tbe Dlstriot Judge speoidea with suffioient 
clearness the witnesses, on whose evidence he relies, to support the oon> 
elusion, to which be has arrived, that the payment was a payment made 
on account of interest. We are unable, however, in second appeal to go 
into tbe evidence, so as to aseertain what these witnesses have said, and 
we are unable to hold that a mere referenoe to tbe evidence of these wit> 
nesses in a previous part of bis judgment is a sufficient compliance with 
those provisions of the law, which require that a Judge shall in his judg¬ 
ment, when dealing with the matters in issue between the parties, state 
bis Gndings with the reasons thereof upon each separate issue. 

Tbe Grsb contention urged in support of the appeal must therefore 
prevail, and the judgment and decree of the lower Appellate Court must 
be set aside and the case sent back in order tbab a proper decision may be 
arrived at by that Court on the issue whether tbe payment of the P>s. 53 
made on the 30th Chait 1809 was a payment made on account of interest 
as such. 

The second point, which has been raised in support of the appeal 
is, that, if the payment be taken to be a part payment of the 
principal of tbe debt, then the endorsement, on which [817] tbe plaintiff 
relies to prove the fact of that payment, eannot be accepted as sufficient, 
because tbe proviso to section 20 of the Liimitation Aot requires that in 
order to save limitation in tbe oase of tbe payment of a part of the prin¬ 
cipal of a debt, the fact of suoh payment shall appear in tbe hand-writing 
of the person making the same, and that in tbe present oase the endorse¬ 
ment relied on to save limitation is not in tbe bandwriting of tbe debtor. 

We have already notieed that the body of tbe endorsement is in the 
handwriting of a person other than the debtor, and that all that is found 
to have been written by the debtor is tbe signature : and in support of his 
oontentioD the learned vakil relies on tbe decision of a Full Bench of this 
Court in the oase of Mukhi Haji RahmuUulla v. Coverji Bhujo{'i), 

Tbo learned vakil lor the respondent bas argued on tbe other band 
that, if the payment was a payment made of part of tbe principal of tbe 
debt, then the endorsement was sufficient to comply with the provisions 
of tbe proviso to section 20 of tbe Limitatien Aet, as it bears tbe signature 
of the debtor. In suppoit of this view be relies on tbe oase of Madabhushi 
Sesha Charlu v. Singara Seshayai,^) and the oase of Ellappa Eayak v. 
Annamalai Qoundan\Z) and also on the case of Jamna v. Joga Bhana(A). 

The learned Judges of this Court, who referred the oase of Mukhi 
Haji Bahmuttulla v. Coverji Bhuja{l) to the Full Bench, were however 
careful to distinguish it from tbe Madras oases. The learned Judges, after 
noticing that in the Madras oases It was held that tbe signature by a 
marksman to what was, as to the rest, in the handwriting of another 

(1) (1896) I. D. R. 23 Gal. 546. (8) (1688) 1. I,. B. 7 Mad. 76. 

(S) (1888) 1. It. B. 7 Mad. 56. (4) (1903) 1. Ii. B. 28 Bom. 963. 
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1908 person, was saffioient bo sabisfy the Aoti. go on bo say bhata in eaoh of bhose 
Mat. 27 . oases the person, who made bhe paymenti ooald nob wribe and bberefore 

bbabi so far as v)as posstbZfl. bhe fact of bhe payment appeared in his hand- 
writing. The learned Judges of bhe Full Bench in their judgment in sbat- 

^_ ing that the Madras oases were outside the subject of bhe oase before them 

SB 6. 813=18 appear to have aooapbed the view [818] taken by the referring Judges. ^ 
0. V. M. 177 bhe case then before the Full Bench, the endorsement bad been made in 

the presence of the debtor by his agent, and it was distinotly held that, in 
^ 89 * order to create a new period of limitation under bhe proviso to section 20 

of the liimitation Act, bhe fact of part paymenb of the principal of a debt 
must appear in the hand writing of the person making the part payment, 
and not in that of any other person, however authorised. 

No doubt, as the learned vakil for the respondent has pointed out, 
there is the point of distinction between that oase and the ease before us, 
that in bhe present oase the endorsement is found to have been signed by 
bhe debtor himself. That fact, however, is not sufficient to distinguish 
this oase in principle from that which was before the Full Bench. The 
principle laid down by the referring Judges, which seems to have been 
accepted by the Full Bench, was that, in order to comply with the provi¬ 
sions of the law, it was necessary that as far as was possible bhe faob of the 
payment must appear in the hand writing of the person making the same. 
The learned Judges of the Full Bench in dealing with this point expressly 
say that bhe intention of bhe proviso to section 20 of the Limitation Aob 
must be, so far as possible, to exclude oral evidence and to substitute for 
it bhe real evidence furnished by the hand writing of the person making 

the paymenb. j a 

It seams to as that in this case, where it*has been distinotly fo^d 
(and is admitted) that the debtor can write, it is impossible to hold that 
an endorsement written by another person and signed only by the debtor 
is an endorsement which is, as far as was possible, in his bandwritingi and 
therefore which is sufficient under the proviso bo section 20 of the Limi¬ 
tation Act to create a new period of limitation. We are of opinion, there¬ 
fore, that the contention advanced on behalf of the respondent cannot be 
accepted, that in bhe present case, if the endorsement relied on by the 
plaintiff be held to refer to the part payment of the principal of the debt, 
it was sufficient in law bo save the present claim from being barred by 

limitation. a 

We set aside the judgment and decree of the Lower Appellate Uourt 

and remand bhe oase to that Oourb in order that [819] the Judge may 
come to a hading, whether the payment of Bs, 63 relied on by the plain¬ 
tiff wag made by the debtor as a paymenb of inberesb as such or nob, and 

then proceed bo dispose of bhe appeal according to law. 

Appeal allowed. 

Case remanded. 
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ITU AUBISA FBASAD SINGU V. BUPfiROB 33 Gal. 821 

33 C. 820 <=3 Op. L. J. 39&). 

[820] APPBDtiATE CRIMlNAtj. 

Before Mr. Justice Stephen and Mr, Jusice Holmwood, 

Ambika Prasad Singh v. Bmperob.* 

!27bh May. 1908.] 

Forgery—^Dishonestly using as genuine a forged document — User—Filing documenii but 
not tendering it in evidence—Penal Code (Act XLV of I860;, 9. 471. 

The mere filing of a dooamoat in OouEfe withoab tendering the same in evi- 

denoe does not oonatitate user of it within seotion 471 of the Penal Oode. 

tDiflt. 13 I. 0. 99=13 O. L. J. 6 : 89 Cal. 463 ; Fef : IS 1 O. 21l=(X911) 2 M. W. N. 

626 ; 16 I. O. 81=17 O. W. N. 94 ; 19 0. W. N. 126= 16 Or. 1$. J. 809; 3 Pat. Ii. 

J. 366 : 83 I. O. 504.3 

Criminal Appbaij. 

Tba appellant was tried before Ihe Sessions Judge of Bbagalpore. 
with the aid of Assessors, charged under section 471 of the Penal Code. 

The Assessors acquitted him, but the Judge differing from them oon> 
vioted and sentenced him to eighteen months' rigorous imprisonment on 
the 26th February, 1908. 

The appellant was the third party in a proceeding under seetton 144 
of the Criminal Procedure Code, instituted in the Court of Babu S. C. 
Mltter, which was subsequently altered to one under seotion 145. 

On tbe 27th November 1906 the accused, according bo the finding 
of the Judge, either in tbe company of one Bhim or by bimseH handed 
over certain rent receipts to his muktear and tbe latter's mohurir, and 
they were filed in Court ' by the former with a list of documents. The 
evidence, however, that the accused himself had anything to do with the 
filing of the receipts was very weak. The first and third parties claimed 
to be tenants, the second party being tbe maliks. The receipts were in¬ 
tended to establish the appellant's claim that tbe lands in dispute 
were bis ryoti holdings. On the day on which they were filed the 
muktear of the first party denounoed them as forgeries to the Magistrate, 
in whose Court tbe proceedings were pending, and tbe latter signed and 
dated one of tbe receipts. 

[821] They then remained in tbe custody of a mohnrir of tbe Magis¬ 
trate's offioe. and were not tendered in evidence on behalf of tbe appellant 
during the course of the proceedings. 

Mr. P. Jj. Boy (Babu Karunamoye Bose with him) for the appellants. 
There was no user of the receipts. They were simply filed in Court, and 
no use was made of them by tbe appellant. Refers to seotion 195 (1) (o). 
The words produced or given in evidence ” mean “ tendered ” or admit¬ 
ted" in evidence. These receipts were never tendered in the proceedings 
under sections 144 and 145 of the Oode. The evidence that the aoousqd 
himself had anything to do with the filing of tbe document or was cogni¬ 
zant of their character is extremely weak. 

The Deputy Legal Bemembranoer (Mr. Orr) for the Crown. There Is 
evidence that the appellant gave tbe receipts to his muktear and to the 
muktear’s mohurir for the purpose of being filed in tbe proceedings pend¬ 
ing before the Magistrate and with the intention of supporting bis claim 
to the disputed lands. This is sufficient user. 

* Criminal Appeal No. 200 o! 1909, against the order of J. 0-Twidell, Beaeions 
Judge of Bbagalpore, dated tbe 26tb February, 1908. 
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Stephen ANdHolmwood JJ. This is an appeal against a oonviotion 
under section 471 of the Indian Penal Code for fraudulently or dishonestly 
using as genuine dooumentSt which the appellant knew or had reason to 
believe to be forged. The learned Judge differing from both the Assessors 
has oonvioted the accused, who has appealed from the oonviobion. 

The ease against the appellant is that on the November 1906 he 
used two rent receipts, which be must have known to be forged in a pro¬ 
ceeding, which was instituted as one under section 144 of the Criminal Pro¬ 
cedure Code and was subsequently altered into one under section 145. 
What happened was that he was the third party in the proceeding, and the 
case, as made against him by the counsel appearing on behalf of the Orown» 
was that he handed the receipts in question to his moktear, in order that 
they might be Gled in Court in support of his olaim. We need not oonsider 
whether the receipts were in fact forged, and whether they must be taken 
to have been forged with the knowledge of the aooused, because wa 
C822] oonsider that the case breaks down on the point that there is no 
evidence that these receipts have been used or have been used fraudulently 
or dishonestly by the aooused. 

It appears from the evidence of the accused's muktear and ol bis 
muktear’s mohurtr, that what happened was that he with another party to 
the case produced the receipts in question, and they were entered in a listi 
which was Gled with the statement made oa behalf of the third party. 
They were at onea denounced as forgeries, and they were never tendered 
in evidence. In the Grst plate it appears to us that this does not on the 
faots before us oonstitute any user. There was no attempt to use these 
dooumeniis as evidenee, and we are not at all satisGed that there was any 
fraudulent intention on behalf of the aoeusad so to use them. There was 
certainly no attempt made to assert their genuine character, after they 
had once bean impugned, and under these oircumsbanoes we cannot hold 
that there has been any user. In the second place the evidence that the 
accused himself bad anything to do with whatever was done with these 
documents is very weak. He was at the time a boy of about 20. Ho saw 
bis legal advisers in the presence of several other persons, and apparently 
was under the guidance of a man named Bhim. The Muktear tells us 
that he did not seem to be particularly intelligent, and it appears likely 
enough that, if any body used these doouments, within the meaning of 
section 471 of the Indian Penal Code, that person was Bhim and nob the 
accused. Bhim was originally implicated in this offence, but he has been 
discharged by the Magistrate and was not before the Court. His abseneo 
seems to us to make it impossible for us to afGrm the conviction of the ac¬ 
cused. We have assumed that the receipts are forgeries, but the case, 
as made out by the proseoution, seems to us bo have In it elements of 
oonsiderable suspicion, and we must be taken to oonGne our decision to 
the two points we have mentioned. 

The result is that this appeal must succeed, and the oonviobion and 
sentence passed on the appellant are set a'Side. 

The aooused will be discharged from his bail bond. 




TlJ tiAItlTBanCAR SiaOH V. BHABBaWAB SIKGH 85 OaI. 824 

as C. B23 <=al2 G. W. N. 968= 8 C. L. J. 124). 

[823] APPEIiLATB CIVIL. 

Before Mr. Juitiee Brett and Mr. Jnstioe Chitty. 

LAiiiTBBWAB Singh v . Bhabbswar Sinqh.’^ 

[3ra Mftroh, 1908 ] 

Pariition^Jincettral property^Babuana grant-^Original grantee's power to dispose of 
by u>ill~~^Bights of junior members. 

Babuana grant of anoestral property does nob ohange the aaoestral ohataobet 
of the property and tarn it into self-aociaiied‘property in the hande of the 
grantee or his direot male descendants. 

The original grantee has no power to dispose of the property by will* and the 
other members of the family have those rights in it, which . they oan olaim 
Qttder the Mitakshara law, viz., the right to restrain aUeoation, except in oases 
of legal necessity, and the right to olaim partition. 

Ram Chandra Marwari v. Mudheswar Singh (1) and Rameswar Singh v. 
Jibsnder Singh (2) followed. 

[Bef. as M. D. J. 79=1919 M. W. N. 790=16 1. O. 412 ; Fol. 12 O- W. N. 966.] 

Thb plaintiff and the defendant No. 1 are the sarvlving sons of 
Maharaj Enmar Qnneswar Singh* second son of a formei Maharaja of 
Darbbanga named Badra or Badreswar Singh, and the defendants Nos. 2 
to 6 are the grandsons by two predeceased sons of the said Ganeswar 
Singh. 

The parties are members of a joint Hindu family, governed by the 
Mitakshara law, subjeob to a kulachar or family onstom of the Darbbanga 
Baj, by which the eldest son snooeeds to the Baj and the younger sons get 
each one a babuana grant for the maintenance of himself and his male 
deseendants, in default of whom the grant reverts bo the Baj. 

Id aeoordacoe with the said custom Guneswar Singh obtained a grant 
of pargana Padri from his father, Budra Singh. The grant was made 
before any of bis sons were born and nob by a sanadt but was referred to 
in a sanad, dated 7th of Fa^goon [824] 1257 and granted by Budra 
Singh in favour of his eldest son and suooeasor, Maheswar Singh. Gunes- 
war Singh enjoyed the property during bis life time and dealt with it in 
various ways. He had four sons, two of whom predeceased him, and at 
the time of his death defendant No. 1 was the elder of the two surviving 
sons. During his life time be bad made an allowance bo each of his four 
sons. 

Shorbly before bis death Guneswar Singh bad gone to Benares, 
where be was under the care of defendant No. 1, whom he appointed 
executor-trustee under his will dated ITbh March 1905. By the will the 
whole property was tied up for an indefinite period after his death for 
the payment <k his debts. Toe will also provided for the payment of an 
annual allowance of Rs. 11,000 bo each of his sons and their respective 
descendants and for the maintenance and up-keep of the family idols, 
dedicating as dehutter certain specified propetbies acd the residue of bis 
estate was to be partitioned among the four branobes of the family. 

The defendant No. 1 applied for grant of probabe, bub the Court of 
first instance refused the application, and on appeal the High Court ordered 
the grant; against the said order there is an appeal pending bo His Majesty 

* Appeal (tom Original Decree No. 267 of 1907, against the decree el H. D. 
Ransom, District Judge of Darbbanga, dated the 27tb May 1907. 

(1) (1936) 1. ti. R. 83 Oal. 1168. (2) (1906) I, L. R. 82 Cat. 683. 
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in CouDoil. The plaintiff insbitated this suib for a deolarabion bhab bha 
alleged will of Gnneswar Singh was invalid and ineffeobaal againsb bha 
property in suit, for debermining that the property was joint and bhab 
the plaintiff was entitled to a one-fonrbh share therein and for partition 
of the property. The defendanb No. 1 contended that the will was valid 
and operative and that ib was nstlal in the Darbhanga family to exeouta 
Such wills, and that, even if the will was not valid, the property in suit 
was not liable bo partition, having regard bo the nature "of the tenure held 
in fahe said pargana Padri and the incidents thereof. 

The learned District Judge decided in favour of the plaintiff and 
made a decree for partition declaring the will to be invalid and inopera¬ 
tive. The ddlendant No. 1 appealed to the High Court on the following, 
amongst other grounds :— 

(1) that the property in suit being admittedly a part of the impar¬ 
tible Darbhanga Baj and the grant being admittedly in [825] accordance 
with the custom and usage governing the said Baj, all the incidents 
appertaining to the Baj attached to the property; 

(2) that the partibility of the property should not have been assumed 
by the Dower Court, it should have placed the onus of proving its partible 
eharaoter upon the plaintiff ; 

(3) that the Dewer Court ought to have held that Maharaja Budra 
Singh Bahadur was the absolute owner of the property without the 
oo-paroenary right of any of bis sons, and Guneswar Singh got it as bis 
separate and self-aoquired property and his sons were not co-parceners in 
respect of the property ; 

(4) that Guneswar Singh was perfectly competent to devise the pro> 
petty by will. 

Mr. Jackson (Mr. Hill, Bahu Lai Mohun Das and Bahn Buldeo 
Narain Singh with him), for the appellant. The property in suit is ad¬ 
mittedly a part of the impartible Darbhanga Baj, and the grant being in 
acoordanoe with the custom and usage governing the said Baj, the said 
property is subject to all the incidents appertaining to the Baj. The onus 
of proving that the property was partible was on the plaintiff, but he has 
nob discharged that onus. The grantor was the absolute owner of the 
property without the oo-paroenary right of any of his sons and the grantee 
got it as bis separate and self-acquired property, and he was quite com¬ 
petent to devise ib by will; there was a family custom to devise such pro¬ 
perty by will. The grantee had made gifts of portions of the property 
without the consent of bis sons, and they never did consent, as they could 
not object to them. The right to have a babuana allowance does not 
create a community of interest, which would be a restraint upon alien¬ 
ation. The following oases were referred to :— Babu Gunesh DuU Singh 
V. Maharaja Moheshwar Singh (1), Raja Uursing Deb v. Boy Koylash 
Nath (2), Bani Sartaj Kuari v. Bani Deoraj Knari (3), Sri Baja Boo 
Venkata v. Court of ^VardsiA), Ramestoar Singh v. Jibender Singh (5). and 
Bam Cfaunder Mattoari v. Mudeshwar Singh (6). 

[826] Mr. Garth {Dr. Bash Behari Qhose, Bahu Umakali Mookerji, 
Babu Golap Chandra Sarkar, Babu Akshay Kumar Banerjit Bahu Lak- 
shmi Narain Singh and Babu Chandra Sekhar Prasad Singh with him), 
for the respondent. All the peculiar incidents abt^obing to the Baj do 

(4, (1899) I,. R. 26 I. A. 83. 

(5) (1905) I. t,. R. 82 Cal. 693. 

(6) (1906) I. Ii. B. S3 Cal. 1158. 


(II (1855) 6 Moo. I. A. 164. 

(2) (1S62) 9 Moo. I. A. 65, 

(3) (1887) D. B.'15 I. A. 61. 
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noh apply in fiheir enMrely bo bahuctna granbs made onb of il. The abfari- 
bnbe of imparbibiliby and bhe oasbom of snooession by primogenibure do 
nob apply bo ib« bub ib desoends bo bhe male members of bhe granbee's 
line aooording bo bhe ordinary rules of inheribanoe ; bhe granb is one for 
malnbenanoe and is irrevooable so long as bbere are in ezisbenoe direob 
male desoendanfas of bhe aranbee, and ib is only on failure of bhem bhab ib 85 C. saSsr^ia 
reverbs to bhe Raj, The anoesbral oharaobar of bhe properby is nob 
changed by reason of bhe granb. Muddun Gopal Thakur v. Bam Buksh "“® 

Pandey (1). 

A hdbuana granb Is made bo a junior member of bhe family and bo 
his descendants in bhe male line for bheir mainbenanoe. and if bhe hrsb 
granbee could alienate ib subjeob bo no resbrainb from his male descend¬ 
ants, then bhe objaob, for which bhe granb is made, might be defeated by 
bhe 6rsb granbee disposing of bhe whole of bhe property* The fact that 
bhe Raja continues bo be registered as proprietor in bhe official registers 
goes bo show bhab bhe properby does nob lose its original and ancestral 
character by reason of the granb. The oases Bam Chandra Martoari v. 

Mudeshwar Singh (2) and Bameswar Singh v. Jihender Singh (3) explain 
the nature of a hahuana grant. 

Brett J. I agree entirely with bhe conclusions arrived at by my 
learned brother in his judgmenfa and with his reasons, and I hold bhab 
the appeal must be dismissed with costs. I only desire bo add a few sup¬ 
plementary remarks. 

The line of argument, which has been taken by bhe learned counsel 
for bhe appellants, has been, that property, which forms bhe subject 
of a hahuana grant, is nob bhe properby of bhe joint [827] family, bhab 
lb isjalienable at bhe will of the granbee, and bhab bbeMnoidenbs, which 
abbaob bo bhe Raj, must be held bo apply bo bhe properby, which forms bhe 
subjeob of bhe bahuana grant bo the extent bhab as in the case of the Raj 
bhe junior members of bhe family have no right bo claim partition or bo 
restrain alienation, because they have no rights of ownership, so in bhe 
case of a hahuana granb bhe junior members of the grantee’s family have 
no such rights. In obber words, his argument amounts bo this; that under 
a hdbuana grant bhe properby passes bo the original grantee absolutely, and 
be has bhe right bo alienate the whole or any part of ib subjeob bo no 
resbrainb from the junior members of his branch of bhe family, who boo 
have no right to claim parbibion; and from this it follows that bhe granbee 
has full power bo dispose of bhe properby by will. The argument cannob 
in my opinion be sustained either in principle or by aubhortby. 

A hdbuana granb is made bo a junior member of bhe family and bo 
his descendants in the male line for bheir maintenance, and, if bhe line of 
argument of bhe learned counsel were followed bo its logical conclusion, 
the result would be that the object, for which the grants are made, mighb 
be defeated by bhe first granbee, who could dispose of bhe whole of bhe 
properby at once and so defeat the right of all his descendants in bhe 
male line. 

The argument of the learned counsel that the whole or any part of 
the property covered by the granb is alienable by bhe first granbee is based 
on the oonbenbion that the properby passes bo him as an absolute gift and 
by such transfer ceases to be ancestral and becomes bhe self^acQuired pro¬ 
perby of bhe grantee only. In my opinion bhe contention is nob sound In 
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prinoiple. Admitibe^ly fabe properby, whiab forms bhe sabjeob of a hahuana 
graobi is anoosbral in bhe hands of bhe granbor, and apnlying bhe prtnoTolB 
laid down in bha case of Muidun Qopal Thaltoor v. Ham "Buh^h Pandas 
(l), bha proparby would nob lose ibs original ohataober by reason of bhe 
granbi nor, in bhe presenb ease, would ib lose ib under bhe berms of bha 
granb. The granb is made for bha mainbananoa of bhe granbee, as a junior 
member of bhe [8281 family, and his desoendanbs in bhe male line snbjeob 
bo bhe resbriobion bhab on failure of male desoendanbs ib reverbs bo bhe Baj. 

Now bhe rigbb of bhe junior members of bhe family in bhe ease of a Baj like 
Darbbanga Raj bo bdbuana granbs for mainbananoe undoubbedly arises oub 
of bhe faeb bhab bhey are members of bhe joinb family, who. were ib nob for 
bhe special ousboms prevailing in bhe ease of bha Baj, would have bha same 
rights as members of a joinb Hindu family governed by bhe’Mibakshara law 
ordinarily have under bhab taw, and those rights inolnda a right bo a share 
in bhe ancestral family property. Tn conseonenoe of bhe incidents of pri¬ 
mogeniture and imparbibilibyi which by immemorial custom abbacb bo bhe 
Rail bhey lose bheir righb bo enjoy a share of bhe family property, bub as 
a compensation for that loss bhey are entitled bo receive from bhe Raja 
certain portions of bha landed property of bha Rai as hahuana granbs for 
bhe mainfaenence of themselves and bheir descendants in bhe mala line. 
The granb is nob of a portion of landed properbv bo pay off a certain fixed 
enm of money, which bhe grantee is entitled bo claim on aooounb of bis 
mainbenanoa from bha Raja, bub ib is a granb for bhe mainbananoe of 
bhe granbee and his male desoendanbs so long as bhere are any. The fact 
bhab bhe Raja oonbinaes to be registered as proprietor in bha official 
registers, on which the learned counsel relies for other purposes, oerbainlv 
supports the view bhab bhe properbv does nob lose ibs original and ancestral 
character by reason of bha grant or become the self-aoqnlred property of 
bhe granbee alone. Tt is admitted bhab on the death of bhe original gran¬ 
bee the property passes bo hie heirs as ancestral property with all bhe in¬ 
cidents abbaching bo snob property under bhe Mlibaksbara law. The granb 
is made under the kulaohar or family ousbom for bhe maintenance of mala 
members of a branch of bhe family so long as bhere may be any, and nob 
merely for bhe maintenance of bhe individual, in whose name in the first 
instance bhe granb is made. There is in ray opinion no reason which can 
in principle be supported for holding bhab bhe property, which is bhe 
snbjeob of bha granb, oeapes to bo anoesbral only for the period that the 
first granbee lives, so as to enable him to defeat bhe whole object of bhe 
granb. 

[8291 Nor can bhe argument be sunnorted by aubhoriby. In bhe case 
of Bahu Ganesh Dutt Sinqh v. Maharaja Maheawar Singh (9) bheir Ijord- 
ships of bhe Privy Council do nob lay down, as the learned counsel suggests, 
that the incidents, which attach bo the Raj. must be held bo attach bo the 
grant, because they bold that bhe property is never separated from bhe 
aamindari at all in fact bhab opinion is expressed bo dictingnish hahuana 
granbs from absolute granbs. The learned counsel admits that bhe righb 
of primogeniture and imparbibilibv, which are incidents of the Raj ibselft 
cannot apply bo hahuana granbs, and it is nob clear on what he bases hie 
contention that, because bhe righb of alienation is nob rasbriobed in bhe 
case of the bolder of the Raj, therefore the bolder of a hahuana granb ha' 
bhe same unrestricted righb. 

(1) (X868) 3 W. B. 71. (2) (1866) 6 Moo. I. A. 164. 
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Tho granb In the case oi Raja Nursing Deh v. Bay Kaylash Nath (l)i 
on \ 7 hi 0 b bhe learned oonn^el relies, ^as nob a habuana granb ab all. Ib 
^as a granb ol landed properbv made in discharge oC a decree obbained for 
a speoido sum of money as malnbenanoe. Tbab ease has bherefore no 
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appliaablon to the present. — 

Nor do the oases of Rani Sartaj Kuari v. Rani Deoraj Kuari 12), 85 0. 823=13 
and o£ Sri Baja Bao Venko^ta v. Court of Wards (3). aBsist his argument. OJB.». 9S8 
2?iiey simply lay down whab are the inoidenbSi which attach to the Raj 125. 
itself, which in this case are nob dispubed. 

In the case of Rameshtvar Singh v. Jibender Singh (4) ib is not laid 
down, as tho learned counsel suggests, that the original grantee of a 
bahuana grant' has the right to alienate the whole or any part of the pro¬ 
perty covered by the granb subject bo no restraint by other persons inba- 
reskod In the grant, bub that the right bo alienate may be exercised for 
sufBoienb and good cause. And in the case of Bam Ghandra Marwari v. 

Mudeshwar Singh C6) ib has been laid down tbab a babuana granb of anoas- 
tral property by the owner of an impartible estate bo enure for the benefit, 
nob [830] only of a junior member of the family bub of his male descend¬ 
ants in the direob line, does nob lose its ancestral obaraober by the grant. Ib 
does nob become self-acquired property in bba bands of the grantee or his 
direct male descendants. The latter case is direob aubboriby against the 
contention of the learned oounsel, and though we have been informed 
that the case is under appeal to the Privy Council, i see no reason bo 
disflenb from ib. In fact I am in agreement with the view taken by the 


learned Judges in that case. 

No authorities have been quoted bo support the contention that the 
property covered by a babuana grant beoomes self-acquired only so long 
as it is in the hands of tho original grantee, and in my opinion the con¬ 
tention is unsound. 

It follows then that the property being ancestral, the other members 
of the family have the rights in it, which they can claim under the Mibak- 
shara law, that is, tho right to restrain alienation tuoept in casts of legal 
necessity, and the right to claim parhibion : and the originul grantee has no 

power to dispose of the property by will. ^ 

The plaintiffs are therefore entitled to the reliefs olaimod, and the 

appeal must be dismissed with costs. . t t a 

Chiitv J. This is an appeal from a decree of the District Juago of 
Darbhanga passed in favour of the plaintiff and ordering a partition of the 
property in suit. The plaintiff Babu Bhabeswar Singh instituted the suit 
against his brother Babu Laliteswar Singh and his five nephews. His claim 


(1) for a declaration that the alleged will of Babu Guneswar Smgh 
(father of the plaintiff and defendant No. 1 and grandfather of the other 
defendants), dated i7bh March 1903, was invalid and ineffectual against 

the property in suit, _ . , . 

(2) that it bo determined that the property was ]omt and the plain¬ 
tiff’s share therein was one-fourth, and 

(3) that the said property be partitioned. 

He further put forward a claim as against defendant No. 1 for an 
aoooanb, for a Receiver, and for discovery. The rolabionship of the p^- 

(1) (1862) 9 Moo. 1. A. 66. (4) (15>06) I L. B. 82 Cal. 6»3.j 

(9) (1887) Ii. B. 16 I. A. 61. ^6) (190®) Jj- P» Cal. 1164, 

(8) (1899) Ij. B. 26 1. A. 88. 
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ties and their positioa in the family of the [831] Maharaja of Darbhanga 
appears from the following genaalogioal table :— 

Mt^haraja Budra Siagb Bahadur* 

I 
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128. 


Maharaj Maheswac 
Singh Bahadur. 


I 

Maharaj Kumar 
Babu Guueswar 
Singh. 


I I 

Maharaj Maharaj 

Laohmeswar Bameahwar 
Singh Bahadur* Singh Bahadur, 

K. O I. E. K. O. I. B. 

(deceased). 


I 

Maharaj Kumar Maharaj Kumar 

Babu Nitraueswar Babu Gopeswar Singh 
Singh. (died obildlesa}. 

I _ 

I I 

Babu Kktudeswar Singh. Babu Janeswac Singh. 


Babu Sureshwar Singh Babu Hareswar 
(deceased). Singh (deceased). 

T, u i 

Babu Modeswar Babu Bateawar 
Singh Singh (minor 

(def. No. 2). del. No. 3). 


I 

Babu Ijaliteswar 
Singh (del. No. 1). 


Babu Bhabeswar 
Singh (plaintiff). 


Babu Narmadeshwar Singh 
(minor, def. No. 4). 


I 

Babu Tirtbasv^ar Singh 
(minor, def. No. 6). 


Baba Rabeawat Singh 
(minor def No. 6). 


There is no question that the parties are members of a Hindu family 
governed, save for any special ouBtom, by the Mitahsbara law. The pro¬ 
perty in dispute is the pargana Padri and any aoorebions of it, whioh there 
may be. This pargana was granted by a former Maharaja, Budra Singb, 
to bis second son Guneswar according to the kulachar or custom of the 
Darbhanga family, as babuanat that is to say, lor the mainteuanoe of him¬ 
self and his descendants in the male line, with the condition that on 
failure of male heirs in such line the property should revert to the Baj. 
The grant appears to have been made before any of Gunes war’s sons were 
born. The grant was not by sanad, but it is referred to in a sanad dated 
the 7 th Phalgoon 1257 and granted by the Maharaja Budra Sing in 
favour of his eldest son and successor Maharaja Maheshwar Singh. 
Guneswar enjoyed the property during his life time and dealt with 
it in various ways, to whioh we shall hereafter refer. He had four 
sons, to each of whom be appears to have made an allowance. Two 
predeceased him, and at bis death defendant No. 1 was the elder of 
the two then surviving. At the close of his life Guneswar was remov¬ 
ed to Benares, where he was under the care of defendant No. 1. He is 
said to have executed, on 17th March 1905, a will, of whioh he 
[832] appointed defendant No. 1 executor-trustee. The effect of the will 
was to tie up the whole property (subject to an annual allowanoe of 
Bs. 11,000 to each of his sons or their respective descendants) for an 
Indehnite period after the testator’s death for the payment of the debts 
incurred by him during his life time. The will further provided for the 
maintenance and up-keep of the family idols dedicating as debuttur certain 
speoided properties. Finally, by the wilh after the satisfaction of all the 
debts due to creditors and also the settlement of all disputes and suits 
relating to the estate, the residue of the estate was to be partitioned among 
the four branches of the family. The factum of this will was disputedi 
And defendant No. I’s application for probate was oontesbed. The Qoorl 
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probate, bufc that deoision was reversed- on appeal 

A further appeal to His Majesty in CounoU has been 

lodpd, but for the purposes of the present case the will must be regarded _ 

as having been executed, and as being the last will and testament of Babu A-ppaiiBATH 

Guneswar Singh The appellant in his written statement contended that 

the will was valid and operative that Babu Guneswar Singh was compe- as clS-l2 

tent to execute such a will and that a custom of executing such wills IwH 1 m 

prevailed in the Darbhanga family. He further submitted that, even if «8 0. L.J. 

the said will was not valid, in view of the nature of the tenure held in 

the said Pargana Padri and the incidents thereof the same was not liable to 

partition, and that neither plaintiff nor any of the defendants could claim 
such partition. wiaiiu 


124. 


Eleven issues were framed by the learned Subordinate Judge, before 
whom the suit originally came. They are set out in the jadgmenb now 
under appeal. The point for our determination may, however, be stated 
broadly thus : was the bahuana grant in the hands of Babu Guneswar 
Singh ancestral or self-aoquired property ? If the former, his interest 
therein ceased at death and he could make no valid testamentary disposU 

tion with regard to it. If the latter, he could dispose of it as he 
pleased. 

The appellant’s counsel argued on the following lines : (l) there was 
no partition (he said) of the properties, the subject of the .babuana grant, 
from the properties of the parent Eaj : the inability of a father to alienate 
arose from the interest of [833] his sons acquired at birth: the property 
in paternal and ancestral estate acquired by birth under Mitakshara law 
was so oonneoted with the right to partition that it did not exist where there 
was no «uoh right: therefore (he argued) there was no proprietary right 
in this estate on the part of the sons. (3) That the eldest son. where the 
Mitakshara law prevails and there is a custom of primogeniture, does not 
become a oo-eharer with bis father in the estate, therefore to exclude the 
general operation of law as to an estate being alienable, a custom that it is 
inalienable must be proved. (3) The testator, if he could alienate by 
gift, might do it by will. (4) The right to have a babuana allowance 
does not create a community of interest, which would be restrained on 
alienation. (5) To prevent alienation there must by a co-ownership in the 
the son or sons. (6) The burden of proof is upon those, who seek to restrain 
alienation and (7) where there is no right on the park of the sons to 
partition, there is no right to the estate. 

The fallacy of this argument appears to me to lie in the assumption 
that the peculiar incidents attaching to the Baj itself must necessarily 
attach also to the property granted out of it as babuana. The attribute 
of imparbibility aod the custom of euccession by primogeniture, which 
undoubtedly obtain with regard to the Raj itself, have arisen for a parti¬ 
cular purpose, Damely, to keep the Baj intact from generation to genera^ 
tion in the direct male line. This custom is well recognised, and has 
been accepted by the Courts. Bub for it, however, the family would be 
subject to the ordinary Mitakshara law. Now the peculiar incidents of 
the tenure of the Baj itself do not, it is oonoeded. apply in their entirety 
to property granted to the younger members of the family, who are styled 
Babus. The grant is one for maintenance, and is irrevocable only 
60 long as there is in existence direct male descendants of the grantee 
but on failure of them it reverts to the Baj. It is nob subject to the rule 
of primogeniture; but descends bo all the male members of the granlea's 
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1908 lino aooordiDg to fihe ordinary rules of inherlbanoe. The ousbom, therefore, 
MATt oTi 8. wbiob operates in the ease of the Raj itself cannot be held to apply to 

- a babuana grant without the requisite proof, which is necessary in such 

AppwajATB burden of [834] proof would lie upon the person seeking to 

establish the particular custom, and to take the case out of the ordinary 
85 0. 823=18 category of Hindu family property, that is to say, in this case upon the 
C, W, N. 958 appellant. 

A. considerable body of evidence has been adduced upon the point, 
***■ bub we do not consider it necessary to examine it in minute detail. Much 
xelianoe was placed by the appellant's counsel on the fact that ISlabaraj 
Kumar Niteswar Singh made a will. Babu Niteswar Singh was a son of 
the Maharaja Budra Singh and had obtained pargana Nisukpur Khudha as 
his babuctnOf grant. He left two infant sons and several daughters. Ho 
certainly, on 31st July 1883, made a will, whereof ha appointed the late 
Maharaja Sir Bameshwar Singh executor, and the Maharaja obtained pro¬ 
bate of it. The value of the olroumsbanoe as tending to establish a 
custom is, however, not great. By the will the testator desired that pro¬ 
vision should be made for the marriages of his then unmarried daughters 
and the guardianship of his sons, but beyond that the property was left to 
bis two sons. He did not therefore attempt bo alter the ordinary course 
of inheritance. There was no contest or occasion for dispute regarding 
that will, and it may well have been accepted as an expression of the 
testator’s wishes, which left matters very much as they would have been, 
had no such will been made. This solitary instance of a purely negative 
character cannot be regarded as proof of the custom, which appellant 

desires to establish. ... _ , , ,, 

Then there was evidence of gilts by some of the Babus of small por¬ 
tions of land out of their respective parganas, ui u # 

Babu Kiiat Singh in 1818 appears to have made a gift of 41 bighus of 

land to Sri Har Lata Oihain. Nearly 40 years later in 1867 ha diyjded 
his property between his two sons in the proportions of 9 annas to 7 
annas. Thera is nothing to show that the sons, or either of them, 
raised any objeotion to this oonrse. It was probably a family arrange¬ 
ment. We then find soma eight alienations by Babu Guneswar 
Singh himself of small plots of land, in no ease exceeding 60 bighas. 
The plaintiff contended that these had been made with the express 
consent of Babu Guneswar Singh’s sons. The finding cf the learned 
[835] District Judge on this point is not quite clear, but this much is 
certain that they raised no objection to any of these alienations. They 
were made on particular occasions and to particular persons ; e.g.t to the 
family priests in connection with the sradh ceremonies of the donor s wife. 
They were such small alienations as the head of a family might well make 
without question by his co-sharers. They cannot, in our opinion, bo 
taken as proof of a customary power of alienation, \^ioh could be enforce^ 
against the will of other members of the family. Thera is lastly a oonsi- 
dorabla body of oral testimony, but it really does not carry the matter 
much further. The appellant, who is the elda^ member of the family, 
did not himself venture Into the witness-box. We are feold that this w 
because he had been disbelieved by the Court of first instaiioe m the pro¬ 
bate proceedings. That could hardly be an excuse ^eohning to 

give evidence in a subsequent case, if his testimony is 

benbion. It may therefore be assumed that it could nob. Tharajs 

upon the record his deposition in the former case, in 

“ Had the will not been executed, so far as I know. I would have been fibfl 

WO 
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hurta of fche famUy; all my father’s properties are joint ... I have 
not enquired whether the hahuana interest is partible or not.” This is 
certainly an admission, which, in the absence of any present explanation 
by the appellant, must be taken against him. On the evidence as a whole 
I entirely agree with the learned District Judge that no family custom 
has been proved, which would authorize an alienation of this property by 

will# 

It was argued by appellant’s counsel that this case was practically 
concluded by the decision of the Judicial Committee of the Privy Council 
in the case of Bani Sartaj Kuari v. Bani Deoraj Kuari (1), but that case, 
as also, the others cited and relied upon by him. dealt with the tenure of 
the impartible Baj itself. They did not touch the question of the charac¬ 
ter of hahuana propertv, which, as I have pointed out. is subject to diffe¬ 
rent considerations The other oases were Bahu Qunesh Butt v. 

Maharaja Mudeshwar Singh (2) and Sri Baja Uao Venkata v. Court of 

Wards (3). 

[836] The case of Muddun Qopal Thakoor v. Bom Buksh Pandey 
(41 is an authority for the proposition that landed property acquired by a 
grandfather and distributed among his sons does nob by such gift become 
their self acquired property so as to enable them to dispose of it to the 
nrejudice of the grandsons. So hero the grant of the pargana Padri to 
Babu Gtmeswar Singh as hahuana did nob make it hts self-acquired pro¬ 
perty. The question of the nature of hahuana grants in the Darbhanga 
family has been before this Court recently in two cases and those dioislons 
are adverse to the appellant’s contentions. Those oases, are Bamestvar 
Singh v. Jihender Singh (5) and Bam Chandra Marwari v. Mudeshwar 
Singh (6\ The question in each case was as to creditor’s rights, the 
contention being that hahuana pronerty was inalienable and so not availa¬ 
ble for the satisfaction of debts. In the latter case the learned Judges 
say —" The grant was made by the owner of the impartible Kaj estate to 
enure for the beneet. not only of Guneswar Singh, but of his direct mala 
line It was ancestral property in the hand of the Baja and did not lose 
its obarcter by the transfer.” With that expression of opinion I eni^irely 
agree It is said that an appeal is pending to His Majesty in Council 
against that decision, but that cannot effect the decision in the present 
case If, as I think, this property in the hands of Guneswar Singh was 

ancestral property, his sons acquired an interest in it at their birth. Ha 

had no interest in it. of which he could dispose by will, and the property 
is DOW publeot to the ordinary incident of ancestral property, namely, 
partition between the present owners. The appellant’s contentions are 
somewhat inconsistent, for be is constrained to admit (having regard bo 
the provisions of the will itself) that there must ultimately be a parti¬ 
tion among the descendants of Babu Guneswar Singh. I am of op|i>»on 
that the learned District Judge’s decision is correct and that the plaintiff 
is entitled to an immediate partition as well as bo the other reliefs, which 

be claims. 

The appeal is accordingly dismissed with'costs. 


(1) (18Q^y ri. R. 15 I. A. 61. 
iQ) (1P65) 6 Moo. 1. A. 164. 
(S) (1899) 1j. B. 26 I. A. 6B/ 


f4) 11604) 6 W. P. 71. 

(5) (1867^ T. T. p. ss CaT. rp**. 

(6) (19C6) I. li.B. •*}» Cal. 11£8 
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[837] APPELLATE CIVIL. 

Before Mr, Justice Mitra &nd Mr, Justice Gaspersz, 

Gobinda Oeandba Paii v. Dwabka Nath Pal.* 

[10th February, 1908.1 

Compromise—Petiiion of compromias-^Eegistraiion Act iJII of 1877), a. 11—Mortgage 
-^Immoveable properties—Petition—Charge on immoveable property—Civil Pro¬ 
cedure Code (Act XIV of 1882;, a. 876— Transfer of Property (Act ZV of 1882), 
88. 69 and 100. 

Upon a Bait for reopvety of money due on bahikhata aoooanta, a oompromiae 
was ooxne to, and a pekition filed , and in aooordanoe with the petition a deoraa 
wae made to the following eSeot, vis.t that the defendants do pay to ^he plain- 
tifis a certain lum of money together with interest, in instalments, bat in de¬ 
fault of payment of two instalments the whole amoant* with intareat, will be 
realizable at once. 

The decree farther declared that tbe immoveable pcopertiea apecifled therein 
should be hypothecated for tbe realization of the said money, and. that the 
defendants ahould not be able to create an incumbrance on the same. 

A certain sum of money having been realized, the plaintifi brought a suit for 
the balance under the provisions of the Transfer of Property Act, and prayed 
for the sale of the properties specified in the sobedule to the said decree. 

On an objection by the defendants that the compromise decree was void for 
want of registration and non-compliance with tbe proviaione of section 69 of 
the Transfer of Property Act, and was of no eSeot in so fat as it purported to 
ereate a lien on immoveable property 

Seld, that having regard to a. 17, ol. (i) of the Indian Begistratlon Act, the 
compromise decree need not be registered. 

Held, also, that as the decree under coasts notion had little reaemblsnce in 
form to a simple mortgage, and the hypotheoatlon clause created a lien and 
prohibited further iooumbranoea, the parties only intended to create a charge* 
and not a mortgage, on the immoveable properties mentioned in tbe schedule 
to the decree, and therefore section 69 of the Transfer of Property Act bad no 
application, and the absence of the formalities required by that section would 
not bar the relief, which might be obtained by section 100 of tbe Act. 

Heldf further, that as the bypotbeoation of immoveable property in the con¬ 
sent decree was the consideration for the time allowed for payment of the sum 
decreed by instalments, and as it was an integral and necessary part of the 
adjustment of [888] the claim in the suit, the hypothecation clause was pro¬ 
perly inserted in tbe consent decree, and the Oourt did not act against the pro¬ 
visions of seotioo 376 of the Oode of Civil Procedure in allowing its insertion. 

[Diet. 8 A, Hi. J. 418=10 I. 0. 481. ; Fol. 8 O. D. J. 2 ; 27 M. D. J. 173=1 Ii. W. 
641 ; 98 I. O, 87=1 Pat. Ii. J. 663 ; 88 Mad. 969 ; Ref, 14 I. O. 218; 11 I. 0. 699 
= 21 M. Ii. j. 662 ; 42 Cal. 626; 66 T. 0. 706=48 Cal. 1069; 78 I, 0. 817.] 

AppeaIi by the defendants, Gobinda Ohandra Pal and obhers. 

The plaintiffs sued defondants Nos, 1 to 4 for recovery of the sum of 

Bs. 31,251 and 3 pies ; that suit was decreed in terms of a petition of 

compromise filed by the plaintiffs and defendants Nos, 1 to 4 on the 28bh 

July 1898. One of tbe parties being a minor it was necessary to take the 

permission of the Court to file the compromise decree, and the Court 

granted the necessary sanction. The decree was to the following effect:—• 

That ths Buib be decreed under the terms of the aolehnama. That ont of tbe 
amount claimed Rs. 36, 882-2-3 pies and costs in the suit, Bs. 1,874-4-6 pies, in all 
Bs. 83,266-6-9 pies, the plaintifis do get from the Court Bs. 7.006-6-6 pies deposit¬ 
ed to-day by the defeodants, and as to tbe balance of Ks. 81,251-0-S pies, togetbee 

^ Appeal from Original Pccree Ko. 2f4 of 19C6, against tbe decree of Pramatba 
Hath Obatterjce, Subordinate Judge of Chittagong, dated April 17, 1906. 
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wltb intecoftt at B annas par oent. per menism, from the date of the deo^e, the ^gog 
defdxidAiltd do pay to tlie plAtntifffl At tlio rata of Ha. 600 par naaQseoi, aooardtug to S'BB. 10# 
the terma of the §olehnama, that if they fail to pay tha money aooording to fluoh 
instalments, and if there be default in paying two instalments, then'the plaintias, 
without waiting for the anbeeqaent instalment, will be able to realise the whole OlVlL. 
amount, together with interest at the aforesaid rate, up to the date of realization; that ■ 

the properties specified in the eohedole below shall be hypothecated for the raalisa* 36 0. 887^13 
tion of the aforesaid money and that (we) the defendants shall not be able 4o create pg, I). Stt 
any inoambranoe in the same.'* ^7 0. L,l. 

This was upon a money-sutt. A part of tho decretal debt was realized 
by execution ; for the recovery of the balance the plaintiffs instituted 
the present suit under the provisions of the Transfer of Property Act, and 
asked for the sale of the properties specified in the schedule to the said 
decree as hypothecated properties. 

The defendant No. 5 was made a party by reason of his having taken 
possession of some of the hypotheoated properties after the decree ; and 
defendants Nos. 6 to 11 were made parties as subsequent attaching oredi- 

8oirs 

The defendants with the exception of defendants Nos. 3, 3 and 4, 
inter alia pleaded that the aoUhnama set up by the plaintiffs had not the 
effect of an instrument of hypothecation and did not create a lien as 
claimed, and that it was not admissible in evidence, not being a registered 

instrument. ^ , .... ^ ..w 

[839] The Court of first Instance overruled the ob)eotions of the 

defendants and decreed the plaintiff^s suit, declaring a charge upon the 

properties mentioned in the schedule to the decree. tt i. /-i 

Against this decision the defendants appealed to the High Court. 

Bahu Dwarka Nath Chakravarti and Babu Akshay Coomar Banerjee 

for the appellants. , j t 

Baht* Basanta Ooomar Bose. Bahu Provash Chunder MUter and Babu 

Ksheira Mohan Sen for the respondents. ^ 

Cur. adv. vult. 

Mitea and OasperSZ. JJ. The facts are not disputed. In 1898 the 
plaintiffs instituted a suit against the defendants Nos. 1 ^ for reoavery 

of Rs. 36,882-3-5 due on bahikhata accounts. The defendants pleaded 

non-liability. The parties, however, ultimately came to terms and the 

terms of the compromise were stated In a petition to the Court. One of 
the defendants was a minor and tha Court was necessarily asked to give 
permission to the compromise. On the 28th July 1898. the Court gave 
the permission sought for and a decree was made to the following effect, 
namely:—“The defenJants do pay to the plaintiffs the sum of 
Bs. 31,361-0-3 pies together with interest at 6 per cent, per annum in 
instalments of Rs. 500 per mensem, but on default of payment of »wo 
instalments the whole amount with interest at the aforesaid rate will be 
realizable at onoa.*' According to the agreement of the parties as con¬ 
tained In the said petition of compromise, the decree farther declared that 
“the immoveable properties specified therein shall be hypothecated for 
the realization of the said money and that the defendants shall not be 

able to create any incumbrance on the same. . .. 

A part of the debt covered by the decree was realised by execution. 

For the recovery of the balance, i.e., Bs. 39,591-3-9, the plaintiffs institut¬ 
ed the present suit under the provisions of the Transfer of Property Act 
and asked for sale of the properties specified in the schedule to the decree 
(made on the 28th July 1898) as hypothecated properties. They implead¬ 
ed defendant [840] No. 6 in the suit by reason of hie having taken 
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possession of some of the hypobheoalidd properbies afber bhelr deoreOi and 
defendants Nos. 6 to 11 as sabsegaent abbaohing orelibors. 

The present suit was oonbestad by defendants Nos. 1, 6, 6, 7, 8, 9,10 
and 11 on various pleas, which were all overrued by the lower Court, and 
on the 17bh April 1906, a decree was passed in favour of the plaintiffs in 
aeoordanoe with their principal prayer in the plaint, under the ptovisionS 
of the Transfer of Property Aeb, for sale of the bypobheoabed properbies: 
The defendants Nos. 1, 5, 6. 7, 8, 9, 10, and 11 have appealed from this 
deoree. - 

The only contention raised before us is that the deoree of the 28bh 
July 1898 was void and of no effect in so far as it purported to create a 
lien on immoveable property. The following in substance, are the argu¬ 
ments addressed to us by the learned Vakil for the appellants 

(1) that no mortgage or hypothecation of immoveable property, euoh 
as is alleged in this case, could be effected without a duly registered 
instrument or contrary to the provision of section 17 of the Indian Begis- 
trabioD Act and seobion 59 of the Transfer of Property Act, 

(2) that the decree of the 28th July 1898 was made in a suit for 
recovery of a simple money debt and the hypothecation of immoveable 
property for recovery of such debt was beyond the scope of that suit, Und 
that the said deoree, so far as lb provided for hypothecation, cannot be 
regarded as properly a part of it, and 

(3) that the distinction made in this case by the lower Court be¬ 
tween a mortgage and a charge is without a difference. 

The first argument overlooks the exception in clause (t) of section 
17 of faba Indian Begisbrabion Act, which excepts decrees and orders of 
Courts and awards from the rule as to compulsory registration of docu¬ 
ments. In Bindesri Naik v. Oangct Saran Sahu (1), the Judicial Com¬ 
mittee of the Privy Council declared that the provisions of section 17 of 
the Begisbrabion Aot did not apply to proper judicial proceedings, whether 
consisting of pleadings filed by the parties or of orders made by Court, 
when registration would be otherwise necessary. The same view was 
[841] expressed by their liordsbips in Pranal Anni v. Bakshmi Anni (2), 
The High Courts at Allahabad and Madras, respectively, followed this 
view in Haghubans Mani Singh v. Mahabir Singh (3), and in Patha 
Muthammal v. Esup Bowthtr (4). This Court took the same view in 
Qupta Narain Das v. Bijoya Sundari Dehya C5). 

Section 59 of the Transfer of Property Aot lays down a rule for the 
registration of mortgages as dedned in section 58 of the Aob, and if, as we 
shall presently show, a charge as contemplated in section 100 of the Aob 
is distinguishable from a mortgage, the absence of the formalities required 
by section 59 would nob bar the relief, which may be obtained under sec¬ 
tion 100. In this view of the decree, so far as it related bo hypobheoation 
of immoveable properby, if lb could nob be regarded as a mortgage ib mighb, 
under oerbain ciroumstanoes, be dealt with as an insbrumenb creating a 
charge. 

The learned Vakil for the appellants, however, laid great stress on 
the second bead of bis contecbion. He relied, mainly, on certain obser¬ 
vations contained in the decisions of this Court in the oases of BijhhoLdra 

<1) (1897) li. B. 26 I. A, 9; I. D. K. 20 i3) (1906) Jj. L. B. 28 All. 78. 

All. 171. (4) (1906) I. I,. R. 29 Maa.,.866. 

(2) (1899) I, R. 26 I. A. lOr; I. Ei. B. (5) (1897) 2 O. W. N. 663. 

22 Mad« 60S, 
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Rath V. Kalpaiaru Panda{X\ and Quritdeo Singh v. Ohandrihah Singh{Vs). 

The qnesfaiOD whether any parbioular term oE a petition ot oompromise Fbb. 10. 
ineorporated in a deeree, made under the power given by seetion 375 of 
the Ooda of Civil Prooedure, relates to the suit or is covered by its subjoofc 
matter mnst be deeided from the frame of the &uit« the relief elaimed» and ^ 

the relief allowed by the deeree on adjustment by lawful agreement. The 88 0.83Tsia 
mntual oonneobion of the different parts of the relief granted by a consent C- ®. N. 843 
deeree is an important element for consideration in eaoh ease in deoiding 
whether any portion of the relief is within the scope of the suit. 

Ko hard-and-fast rule can be laid dowui eaoh ease being governed by 
its own faots. The cases cited before os, Birhhaira Rath v. Kalpatam 
Panda[X)t and Qurudeo Singh v. Chandrikah Stng7i(2), turn on their own 
facts, and those facts are clearly distinguishable from the facts of the 
[842] present ease. We have oarefully examined the judgments in the 
oases relied on and are unable to apply them to the facts, with whieh we 
are now dealing. On oha other band, in Pranal Anni v. Lakshmi Anni 
C3) already eited, Lord Watson, in delivering the judgment of the Privy 
Counoil, said, with reference to property not covered by the decree, but 
whieh was the subject of an agreement, which led to a decree by consent 
of parties,—• 

the parties, after agreeing to settle the suit of 1835 on the footing 
that they were each to take a haU share of the lands involved in that 
Suit, and also a half share of the lands now in dispute, bad informed the 
learned Judge, that these were the terms of the oompromise and had in¬ 
vited him by reason of such oompromise ta dispose of the conclusions of 
the suit of 1885, their Lordships see no reason to doubt that the order of 
the learned Judge, if it had referred to or narrated these terms of oom¬ 
promise, would have been judicial evidenoe available to the appellant that 
the respondents had agreed to transfer to her the moiety of land now in 
dispute.” 

(See in this oonneetion also, Baghubans Mani Singh v. Mahahir 
Singh (4).) 

In Jasimuddin Biswas v. Bhuban Jelini (5). Brett and Sbarfuddin JJ, 
recognised the binding effect of the term in a deeree. which was the con¬ 
sideration for the relief granted in a suit as decreed on agreement of patties 
The same view was taken in Oupta Narain Dass v. Bijoya Sundari 
Debya (6) and Purna Chundra Sarkar v. Nil Madhub Nandi (7). In the 
latter ease, Gbose and Pratt, JJ., held that a decree passed on a compro¬ 
mise eannot be regarded as ultra vires simply because it goes beyond the 
subject matter oi the suit and contains other conditions, and that, if 
those other conditions are the consideration for the oompromise of the 
subject matter of the eult, they must be ineorporated in the decree. 

Id the present ease, the hypotheeation of immoveable property in the 
consent decree was the consideration for the time allowed for payment of 
the sum decreed by instalments, which covered a period of over ffve years. 

It was an integral and [843] neeessary part of the adjustment of the elaii^ 
in the snit, for without it there would have been no oompromise. In our 
opinion such a hypothecation clause was properly inserted in the e.onsent 
decree, and we cannot hold that the Court aabed against the provisions of 


{!) U905) 1 0. D. J. res. (4) <1906) I. Ei. B. 30 All. 78 

(1901) 5 O. Ij. J. 611. (6) (1907) 1. L. B. 84 Oal. 46fi 

<S) (1899) li. R. 26 I. A. 101 ; I. L R. (6) (ieJ7) 2 C. W. N. 663. 

23 Mad DOS. \7) (1901) 6 0. W. V. 486. 
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seobioD 375 of fehe Code in allowing ibs inserbion. Muthayya v. Venkata^ 
ratnam (1) oibed before ns by the learned Vakil for the appellanbs, does 
not milibabe against the view we take. In that ease no decree was drawn 
np, the suit haying been withdrawn and so the qneation now argned before 
ns did not arise. 


Thirdly, as regards the distinction between a mortgage and a ohargei 
we observe that the Transfer of Property Act refers to mortgages, which 
are defined in section 58 and to charges, which are defined in section 100. 
The Act obviously contemplates a difference between mortgages and 
charges, though no doubt the mode of granting relief and the nature of 
the relief that may be granted are similar, because a decree for sale is the 
only relief that may be granted for the enforcement of a charge. A mort¬ 
gage is a transfer of an interest in specific immoveable property, a charge 
only secures payment of money out of that property. Either may bo 
created by act of parties, but when the transaction does not amount to a 
mortgage” and does not therefore operate as a transfer, it is a charge on 
immoveable property. A document, which only gives a right to payment 
out of a particular property without transferring it, has been held to 
create a charge. Tancred v. Delagoa Bay and £Jast A/rioa Bailway 
Company (3), Burlinson v. Hall (3). 


The distinction between a mortgage and a ebarga is keenly appre¬ 
ciated by an English lawyer* though the inclusion of simple moitgages 
in the definitions given in section 68 of the Transfer of Property Act 
has somewhat obliterated the distinction in India. The result has 
been a divergence of opinion between the High Oourts Kh^mj* 
Bhagvan Das Qujat v. Bama (4), Motitam v. Vitai (6), Bangasamt 
V. Muttukumatappa (6), Habin Chand Naskat v. Haj Cootnat 
Sarkar (7), Prannath Sarkar v. Jadu Nath Saha (8), [844] Kishan 
Lai V. Qangaram (9). A charge, which owes its existence to the opera¬ 
tion of law, may be easily discovered, such as a rent charge. A charge 
created for payment of a legacy or annuity or maintenance-money 
by a will or trust deed is not difficult to distinguish from a mortgage, but 
the difficulty that arises in oases of liens created by other acts of parties, 
specially for payment of debts, must be solved in each case from the 
terms and expressions used in the instruments creating them and the 
formalities actually observed in execution. If an instrument is expressly 
stated to bo a mortgage, and gives the power of realisation of the mortgage- 
money by sale of the mortgaged premiees, it should be held to be a mort¬ 
gage. The fact that the necessary formalities of due execution were 
wanting would not convert the mortgage into a charge. If, on the other 
band, the instrument is not on the face of it a mortgage, but simply 
creates a lien, or directs the realization of money from a particular pro¬ 
perty,iwithout reference to sale, it creates a charge. Tancr^ v. Delagoa 

Bay and Bast ASrioa Bailway Company (3). 

The decree under oonsbruotion, in the present case, has little resem^' 
blanoa in form to a simple mortgage ; the hypothecation clausa creates a 
lien and prohibits further encumbrances. The parties only intended that 
the immoveable properties mentioned in the schedule to the deoree should 


(1) (1901) 1. R- 25 Mad. 583. 

(2) (1869) Ij. B. 93 Q, B. D. 289. 

(3) (1884) 12 Q. B. D. 347. 

(4) (1886) I. t<. B. 10 Bom 619. 

(8) (1393) I* Bom* 97. 


(6) (1886) 1. Ii. B. 10 Mad. 509. 

(7) (1906) 9 O. W. N 1001. _ 

(8) (1905) 1. It. B. 32 Gal. 799 ; 9 0. W. 
17. 697. 

(9) (1890) I. Ij. B. 13 All. 28. 
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be reserved iDkeol es seouriby for paymeDb of the money directed to be 
paid under bhe decree. 

We are, therefore, of opinion that the decree made by the Lower 
Court is correct, and we accordingly dismiss the appeal with costs. 

Appeal dismissed. 


85 C. 8i0 (=7 C.'L. J. 149=12 0. W. N. 316). 

[845] APPEAL FROM ORIGINAL CIVIL. 

Before Sir Francis W. Maclean, K. O. 1, E., Chief Justice, Mr, Justice 

Harington and Mr, Justice Fletcher. 

INDBA Bxbi V. Jain Sibdab Abibi.* 

[3rd November, 1907.] 

Potoer-oJ'attorney—Charge on immoveable properly^Regietration Act (III of 1877) 
ss. 17, 21, 49, on-compliance loith provieione oj Regisiraiion Act. 

Where a powet'ot-atlomey purporUng to create a oharga on immoveable 
peopecty did not euffioiently deaoriba the property, and was stamped and regis¬ 
tered ae a power-ol-attorney, and entered in Book IV (the Misoellaneoas 
Begiater).— 

Held, that the document was not registered in aooordanoe with the provi- 
eions of the Bogiatration Aot, and, therefore could not, under aeotion 49 of 
the Aot, aSeot any immoveable property comprised therein. 

l^ajibulia Mulla ▼. Nasir Mistri (1) referred to. 

CRef, iSOal. 339; 1913 M. W. N. 626=24 M. L. J. 664=20 I. O. 386; 65 I. O. 213 3 

ApPBAIi by the plaintiff Sreemutby Indra Bibi, against the judgment 
of Ohitty J. 

This was a suit brought by the plaintiff, Sreemutty Indra Bibi, bo 
have it declared that a power-of*abborney exeoubed and regisbered by bbe 
defendant Jain Sirdar Ahiri, as administrator to the estate of Sitab Gband 
Abiri, deceased, in favour of the plaintiff’s husband, created a charge on 
the properties belonging to the estate for securing the money lent by the 
plaintiff’s husband, to the deceased Sitab Gband Abiri. 

One Kissen Misser, a Hindu inhabitant of Calcutta, governed by the 
Mitaksbara School of Hindu Law, died at Calcutta on the 8bb July L887, 
leaving a will, whereby be bequeathed all his properties to one Sitab 
Gband Abiri and bis heirs absolutely, subject to certain trusts. After the 
will was proved Sitab Gband Ahiri, on the 14th October 1891, died 
intestate, leaving him surviving his widow, Moona Bibi, and two infant 
[846] daughters. Thereafter Moona Bibi took out letters of adminisbra- 
bion bo bhe estate of her deceased husband. 

In March 1896 Moona Bibi died, leaving her surviving an infanb 
daughter Dbunwa Bibi, and her father, the defendant, Jain Sirdar Ahiri. 
Jain Sirdar applied for letters of administration debonis non, bo bbe estate 
of bis son-in-law Sitab Gband, but caveats were entered by Roshun Lai 
Khebbry as executor and creditor of Kissen Misser. 

Thereafter the defendant Jain Sirdar, being unable to meet the ex¬ 
penses necessary for bhe maintenaDoa of Duunwa Bibi and for administer¬ 
ing bbe estate of Sitab Gband, obtained loans from time to time from 
Bisseswar Das PaguUa. the plaintiff’s husband. Subsequently the caveats 

* Appeal from Original Civil No. 31 of 1907. 

(1) (1881) I. L. R. 7 Cal. 196. 
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entered by Boshun Lai Kbetiry were discharged and letters of adminis¬ 
tration granted to Sitab Ghandand the defendant Jain Sirdar, on the 7th 
September X897. The defendant Jain Sirdar being unable to pay the 
Bums borrowed from Bisesswar Das Pagulia, executed on the 5bh August 
1898i a power-of-attorney bo secure the debts due by him. On the 12th 
April 1903, Bisseswar Das Pagulia died, leaving him surviving the plain¬ 
tiff, Sreemutty Indra Bibi, his sole widow, and he left a will, whieh 
however was not proved. On the i3bh February 1901, the plaintiffi 
Sreemutty Indra Bibi, applied for letters of administration, which she 
obtained on the 31st August 1904. Jain Sirdar in his defenoe alleged that 
the plaint disclosed no cause of action, that the power did not operate to 
create any charge on the properties belonging to the estate of Sitab 
Chand, and further that the suit was barred by limitation. 


The ease came up for trial before Ghibty J., who on the 19bh Feb¬ 
ruary 1907, ordered that the minor Dhunwa Bibi should be added a party 
defendant and that, if she did not appear, the ease would be re-argued. 
Dhunwa Bibi was added a party defendant and upon the case coming up 
again for trial Gbitty J. delivered on the 20bh May 1907. the following 
judgment:— 

OHiTTT j. In bhia aait by my judgment, dated 19th February 1907, I direeiad 
that Dhuuwa Bibi the sole beneOoiary of the estate of Sitab Ohand Ahiri should be 
made a patty before 1 oould determine whether the power of attorney dated 6th 
August 1898 in the plaint mentioned did in fact create a charge in favour 'Of the 
plaintifi on the said estate and, if so, to what extent. That judgment should be 
read as part of this judgment. Dhunwa Bibi has now been [847] added as a party 
defendant and the matter has been more fully argued before me. The only question 
to be decided at the present stage is whether, as claimed in paragraph 11 of the plaint, 
this power of attorney coostitutes a obargs upon the estate, which this Oourt can 
enforce. There is no doubt that in England powers of attorney of a similar ohataoter 
have been held to constitute an equitable mortgage, see Bennett v Cooper (!)• In rs 
Parkineon (2) and Abbott v. Straiten (3). In India however the question is subject to 
difierent considerations. In the first place it is not so easy to draw the line of dis¬ 
tinction between a mortgage and a charge, secondly wa are here confronted with the 
provisions of the Stamp and Begistration Acts, which have to be strictly observed. 
Now in this case it is not suggested that there was any other oontraot between Jain 
Sardar Ahiri and Bisseswar Dal Pagulia than that contained in this power of attorney. 
If a charge was created it was created by that document alone. I wilt assume for 
the moment that that document did not amount to a mortgage as defined by section 
58 of the Transfer of Property Act, but merely operated to create a charge in favour 
of Bisseswar Dal Pagulia. It would nevertheless come within the definition of a 
mortgage deed as given in the Stamp Act (I of 1879) (the Act governing this case), 
and would therefore require a stamp of Ks. 50. It would also require registration 
under section 17 of the Begistration Act, as purporting or operating to create, declare 
or assign a right, title or interest in immoveable property of the value of more 
than Bs. lOD. The document was no doubt stamped and registered in Book IV as a 
power of attorney, but it was neither sufficiently stamped nor was it registered in 
accordance with 'the provisions of the Begistration Act as a dqpument afieoting 
immoveable property. It did not ooctain a description of the property said to be 
afieoted sufficient to identify the same (section 21), not was it entered in Book I 
(section 51). Having regard to these facts 1 can only conclude, either that the 
parties did not intend that the document should operate as a charge, or that, so 
intending, they did not take the proper aod necessary steps to give effect to that 
intention. The provisions of the Begistration Act are inoperative and the intention 
of the Degialature must have been that no document not properly registered should 
directly or indirectly operate to create an interest in immoveable property. Section 
49 prohibits tbe reoaipt of such a document as evidence of any transaction affecting 
tbe property. Bengal Banking Corporation Limited v. Mackertich (4) For these 
reasons I am of opinion that this power of attorney cannot be received as evidence ^ 


(1) (1845) 9 Beav 252, 258. 

(2) (1865) 13 D. T. B. (N.B ) 26. 


(8) (1846) 8 J. and Da. T. 603. 
(4) (1884) I. D. B. 10 Cal. 8l6. 
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IHa charge, and as no other evidence is admissible, she plaintiS'a salt mast fail. It Is 
therefore unneoeaearj for me to go farther into the case. 

The anit is dismiasad with costa including reserved costa. 

From bhls iodgmenb the plaintiff appealed. 

The Standing CounseU (Mr. S. P. Stn^a) (with him Mr. B. B. 
Aoharjee)i for the appellant. The questioo to be deoided here is whether 
a power given to realize rents and profits amounts to a [898] oharga or 
not. The following oases shpw that a dooument of this nature does 
operate as a oharge. Bennett v. Cooper (1), 'Abbott 7. Straiten (9). In re 
Parkinson*^ Estate (3). If there is a question of ibsuffioianoy of stamp 
that oan be treated as in the nature of a penalty. As to the question of 
registration! section 17 of the Registration Aob deals with doouments, of 
whioh registration is oompulsory. A dooament creating a oharge would 
be copied into Book I. The document in this case has been copied into 
Book IV instead. The Superior Officer under section 69 of the Registra¬ 
tion Act has power to oorreot any errors that may arise. Desai's Regis¬ 
tration Act, page 111, and Ghose*s L^w of Mortgages. 3rd edition, page 
230 ; Najibulla Mulla v. ^usir Mistri (4) distinguished. The intention 
of the parties from the word used in the instrument was to create a 
oharge, and as long as it was registered, the fact that it was copied into 
Book IV, instead of Book I, would not affect the validity of the registration, 

Mr. A. Chotodhuri, and Mr. Mehta for the 2nd respondents. This 
document does not operate as an equitable mortgage of these properties. 
[Here Counsel was stopped by the Court,] 

Mr. A. N. Ohowdhurit for the 1st respondent, was not called upon. 

MaOLEAN, C, J. The only question we have to decide upon this 
appeal is whether the power-of-attorney of the 5th of August 1898, created 
a oharge on the properties generally referred to in it. securing to the 
applicant's husband, whose representative she now is, certain moneys, 
whioh she says were advanced for the purposes of the estate. I am doubt¬ 
ful, looking into the language of the docaocent, whether it constitutes an 
equitable oharge, seeing that any money to be received by the attorney, 
in whose favour the power was given, was to be paid, not to himself, bub 
into the Bank, not in his own name, but in the name of the person giving 
the power. 

1 will, however, asfume in favour of the appellant that the document 
did constitute an equitable charge in favour of the [849] person, to whom 
the power was given, but even then the want of registration in oomplianoe 
with the provisions of the Registration Act is fatal to the plaintiff's case. 

It is quite clear under section 17 of that Aob, that if the document 
was one, which purported to affect, or to create any interest in, immove¬ 
able property, it was bound to be registered. Section 49 says that '*Na 
document required by section 17 to be registered shall affect any immo¬ 
veable property comprised therein, ^ ^ ^ unless it has been register¬ 

ed in accordance with the provisions of this Act.” 

'When we look into the otreumstanoes of this case it appears that the 
document in question has not been registered in oomplianoe with the pro¬ 
visions of the Act. It was admittedly stamped only with the stamp requir¬ 
ed for a power-of-attorney and nob for a document creating an equitable 
charge, and it was apparently so presented to the Registering Officer. If 

(1) (184519 Boav. 252, 253 (3) I18f5i 13 D. T. R (N. S.) 26. 

(2) (1846) 9 J. and Iia. T. 603, 612, (4) (1881) I. D. R. 7 Cal. 196. 
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it was an equitiable obarge, it is quite clear that it ought to have been 
entered in Book I, and certain partioalars, which are compulsorily required 
by section 21 of the Act relating to immoveable property* ought to have 
been furnished. Section 21 says that : ** No non-testamentary document 
relating to immoveable property shall be accepted for registration, unless 
it contains a description of such property sufHoienb to identify the same.*' 
That was not the case here—there was no such description—and in point 
of fact the document was entered; not in Book I, which is a register of 
non-testamentary documents relating to immoveable property, but was 
entered in Book IV, which is a “Miscellaneous Register,” The case of 
Najihulla Mulla v. Nusir Mistri (1) is akin to the present. But, to my 
mind, it is sufficient to say that the document was not registered in ac¬ 
cordance with the provisions of the Act and, therefore, under seotloa 49, 
it could not affect any immoveable property comprised therein. 

I, therefore, think that the view taken by Mr, Justice Ghitty Is quite 
correct and this appeal must be dismissed with costs. 

Habingxon J. I agree. I will only add the observation that the 
fact that the parties accepted the document with an [850] endorsement 
showing that it had not been registered in Book I, and the fact that no 
leave was obtained under section 90 of the Probate and Administration 
Act has led me to the con elusion that the parties did nob intend to create 
a charge by the document, which was executed. For these reasons, 1 think 
the appeal should be dismissed. 

FIiHTOHEb J. I also agree. 

Attorney for the appellant; G. K. Ohose, 

Attorneys for the respondents; Bonnerjte and Haidar and 3f. K. Bose» 

Appeal dismissed* 


89 Cal. 851. 


[851] APPEIitjATB CIVIIi. 

Before Mr. Justice Caspersz and Mr* Justice Sharfuddin* 


Ebhan Chandra Samanxa v. Nid Moni Singh.* 

[3rd 4th and lOtb, June, 1908.] 

Riparian owner—‘Irrigation — Prescription — Custom — yicinHy^—TiimitO/iion—hiinita* 
tion Act {XV of 1877) •. 36 and 8ch. JZ, Art. 47. 

A riparian owner olaiming a right to irrigate h.ia lands from the 
iDg past his land by putttag up dams tbsfsiu must not ioteciofs with too tighfeS 
of the lowsr ripacian ownsis* 

Miner V* Gilmour (2)* Swindon Waterworks Company v. WiUe andBerkt 
Canal Navigation Company (S), Mo Cartney v. Londonderry and Lough oUftUV 
Railway Co. (4) referred to. 

Any Btioh interferenos would be unreasonable and inoonsistent with the righta 
of others, unless allowed in pursuance of some arrangements arrived at between 
the parties interested, or by the successful acquisition of a prescriptive right. 

Kalu Khahir v. Jan Meah (6) referred to. • 

An upper riparian owner can acquire an easement to irrigate his land aP*** 
from the moSe of acquisition mentioned ins 36 of the Limitation Aot; 
Rajrup Koer v. Ahul Bossein (6). But if he relied on custom, he must prov 


• Appeal from Appellate Decree No. 966 of 1906. against the decree of H. B Ban- 
som, District Judge of Butdwan, dated Feb. 38. 1906, reversing the decree of Aghota 
Obandra Hazrah, Subordinate Judge of Butdwan, dated April 6, 1905. 


(1) ( 1881 ) I. L. B. 7 Cal. 196. 

(3) (1868) 13 Moo P. 0. 181, 166. 
(8) (1876) L. B. 7 H. L. 697. 


(4) [1904] A 0. 301 _ 

(5) (1901) I. L. B 99 Oal. 100, 110. 

(6) (1880) I. L. B. 6 Oal. 894, 403. 


520 



85 Oal. 853 


Tl.J B9HAN OHaNDBA SAUAKXA V. NZIj M027I SlNQH 

that it was anoiant, oontisuoas. peaoeablo. reaiooabla, oerfcaia, oompalsony and 

oonsiatent wUh other oastoma'regacdiDg the eight to iezigate from the river. 

Art. 47 of Soh. Tf to the Ijimitatioa Aot haa no application to a suit for a 

deolaration of the ptaintiS's right to pat ap dams in a river to irrigate bis 

lands, it not being one to recover posseseion of property. 

[Pol 29 M. L, J. 685=(1916) 1 M. W. N. H3=811. 0. B28 ; Ref. 61 I. O. 168 ] 

Second Appeal by Bshan Chandra Samanta and others, the 
plaintiffs. 

This appeal arose out ot a suit instituted on the 19hh Febru- 
Myi 1903, for a declaration that the plaintiffs and their oo- 
vUIagers of Sonakar and Amra, lying on both sides of the river 
Banka, have acquired a right by prescription and custons and also 
[852] as riparian proprietors, to irrigate their lands by oonstrnoting dams 
avery year in the said river. The enjoyment of the easement, as of right, 
peaceably and without interruption for more than twenty years was 
asserted by the plaintiffs; and they also prayed for a perpetual injunction. 

The defendants, who are the inhabitants of certain other villages 
lower down the river, denied the claim and pleaded limitation. 

The evidence on the plaintiffs' side was to the effect that they bad 
been putting up dams in the river Banka for more than twenty years prior 
to the institution of the suit, and that for the last eight or nine years the 
defendants had interfered with the bunds and got them out, either 
through the police or by Magisterial orders. 

Two Magisterial orders were put in evidence—one dated 19bb July 
1902, and the other dated 13th August 1879. These orders wore evidently 
made under the Criminal Procedure Coda for prevention of breach of the 
peace. 

The Subordinate Judge was of opinion that the aforesaid Magisterial 
orders were not evidence in the case except for the purpose of showing 
whore the obstructions took place; and ha decreed the suit daolaring the 
plaintiffs' prescriptive and other rights to irrigate their lands from the 
river Banka by erecting bunds therein within the limits of their villages, 
and ordered that a permanent injunction be issued restraining the defend¬ 
ants from iaterfering in any way with the enjoyment of the plaintiffs 
rights. 

The District Judge, on appeal. dismissed the suit, observing as 
follows :—. 

“That the (Wagisteriall ordet of 13th Aaga^t, 1879, wag an order paaged unde* 
0 . 682 of the Code of Criminal Prooedure fAot X of 1872) and purported to have been 
made by the Joint—preaumably first olaaa—Magiatrate after an enquiry by the order 
of the Dietriot Magiatrata under eaotion 633 of the Code into a diapute regarding the 
tight of bunding up the Banka rivet for irrigation purposes. The Joint-Magistrate 
would have power under a. 26 of that Code to make orders in poaaeaaion eases, aa would 

be an order under a 632 of the Code.This order meant that there 

no poflaeaaion on the part of the villagocs of Sonakar and Amra (which were on 
the opposite banka of the river Banka) of any right to use the water of the river 
to the exoluaion, entirely or in part, of the public ot of the lower villagers 
[dSSj The plaintiSa and thoir predecessors were bound by thia order, and in the 
of any suit to contest it within three years, it must be held that this order ie. not 
merely fatal to any assertion on their p>rt of any auoh right as they olalin, bat is 
even a bar to their suit under Art. 47 of the Dimitatiou Aot.** 

The District Judge further observed that!— 

“ Even if bunds were put up annually from 1880 to 1883, there is clear evidenoe 
that this was followed, in 1884, by an agreement being arrived at with the defendants, 
the lower villagers, that the tunds might be constructed in that year, and that this 
agreement was ooinoideab with the introduction by Government notification in that 
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yeae into the distciot of the Icrigatlon Aot (III of 1876), whioh rendecQcl tho putting 
of saoh 6unds a oriminal ofienoe. 

The plaintiffs appealed tao the High Oourb. 

Bahu Jyoti Prasad Sarwdikarit for the appellants: The plaintiffs 
olaim under three-fold rights : (i) presoripbion; (ti) onstom; and (itO 
natural right of riparian owners. As regards (t), the agreement of 1884 
referred to by fabe Court below is nob on the reoord, and there is nothing 
to show that the user in 18S4 was of a permissive oharaoter;" peaceably" 
in section 26 of the liimitabion Aot does not mean that there is to be no 
opposition, as the Hxplanabion shows that the section itself oonteznplates 
opposition. As regards (ii), there is no finding by the lower Appellate 
Court. An easement may be aogtaired by modes other than those men- 
bioned in seotion 26 of the Aot, which is nob exhaustive : see Bajrup Koer 
V. Abdul Hossein (1), Budhit Mandal v. Maliai Mandal (2), and Kalu 
Khabir v. Jan Meah (3), As regards (nO, it is distinobly stated in the 
plaint that outlets are left for sufficient water to fiow downwards; and the 
Court of first iustanoe finds that no serious inoonveuienoe is caused by the 
bunds to the lower proprietors. That being sot we can claim such a right 
under the common law as part of our natural rights as riparian owners; we 
do nob claim bo dam up the whole river or an unrestricted use of the water. 
The present case is clearly distinguishable from the Privy Gonnoil 
case of Debt Pershad Singh v. Joynath Singh (4). The true test is not 
in the quantity of water taken, bub in the nature of the injury, if any 
[854] bo the lower proprietors; see Miner v. Qilmour (6); Gale on 
Hasements, 8th edition, page 240. 

The Court below is also wrong in holding that the suit is barred 
under Article 47 of the IjimibatloD Aot, for this is not a suit for the reco¬ 
very of any property; orders under seotion 532 of Act X of 1872, or sec¬ 
tion 147 of Act V of 1893 do nob fall within Article 47 : Bajah of Ven* 
Teatayiri v. IsaJsapalU Subbiah (6). Ooitoami Banohor Lalji v. Sri Gif* 
dkariji (7). 


Babu Maliniranjan Ghatterjeet for the respondents. The plainbiffst 
as upper riparian proprietors, cannot dam up the river and appropriate as 
much water as they like to the Injury or inoonvenienoe of the lower ripa- 
rain owners. The rights of an upper riparian owner are discussed in 
Swindon Waterworks Co. v. WiUe and Berke Canal Navigation Co. (8) 
and Me Cartney v. hondonderry and Lough Swilly Bailway Co. (9). Iiord 
Halsbnry Ij. C., referring to Swindon's case, observed that it was "settled 
and almost codified law'* on the subject. These cases lay down tbattbe 
upper riparian owners must “restore the water substantially undiminished 
in volume and unaltered in oharaoter see also Qale on Hasements, 8bh 
Hdition, pages 245-246. The plaintiffs’ allegation that outlets are kept, 
through which water is taken by the lower riparian proprietors, is not 
sufficient. They have not stated what is the volume of water passing 
through the channel, and the quantity of water appropriated by them; nor 
was there any enquiry made with respect to these matters. The plaintiffs 
are, therefore, not entitled bo the relief they claim ; see Vebi Pershad Singh 
V. Joynath Singh (10). 


(1) (1880) I. Ij. B. 6 Cal. 394, 403. 

(2) (1908) I. ti. R. 80 Cal. 1077. 

(8) (1901) I. Ij. B. 89 Cal. 100. 

(4) (1897) I. L. R. 24 Oal. 86». 

(5) (1858) 12 Moo. F. Q. 181, 156. 


(6) (1903) I. Ii. B. 26 Mad. 410 

(7) (1897) I. D. B 20 All. 120. 

(8) (1875) Ij. B. 7 H- ti. 697. 

(9) [1904] A. 0. 301. 804. 

(10) (1897) 1. Ii.iB. 24 Cal. 865. 
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As bo bhe presoripbive righbi bhe findings of the Courb below are Qon« igog 
elusive; bhe repoabed obstruobions by bhe defendants shew bhab bhe enjoy- Jukb, 3,4,10. 
menb of bhe alleged right ' was nob peaceable: Gale on Easements, 8bh 
Edition, page 2 34; Mitra on Limitation, page 775. Here, nob merely 
verbal protests were made, bub aotive resisbanoe was offered. Magisterial 
orders were obtained, and bhe dams out open with bhe help of the police. 

To claim a righ% by prescription otherwise than under section 26 of bhe 
[855] Limitation Act, long and peaceful enjoyment must be proved so as 
to raise the presumption of a legal origin ; the case of Rajrup Koer y. 

Abdul Sossein (1) does nob lay down that bhe enjoyment need nob be 
peaceful nor continuous. 


AFFBUjATB 
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As bo the right based on custom, the findings are also conclusive. 
For the difference between acquisition of a customary righb and that of a 
prescriptive right, see Peacock on Easements, page 177. It is more diffi¬ 
cult bo prove a custom ; iti must be ancient, invariable, certain and reasona¬ 
ble. 

The question, whether Article 47, Schedule II of bhe Limitation Act 
applied to this case, need not be decided. Article 120 of the Act may be 
applicable. 

Babu Jyoii Prasad Sarvadikarit reply. 

Cur, adv, vuU. 


Caspsbsz and Sharfopdin JJ. The suit giving rise bo this second 
appeal was brought by bhe plaintiffs, for themselves and the other inhabi¬ 
tants of Sonakur and Amra, to have it declared that they have a right bo 
irrigate their village lands from the water of the river Banka by putting 
up dams therein. The defendants are inhabitants of certain villages lower 
down the stream of the said river, and they, it is said, on the 21sb July 
1902, with the assistance of the Police out bhe plaintiffs dam. It is 
conceded in she plaint that the defendants have a righb to take some water, 
bub the allegation is that bhe defendants' supply must be regulated by 
the outlets left by the plaintiffs. 

The suit was based on a three-fold right founded on (i) prescription, 
(ii) custom, aDd(iii) vicinity. 

But the statements as to this righb contained in paragraphs 4, 5, 6 
of the plaint, are not very distinctly set forth : they overlap and coalesce 
to a certain estent, as will appear from a comparison of the said para¬ 
graphs. 

The Court of first instance decreed bhe suit and found in plaintiffs' 
favour on their three fold right. 

The District Judge, on appeal, dismissed the suit. He relied, for the 
most part, on the provisions of Arbicle 47, Schedule 11 of [856] the Limita¬ 
tion Act as barring the plaintiffs' suit, because they bad not instituted their 
suit within three years from the 13 bh August 1879, when the Joint Magist¬ 
rate, Mr. Tobin, passed an order, under section 532 of the old Code of 
Criminal Procedure (Act X of 1872), adverse bo the claims of the villagers 
up the stream of the river Banka and consequently in favour of the 
villagers represented by the defendants in the present litigation. 

It has been urged before us—first, that the District Judge has 
misunderstood the case; that Article 47, Schedule II of the 

Limitation Act, has no application ; thirdly, that the District Judge ought 


(1) (i860) 1. L. B. 6 Oal. 894. 
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Ho have arrived ab a clear fiadtag on. each of the rights set ap by the plain- 
tiSs ; and Jourthly, that at any rate the plaintiffs should be allowed to 
take as muoh water as is reasonable for the irrigation of their lands. 

In our opinion, the second contention is sound and must prevail. 
Article 47 says that a person bound by an order respecting the possession 
of property made under Act % of 187^ must sue to recover the property 
comprised in such order within three years from the date of that order. 
Now, the order of the 13th August 1879, was not an order declaring one of 
the parties to be entitled to possession of property. No possession was 
given to either of the parties. The present suit, also, is not one to re¬ 
cover any property, but it is a suit for a declaration of plaintiffs’ right to 
put up dams and to irrigate their lands by means of such dams. We have 
referred ho Act X of 1872 and the order of the Joint Magistrate, and we 
think that Article 47 has no application to the present case. 

The remaining contentions, however, must be decided adversely to the 

plaintlffs-appellanbs. 

The judgment of the District Judge contains sufficient indications 
that he found, and in our opinion properly found, that the plaintiffs had 

not made out any of the rights claimed. 

The question of prescriptive right has reference to section 26 of the 
Limitation Act. It has been found as u fact by the District Judge that the 
plaintiffs did not peaceably, as of right and without interruption, enjoy the 
right to irrigate their lands for twenty years ending within two years nezt 
before the institution of the suit. The history of the dispute between the 
[8S7] parties since the year 1879 precludes the possibility of any acqui¬ 
sition of the right claimed under section 26. Since the year 1884 tempo¬ 
rary arrangements were in force, and in 1900 there was a fresh climax 
and a fresh Magisterial order. The judgment of the lower Appellate 
Court is lull and decisive on this part of the case. 

With regard to the questions of custom and vicinity, the District 
Judge has not expressed himself so fully. The plaintiffs claim to have 
acquired a customary right by long user before the year 1879. and they 
also rely on their natural right as upper riparian owners, m other words, 
on their right by vicinity or vicinage. They can acquire such an eaflement 
apart from the mode of acquisition mentioned in section 26 of the Limi' 
tation Act: see Bajrup Koer v. Abiui Bossein (1). But if they roly on 
custom, they must prove that it was ancient, continuous, peaceable, rea¬ 
sonable, certain, compulsory and consistent with other customs regarding 
the right to irrigate from the river Banka. We need hardly say, that 
proof of a customary easement is immensely more difficult than proof of 
an easement within the provisions of section 26 of the Limitation Act. 
The plaintiffs claim a right to the extraordinary use of water, and they 
must nob, therefore, interfere with the rights of the lower riparian owners : 
Uintr V. Gilmour (2), Swindon Water works Company v. Wilts and Berks 
Canal Banigation Company C3), McCartney v. Londonderry and Lough 
Stoilly Batl-way Company (4). Any such interference would be unrea¬ 
sonable and inconsistent with the rights p£ others. It can be allowed only 
in pursuance of soma arrangements arrived at between the parties mte- 
tested or as entailed by the successful acquisition of a prescriptive right. 
This was the view adopted in Kalu Khabir v. i7an Mtah (6), where, 

m (1880) I. li. B. 6 0aL 394, 403. (4) i;i904j A. 0. 301. 

(al 118 B 8 J la Moo. P. 0. 131,156. (6) (1901) I. Ii. R. 29 Cal. 100, 110. 

(3) (1876) L. B. 7 H. L, 697. 
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however, libe plambiffs were found to have acquired by prescriptive 
use the right they olaimed. The learned Judges in the same case pointed 
out the ratio decidendi in Dehi Pershad Singk v. Joynath Singh (l). 
The plaintiffs claim an unrestricted right to [858] oonstiuot dams, and to 
impound as much water as they may hnd convenient, and they merely 
concede that the defendants may take the surplus, if any, that escapes 
through the outlets left in the dams put up from time to time. They have 
no such common-law right by reason of vicinity ; they do not set up any 
arrangement or contract with the lower riparian owners : and they supply 
no materials on the basis of which the Court might determine what pro¬ 
portion of water should be diverted for their use without prejudicing the 
admitted rights of the defendants. 

Applying these principles to the judgment of the District Judge, we 
observe that in the first part of that judgment be has correctly stated the 
plaintiffs alleged three-fold title. He then sums up the effect of the 
evidence and places reliance on the case we have cited, Kalu Khabir v. 
Jan Meah (2). The meaning of the District Judge is quite plain though 
be might have expressed himself more clearly. He concludes by saying: 
“It is impossible on snob evidence to hold that the plaintiffs have succeed¬ 
ed in establishing the right, which they claim.*' This is a finding on the 
entire case, and, sitting in second appeal, we cannot disturb it. 

The appeal is, therefore, dismissed with costs. 

Appeal diemiseed. 
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[859] CIVIL RULE. 

Befcre Mr. Justice Stephen and Mr, Justice Mookerjee. 

Chairman of Giridih Munioipalixy v. Srish Chandra Mozumdar,^ 

[7th April, 1908.] 

Bengal Municipal Act (Bengal Act III of 1884), a.s. 86 cl. (a), 87 el. (d),ll3, 114 and 
ll^^jurisdictian of the Civil Court to question assesement—**Circumeiancee and 
property within the Municipality,'* meaning of. 

Seotion 166 of the Bengal Manioipai Aot (ill of 1884) does not take away the 
jariadiotion of Civil Courts iu a oase in whioh it is alleged and eatabliahed that 
the aaaesament, the propriety of which is in controversy, is open to objection 
on the ground that it is ultra vires. 

Navadip Chandra Pal v Furnananda Saha (3), and Kameshwat Perehad v. 
The Chairman of the Bhabua Municipality i4j referred to. 

A rate payer, who occupied a holding within the Manioipal limits, was assess¬ 
ed with an annual tax with reference to the salary earned by him within the 
Municipality. 

He took exception to the assessment under s. 113 of the Bengal Municipal 
Aot (III of 1894), but his application was rejected by the*Municipal authorities 
without recourse to the procedure laid down in s. 114 cf the Act and he declined 
to pay the sum assessed The Municipality brought a suit against him for re¬ 
covery of arrears of tax. 

Upon an objection taken by the defendant that the assessment was ultra 
tnres, and that it was not made according to bis **oiioumstanoe8 and property 
within the Municipality' .— 

* Civil Rule, No. 3058 of 1907, against the decision of Bipin Ghunder Roy, Mun- 

sif ofOiridib, exercising the powers of a Small Cause Court Judge dated ^ug. 7. 1907. 

(1) (1897) I. L. R 24 Cal. 865 : L. B. (3) (1898) 3 O. W. N. 78. 

94 1. A. 60. (4) (1900) 1. Ij. B. 27 CaL 649. 

(S) (1801) 1. Cl. B. 99 Oal. 100, 110. 
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Beld, ihat the aaaeaemenfa was rightly made, and that “the ohoamatanoea and 
property” meant the whole amount he earned, and not what he spent, within 
the Municipality. 

FFol. 16 I. 0. 548=17 0. ti. J. 131; 41 Cal. 168; 65 I. 0. 637; Ref. 46 CaK 132; 99 0. D. * 
J. 379=60 I. O, 894; 31 O. D. J. 210=26 0. W. N. 45=60 I. 0. 284; 48 Cal. 443 
=61 I. 0. 511; 62 I. C. 394; 84 I. G 649=34 0. D. J. 283; 1920 Pat. 120=64 
I. 0. 227.D 

BciiE granted to the petitioner, the Chairman of the Giridih Mani- 
oipality, under section 25 of the Provinoial Small Causa Courts Aob. 

The defendant, Srish Chandra Mozumdar, \7as a Ijand Acquisition 
Deputy Collector at Giridih, and was drawing a pay of Rs. 300 a month. 
Two holdings were in his possession ; one was wholly used as his ofiSca, 
and the other as his residence, and [860] as a rate-payer he was under 
Section 85, clause (o) of the Bengal Municipal Aob, assessed with an 
annual tax of Bs. SG payable In four equal instalments. This assessment 
was made on the basis of the defendant's salary. The defendant took 
exception to the assessment under seotion 113 of the Aob; but his appli¬ 
cation was dismissed by the Munioipal authorities without recourse to the 
procedure laid down in seotion 114 of the Aob. ■ He declined, however, to 
pay the sum assessed, and the Municipality brought a suit for recovery of 
arrears of taxes due in respect of the first two quarters of the year 1906-06. 

Defendant objeobed inter aZia, that the assessment was ultra nircsi 
that the Municipality had no jarisdiobion to assess the tax with respect 
ho the salary earned by him, and that the proper basis of assessment Wfts 
the sums spent by him within the Municipality. 

The learned Munsif, exeroislng the powers of a Small Cause Court 
Judge, gave effect to the pleas raised by the defendant, and gave bo the 

plaintiff a partial decree. ^ . i 

Against this order the plaintiff, the Chairman of the Giridih Munici¬ 
pality, moved the High Court, and obtained this rule* 

Bahu Hara Prasad Chtterjee, for the petitioner. 

Bahu Baikanta Nath Doss, for the opposite party. 

Cur, adi>. vuU, 

Stephen J. This is a ourioui and important case turning 
proper oonstruohion of section 85 of the Bengal Munioipal Act, Tne 
case was tried by the Small Cause Court Judge of Giridih. Ths pl®'*^ 
tiff was the Chairman of the Giridih Municipality, the defendant a 
Deputy Magistrate engaged on Band Acquisition work and having bis 
head quarters and living at Giridih. His salary was Bs. 300 a 
of which he spent 150 on the maintenance of bis family and HKa 
expenses. Including the payment of .premiums on a life policy, outside 
the boundaries of the Municipality. He occupied one house ®s 
office and another chiefly as a reflidenoe. An assessment was [861J 
made on the owner of the houses leased on their rental. This was 
withdrawn on obieotion being made. But the defendant was assessed on 
bis full income of Bs. 300 a month at 1 per cent., or Rs. 9 a quarter. His 

contention was that the assessment on him personally ought bo be on 

Bs, 150 only, the amount which he may be taken to have spent in the 
Municipality. The Judge agreed with this view and gave judgment 
accordingly. A rule has been granted to show cause, why the decree 
should not be set aside and the plaintiff’s claim allowed in full. 

It has been suggested before us on behalf of the petitioner that the 
present question is merely the amount of assessment that has been made, 
and that under seotion 116 this Is not a matter that can bo dealt with by 
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a Oiyil Oonrfa. lb is hardly neoessary bo disoass the ooDbeabion in view of 
the deoisions in 'tiavckiiv Oh%ndra Pal v. Purnananda Saha (L), and 
Kameshwar Pershad v. The Chairman of tha Bhahua Municipality (3), 
where lb Is laid down bhab a remedy may be songhb in a Civil Conrb 
against an aolion of a Manioipaliby bhab is ultra virest and bhab the baxa- 
blon of a man in respeob of properby and oiroumsbanoes outside bhe juris- 
diobion of the Municipality is ultra vires* The principle is well recognised 
in English Eaw, o.f. Nundo Lai Bose v. Corporation ofGalouUa(i), and a 
derogation from ib by bhe legislature is nob to be lightly inferred, I am, 
therefore, of opinion that bhe MunsLf had jurlsdiobion bo deal with this 
case in which bhe jurisdiobion of bhe Corporation of Giridih bo tax bhe 
pialnbiff in respect of oerbain properby was called in quesbion, and there¬ 
fore of course we can exercise our revisionary jurisdiction over bis decision. 

On bhe merits then what we have bo decide is bhe meaning of sec¬ 
tion 85(a) of bhe Municipal Act. The section empowers the Commis¬ 
sioners to impose **(a) a tax upon persons cooupying holdings within the 
Municipality according bo their oiroumsbanoes and properby within bhe 
Municipality,” and bhe question argued before us burns on bhe meaning bo 
be atbaohed bo the words ''oiroumstanoes and property.” Is ib the case bhab 
as far as bhe plainbiS’s income is used as a best of his oiroumsbanoes and 
[862] a measure of his properby, only that part of bis income is to be 
considered which he spends in the Municipality ? Shortly, is he bo be taxed 
on what he gets or on what he spends in the Muuioipaliby ? The quesbion 
seems bo be one of 6rsb impression as no authorities have been quoted 
before us nor are we aware of any. The case of Kameshwar Pershad 
The Chairman of the Bhabua Municipality (2) was decided on this section 
bub the decision does nob touch the preaent point, lb has been suggested 
bhab section 87 (d) may throw light on the subject, where ib is enacted 
bhab a list is bo be drawn up showing an assessed's holding, properby and 
profession or business, and this may show that this holding and profession 
or business are his oiroumsbanoes, bub this brings us no nearer bo the 
solution of bhe present quesbion, as the question is how much of his olr- 
Oumstanoes connected with his business is within the Municipality. 

On bhe words themselves his "property” seems to mean moveable 
and immoveable properby in the wldesb sense and to include certainly any 
salary that he receives in bhe Municipality, without any deductions on 
account of his manner of spending it. Does the word "oiroumstanoes,” 
coupled as it is with properby, out down this meaning or extend it ? For 
ib must do one or the other, otherwise the phrase would be a mere pleo¬ 
nasm. If the word ” circumstances” is bo be taken as limiting the scope 
of bhe word '* property”, we must attach to ib the meaning that ib has in 
such a phrase as "easy circumstanoeB” meaning bhe whole of his position 
in life from an economical point of view. It then becomes necessary to 
consider all bis expenses and liabilities and allowance must be made for 
debts and possibly for improvident habits. This may lead us a good deal 
beyond the bounds of the Muoicipality, and I find ib is impossible bo 
suppose bbab ib can have been intended that matters isuoh as these should 
form a basis of taxation. On the other hand, ib may very well be that 
"property” does nob include all a man’s wealth and that ib is at nothing 
less than bis total wealth bhab this eeobion is aimed. Are voluntary offer¬ 
ings bo a priesb properby ? I should imagine nob. Bub their regular receipt 

(1) (1898) 3 O. W. N. 73. (8) (1885) I. Ij B. 11 Gal. 216. 

(Q) (1900) 1. Xi. B. 27 Gal. 849. 
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would surely be inolnded in a man's oiroumslanoes, aUbough Ihey may not 
for liha% reason only [863] a proper subjeob for a fcax. Obher sbabas of 
faob may easily be supposed, where a man's resouroes exbend beyond his 
properby and bhe word olroumsbanoes is apb for desaribing bbem. Taking 
bhe word in bhis sense ib offers in oonjunobion wibh “ properby ” a fairly 
dehnibe basis for baxablon. Ib has been argued bhab ib oanaob have been 
inbended by bhis Aob bo impose a sooond income bax. I do nob bhlnk bhis 
has been done, as from bhe poinb of view I suggesb bhe bax provided by 
seobion 85 (a) is nob only an income bax, bub somebhing else besides. I 
have ab leasb no doubb bhab bhe defendanb in bhe case now before ns Is 
liable bo pay a tax on all bhe salary he receives in Giiidih however 
virbuonsly, or obherwise, he may see hb bo spend ib. 

The rule is bberefore made absolute, bub wibhoub costs. 

Mookebjbe, J. The oiroumsbanoes of bhe present case, in which we 
are invited bo exercise our revisional powers in favour of bhe plaintiff 
under section 25 of bhe Provincial Small Cause Courts Aob, raise a question 
of some novelty and importance. The plaintiff is bhe Chairman of bhe 
Giridih Municipality, which was established on the Isb January 1902, and 
bhe powers of which are regulated by bhe Bengal Municipal Aob fill of 
1884). The defendanb is a Deputy Magistrate employed by Government 
in Liand Acquisition work. He occupies a holding within bhe Municipal 
limits and, as a rate-payer, was under seobion 85 danse (a) of the Bengal 
Municipal Aob, assessed with an annual tax of Bs. 86 payable in four 
equal quarterly instalments. The defendant book exception bo bhe assess¬ 
ment under seobion 113, bub bhis application was summarily dismissed by 
bhe Municipal aubhorlfaes wibhoub recourse bo bhe procedure laid down in 
seobion 114. He declined, however, bo pay bhe sum assessed, and the 
present action was commenced on behalf of bho Municipality for bhe 
recovery of bhe taxes duo in respect of bho tirab two quarters of bhe year 
1905-6. The claim was resisted substantially on the ground that the 
assessment was ultrck vires, bhab bhe Municipality had no jurisdiobion to 
assess the bax wibh reference bo bhe salary earned by bhe defendant, 

Bs. 300 a month, and bhab bhe proper basis of assessment was the sum 
[864] spent by bhe defendanb within bhe limits of bhe Manicipallby which, 
he alleged, amounted bo Bs. 160 a month. In reply ib was contended on 
behalf of bhe Municipality bhab as an application for review presented by 
bhe defendant had been rejected under seobion 114, the assessment had 
become final under seobion 116, bhab its legality could nob be quesbioned 
either directly or oollabarally before bhe Civil Court and bhab consequently 
bhe plaintiff was entitled bo a decree for bhe entire sum claimed. The 
Small Cause Court Judge overruled the preliminary objeobion taken on 
behalf of bhe plaintiff, and upon bhe merits decided in favour of bho defen¬ 
danb. The rule now under consideration was thereupon issued by bhis 
Court at bho instance of bhe plaintiff, and bhe learned Vakil, who appears 
in support of ib, has called in question bhe propriety of bho order of the 
Court below on two grounds, viz. first, that lb was nob competent bo the 
Court below and is consequently nob compabenb bo this Oourb bo question 
bhe legality of bhe assessment, and, secondly, bhab upon bhe merits the 
assessment ought bo be treated as made in conformity wibh the provisions 

of section 85 of the Bengal Municipal Aob. 

As regards bhe first of these objeobions, reliance 1® placed by the 
learned Vakil for the pebitioner upon seobion 116 of bhe Bengal Municipal 
Aob, which provides bhab no objeobion shall bo taken bo any assessment or 
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rate in any other manner than in this Act is provided. It is oontended isei 
that a remedy by reoonrse to a regular suit in the Oivil Oourt for AFBiii 7. 

oanoellation of the assessment or hy way of a proper defenoe to an ^ - 

action by the Municipality in the Oivil Court for recovery of assessed BtPXig. 

taxes, is not expressly mentioned as a possible mode of objection inaSO. 859=1S 

any portion of the Act, nor is such a remedy, it is asserted, contemplated 0. W. N. 709 

by the Legislature. In my opinion, this oontention is not well founded 

upon principle, and is not supported by any authority. The efifeot of 

the provisions of section 116 was considered by this Oourt in the oases of 

Navadip Chandra Pal v. Purnananda Saha (1), and KameshtBar Perahad 

V. The Chairman of the Bhahua Munioipality (2). In these oases it was 

pointed out that seotion 116 does not take away the jurisdiction of the 

Oivil Courts in a case, in which it is alleged and established that the 

[865] assessment, the propriety of which is in controversy, is open to 
objection on the ground that it is ultra oires; in other words, it is only 
when the action of the Munioipality has been exercised in conformity with 
the powers conferred upon it by the Act, that the Oivil Oourt has no 
authority to interfere. The distinction is obviously well founded on 
principle. A corporation, which is invested with authority to assess 
taxes, is really invested with a guost-iudicial power, and, although its 
action when taken in conformity with the provisions of the law, which 
created the authority, may not be liable to challenge in the Civil Courts, 
it does not enjoy a similar immunity, when that action can be challenged 
on the ground that it has been taken either in excess of or in contraven¬ 
tion of the powers conferred upon it by the Statute. An analogous view 
has been taken by the other Indian High Courts with reference to other 
statutory provisions of similar scope and import. Keferenoe may usefully 
be made to the decision of the Madras High Oourt in Municipal Council 
of Cooanada v. The Standard Life Asaurance Company (3). where the 
previous decisions were reviewed, as also to decisions of the Bombay 
High Oourt in Munioipality of Wai v. Krishnaji (4), Morar v. Borsad (5) 
and Kaaandas v. AnhXeahvar Munioipality (6), The true test is, whether 
there has been a substantial disregard of the provisions of the law which 
creates the authority of the Municipality and regulates its powers and 
duties. As my learned brother has already pointed out, a similar view 
bad been taken by this Court in Nundo Lai Bose v. Corporation of Cal¬ 
cutta (7), in which Sir Biobard Garth, G. J., relied, in support of 
this position, upon the principle deduoible from the oases of Rex v. 

Moreley (8) and Rex v. Plowright (9), which shew that the distino^ 
tion recognised between a case, in which the Corporation has acted 
within its powers, but probably exercised an erroneous discretion, 
and another in which the Corporation has acted in contravention 
of its powers, is analogous to the distinction between an error of 

[866] fact and an error of law. To put the matter in a different way, 
the Oivil Court is not called upon to try the merits of the question, but 
to see whether the authorities possessed of limited jurisdiction have ex¬ 
ceeded their bounds. A similar view has been taken in the Bnglish Courts 
in more recent oases: Bx-Bradlaugh (10) and Reg v. Bradley (11), and the 


(1) (1898) 9 C. W. N. 73. 

(2) (1900) T. li. R. 27 Cal. 849. 

(8) (1900) I. Tj. B. 24 Mad. 205 
(4) (1898) I. Ij. B. 23 Bom. 448. 
(6) (1900) 1. L. R. 24 Bom. 607. 
(6) (1901) I. L. B. 2G Bom. 294. 


(7; 118 S 6 ‘ I. Tj. R. 11 Qa!. 275 

(8) (1760) 2 Bur. 1041. 

(9) (1685) 8 Mod. Rep. 95. 

(10) (1878) B Q. B. D. 509. 

(11, (1693) 17 Cox. O. C. 739. 
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pTovislons of seotiion 220 of fche Maoiolpal Oorporation Aob of 1882 (45 
Hnd 46 Victoria Chap. 50) have been similarly interpreted. The principle 
applicable to oases of this description was elaborately examined by their 
Lordships of the Judicial Committee in Colonial Bank of Australazia 
Willan (Di where it was pointed out by Sir James Oolvile that the Court 
would have jurisdiction to interfere and quash the order of the quasi- 
judicial authority upon the ground either of a manifest defect of jurisdic¬ 
tion in the tribunal that made the order or of manifest fraud in the party 
procuring it. It was also ruled that objeotion on the ground of defect of 
jurisdiction may bo founded on the character and constitution of the 
Court or on the nature of the subject matter of enquiry, or on the absence 
of soma preliminary prooeeding. which was necessary to give the jurisdic¬ 
tion to that tribunal. But the objection of defect of jurisdiction cannot be 
entertained, if it rests solely on the ground that the tribunal has errone¬ 
ously found a fact, which was essential to the validity of the order and 
which it was competent to try. That the distinotion. which the learned 
Vakil for the petitioner invites us to ignore, is well established on prin¬ 
ciple is further obvious from the fact that it is recognised not only in our 
system of law but in other systems of jurisprudence, for instance, it is uni¬ 
versally recognised in American Courts. It has been repeatedly ruled that 
errors in assessment, which constitute irregularities merely and do not go 
to the ground work of the tax and render the assessment void, can be cor¬ 
rected only in the manner provided by the Statute, which creates the au¬ 
thority and the remedy so provided must be treated as exclusive. On the 
other hand, where the defects in assessment are jurisdictional, rendering 
them void the persons aggrieved thereby are entitled to invoke the ordinary 
judicial remedies, and [867] all clear violations of law give use to jurisdio- 
tioual questions. In other words, while mere erroneous exercise of judgment 
is not reviewable by the Civil Court, any excess of jurisdiction makes the act 
liable to challenge in such Court, State v. Wtlliarm (2), Haoker v. Houje (3)i 
Douglas v. Stone (4), Stanley v. Albaney (6). It was argued, however, by 
the learned Vakil for the petitioner, as had been argued on behalf of 
the plaintiff in the Court below, that, even if we assume that it was open 
bo the defendant to obtain a declaration in a suit properly framed that the 
assessment was illegal, It is not open to him to raise the question by way 
of defence to an aotion for recovery of the tax. No authority was shown 
in support of this position and I am unable to hold that it is based upon 
any inheUigibla principle. The test is, as I have pointed out, whether the 
assessment is or is not in conformity with the statutory provisions. If it 
is nob, it does nob enjoy any security from collateral attack. If the assess¬ 
ment is open to objeotion on the ground of lack of jurisdiction, which, be 
it remembered, has bo be exercised in conformity with the Statute, it 
is open to collateral attack : Muir v. Bardstown (6). The essence of the 
matter is that the aotion of the Municipality is in Its nature quasi-judi¬ 
cial, and Is nob subject to collateral attack, except upon the ground of 
fraud, actual or constructive, or on the ground of exercise of a power not 
conferred by the Statute. If errore or irregularities are committed, they 
must be corrected In the mode appointed by the Statute, and, if not so 
oorreoted, they become conclusive, for Courts have not the power to 
control the quasi-judioial authority in a matter of discretion. Bub when 


(1) 11874) Ij. R. 5 P. 0. 417. (4) (190B) 191 U. S. 657. 

(2) (l&Oi) 123 Wi0. 61; 100 N. W. 1048, (5) <188«) 121 U. S. 536. 

(3) (1904) 101 N. W. 256. (6) (1906) 87 S. W. 1096. 
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iili 0 AssossmoDb ptoo 006 iDg Is io oIq&t violftbion oE bli 6 provisions of bfiG 1908 
Stahube, bhe Gourh has jurisdiobion bo afford relief. Ib follows oonsequenbly A pbiI. 7. 
bbab bho firsb ground, upon which bho decision o£ Courb below is BtJijE. 

oliall6og6d on bohalf ot bhe plalnbiffi oannob ba susbainaa* 

*]?he second groundi upon which bhe decisions of bhe Small Cause Courb 38 0. 889^12 
Judge is impugned, raises an imporhanb quesbion as bo brue scope and C^W. N. 109 
meaning of section 85 of bho Bengal Municipal Aob. [868] That section 
aubhorizos bhe Commissioners of a Municipality bo impose within its borri- 
borial limits taxes upon persons occupying holdings within bhe Municipa¬ 
lity according bo their oiroomsbanoes and property within the Municipa¬ 
lity." The question raised is as to bhe precise effect of the phrase 
** ciroumstanoes and property," which is not dedned in the Act. So far 
ae we can make out, the question is one of first impression, and our atten¬ 
tion has not been invited bo any ‘decided oases, which have any direct 
bearing upon the matter now in controversy. As I have already stated, 
bhe defendant earns a salary of Bs. 300 a month within the limits of bhe 
Mnnioipaliby. Bub ho urges that he spends within bhe jurisdiction of bhe 
Municipality only half of that sum and the other half he spends outside the 
Municipality for bho maintenance of his family, for payment of premiums 
for life insurance and expenses of a like character. Ib is contended on his 
behalf that his ciroumstanoes and property within bho Municipality are 
indicated and measured by bhe amount which he spends within its territo¬ 
rial limits. After careful consideration of the arguments addressed bo us 
on both Sides, I am unable to treat this contention as well founded. The 
term "property” designated as a subject of taxation without any qualifica¬ 
tion obviously includes both real and personal property or estate and 
Intangible as well as tangible rights of value, Carrol v. Perry (1). No 
doubt the word "property” in any particular case must receive a construc¬ 
tion in aooordenoe with the context. There can be no question, I think, 
that, if section 85 mentioned property within the Municipality and no¬ 
thing else, the whole of the income earned by the defendant would 
be assessable under the law. The quesbion, therefore, resolves itself 
into this, viz., whether reference bo the circumstances of the rate¬ 
payer within the Municipality does in effect restrict and narrow down 
what is indicated by property within the Munioipality. I am unable 
to see bbab it has any such alleged effect. If any such effect was 
intended by the Ijegislature, the phraseology might have been appro¬ 
priately made different, and one would expect that, if the test in¬ 
tended was not what is earned, but what is spent, the Statute would have 
expressly so provided. In bhe same way, if lb was intended that [869] 
a deduction should be made, either for the expenses of bhe rate payer 
or for bis indebtedness or for possible insolvency, the exemption would 
probably have appeared on the face of the Statute. On the other ^ hand, if 
wo look to section 92 of the Bengal Municipal Act, we find that "eiroum- 
stanoes ” is used as equivalent bo "means”, which indeed is given 
in the Oxford Dictionary, Vol, 2. page 435, as one of the ordinary significa¬ 
tions of the term, " circumstances ” which is defined as condition or state 
to material welfare, or means.” I am unable bo hold, therefore, that the 
word "clroumstanoos” was introduced in section 85 to restrict the term 
"property." The intention, on bho other hand, seems to have been to 
widen the scope of bhe section so as bo mako^baxable what might perhaps 
be not properly comprised under the term * property,” and at the same 


(1845) 4 Molioan U. S. 25. 
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jfiOS time ought not to esoapa assessment. 1 feel no doubt in this pattioalftt 
AFBiXi 7. ease that the property of the defendanti ■which was taxable under the laWi 

Civin'uTTrH Unquestionably worth Bs. 300 a month, and that the fact that he 

__ ' spent only half of it within the Municipality does nob make his circum- 

£B C. 8 fi 9 =f 2 stances and property within the Municipality worth only that sum of 
0. W, N. 709 money. It follows consequently that the assessment made by the Oommis- 
*^68^" was in conformity with the law and that it cannot be successfully 

challenged on the ground that it was iia excess of their powers or had been 
based upon a principle contrary to that recognised by the Statute. The 
view taken by the learned Small Cause Court Judge is clearly erroneous, 
and I agree with my learned brother that this rule must be made absolute 
and the decree of the Court below modided. 

Under the circumstanoes no order need be made for costs, 

Buie made absolute. 


35 C. 870. 

[870] APPELLATE CIVIL. 

Before Sir Francis W, Macleani K. G. I* Chief Justioet and 

Mr, Justice Doss, 


BelchAMBEBS w. Sarat Cbardra Ghosh.* 

doth April, 1908.] 

Civil Procedure Code (Act XIV of I882j, a. Agreement out of Court, to pay rent 

decree by i7i8talmenis on hypothecation of property, if illegal—Suit to enjorce auch 
agreement, ij maintainable. 

A eait lies to enfotoe aa agreement embodied to an inatalment-bond exeoated, 
without the sanotion of the Court, in iayour of the deoree-hoiaei, bypotheoat- 
ing oertain property for payment of a decretal amount. 

Lalji Singh v, Gaya Singh (1) referred to. 

Held further, that the provision as to giviog time to execute the decree is 
not illegal, though it may be incapable of enforcement, as the agreement was 
not made with the sanotion of the Court. 

Juji Kamti y. Annai Bhalta <2) referred to. 

Appeal by bbe plainbiff, B. Belohambers, Adminlsbrabor^pcnienfd liie 
bhe esbabc of bhe lafae Gopal Lai Seal. 

The defendanbs Nos. 1 and 2, as exeoubors to bhe will of the late 
Mukbakeshi Dasee, executed an insbalmenb>bond (with mortgage) on bhe 
12th Aswin 1305, in favour of the labe Gopal Lai Seal, admitting a debt of 
Bs. 9,115-4'9 pies, on account of the arrears of rent for a taluh and 
underbaking bo pay inbeiresb for default of insbalmeob, ab the rate of Be, 

1 per cent, per mensem, and having stipulated that on default of two con* 
seoubive instalments, bbe defendants would nob be allowed bbe remission 
of Bs. 2,434, already made bo bbem. 

The plaintiff instituted bhe suit, out of which this appeal arises, valu¬ 
ing his claim ab Bs. 7,494 and praying for deolarafaion of a ''charge’* on the 
hypothecated properties, for bhe balance of bbe said principal money boge- 
bber with interest, etc., after deducting [871] bbe amount paid and 
for bbe realization of bhe same by auction sale of the hypobheoabed pro- 

* Appeal from Oiigioal Decree, Ho. A21 of 1906, against the decree of Sripati 
Chatterjee, Subordinate Judge of Hooghly, dated 26th of June 1906. 

(1) (1903) I. L. K. 25 All. 317. (3j (1893> 1. L, R. 17 Mad. 383. 
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pertiesi and if tbab be insuffioienbi from bbe obber properties of bbe defend¬ 
ants as well as bbeir person. 

The main oonbenbions of these defendanbs and defendant No. 3, wbo 
it was alleged bad purchased the moxtgaged patni taluk at a sale in execu¬ 
tion of a money decree, were that the bond in suit was void under s. 257A 
of bbe Civil Procedure Code and there was no cause of action for the suit. 
There was no provision in bbe bond sued upon that Gopal Lai would be 
entitled to enforce it by suit. It was stipulated in it that the decrees for 
the debts due, under which it was given, were to be kept alive by applica¬ 
tions, at intervals of three years, certifying satisfaction of the amounts 
paid according to the instalments hxed by it and bhab, if bbe properties 
mortgaged were bo be sold, it would be in execution proceedings only of 
those decrees. There was then bbe forfeiture clause. 

The defendants Nos. 1 and 2 paid the brst two instalments only. 

The Subordinate Judge gave effect to the contributions of the defend¬ 
ants mentioned above and without going into the other points in the case 
dismissed the suit. 

Babu Krishna Prasad Barbadhikati {Bahu Mahendra Kumar M%tra 
and Ba6u Chandra Bekhar Banerji with him) for the appellant, lb has 
always been held bhab such a suib is maintainable and an agreement 
enforceable : Gunamani Dasi v. Pranktshori Dasi (1), Poromanand 
Khasnabish v. Khepoo Paramaniok (2), Ramghulam v. Janki Bai C8)i 
Jhabar Mahomed v. Modan Sonahar (4), Sellamayyan v. Muthan (5), 
HukumChand Osioal v. Tahatunnessa Bibi (6), bank of Bengal v. Vyabhoy 
Gangjt (7),K€su Bhivaram Mar%oad% v. Genu Babaji Powar{Q)t Tukaramv, 
Anantbhai (.9), Hurktssen Dass Serowgee v. N«6aran Chander BanerfeeKXO) 
Lalji Singh v. Gaya Singh (11). There a^^e no doubt oases, which hold 
[8723 that an executing Court cannot bake cognizance of such an agrae- 
menb : Bam Doyal Banerjee v. Bam Hari Pat (12), J%V 2 i Kamti v. Annai 
Bhatta{iZ)t Durga Prasad Banerjee v. Laltt Mohon Singh Boy (14). Those 
oases are nob in poinb. Gopal Sahu v. Brij Kuhore Pershad (15), cited by 
the Subordinate Judga is distinguishable. The intention to be gathered 
from the instalment bond is that the decree would be extinguished, the 
bond providing for payment up to 1516 B. S. 

Babu Mahendra Nath Bay (Babu Salts Chandra Ghosh and Babu 
Mohini Mohan Chatterjee with him) for the respondents. It is practically 
settled now that the parties are at liberty to say let the decree go" 
without the sanction of the Court. Here tbe case is different. The mode 
of payment provided for in tbe bond shows the intention of the parties to 
keep alive tbe decree. The latest oases are in my favour. Tukaram v. 
Ananibkat (9), Venkata Subramanta Ayyar v. Koran Eannan A/imo<i(16), 
Zialji Stngh v. Gaya Singh (il), Gopal Sahu v. Brij Ktshore Pershad(\bh 
[MaCLiKA£^ C. J. But have we not here a fresh charge Vj. 

Yes it is. But does it put an end to tbe decree ? 

Babu Mahendar Kumar Mttra in reply. 
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( 2 ) \ 1884 ) 1 . li. K. 10 Cal 864 . 
( 8 ) ( 1884 ) 1 . L. R 7 All 124 
( 4 ) {iQabt 1 L, R. 11 Cal. b 71 . 
( 6 ) ( 1886 ) 1 . Li. R. 12 Mad Cl. 

(6) (1889) 1. Li. li. 16 Cal. 604. 

(7) a^91; 1. Li. B lb Bom. 618 

(8> 1. Li. B. 23 Bom. 602. 


l 9 ) ( 1900 ) 1 . Ij. R. 25 Bom. 262 

( 10 ) 0901 ; C C. W. ri. 27 . 

(U) ( 1903 ) 1 . U R. 26 All. 817 . 
( 1 .;) ( 1892 ) I. Ij. R. 20 Cal. 32 . 
( 13 ) ( 1893 ) 1 . L. li. 17 Mad. 882 , 

( 11 ) ab 97 ) 1 Ij. li. 26 Cal. 86 . 

( 15 ) ( 1905 ; I. Li. R. 32 Cal 917 

( 16 ) ( 19 (; 2 ) I. Li. B. 26 Mad. 19 . 
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MacIiBait, C. J. This is a suit by an administrator pendente liU bo 
the estate oC one Babu Gopal Lai Seal deceased, upon a kistihundi or 
instalment bond. It appears that Babu Gopal Lai Seal had obtained 
two decrees in this Court against the defendants in oertaiti rent suits, 
on account of arrears of a certain patni mehal; that the property was 
proclaimed for sale for a sum ot Hupeea 11,549 odd, and the sale was 
6xed for the 16th of July, 1908. By the bond in question, dated 
the 11th of Assin 1305, after reciting that the sum of Bs. 11,539 
odd was due under the decrees and that they were unable to pay the 
money at once, and that Babu Gopal Lai Seal had agreed to taka the 
sum of Rs, 9,115 odd by instalments, after allowing a remission of 
[ 873 ] Rs. 2,434 from the aforesaid amount, the defendants executed the 
bond and aa security hypothecated certain properties mentioned in the 
schedule. It was in fact a mortgage bond. Then there was a provision 
that, it there were default in payment of the instalments, it should bo 
competent to Babu Gopal Lai Seal to realise the money in execution of 
the decrees, and in default of payment of two oonseoulive instalments, the 
entire amount including the amount remitted, should be realizable in ex- 
eoubion of the decree. The defendants have only paid about Bs. 800 
under the bond, and the execution of the decree has become barred by 
limitation. A sabstantial sum is due under the bond. The plaintiff, as 
representative of Babu Gopal Lai Seal, sues for that amount, and for the 
realization of the sum out of the hypothecated property. The only defence 
that has been submitted to us is that the mortgage bond is void under 
section 257 A of the Coda of Civil Procedure. The Court below took this 
view and dismissed the suit : and the only question argued before us on 
this appeal was, whether that view was correct. Section 257 A, so far as 
it i? material, runs as follows,; “ Every agreement to give time for the 
satisfaction of a judgment debt shall be void, unless it is made for consi¬ 
deration and with the sanction of the Court, which passed the decree, and 
such Court deems the consideration to be under the oiroumstanoes 
reasonable." It is urged that the bond was a mere agreement to give time 
for the satisfaction of the debt, and as it was made without the sanction 
of the Court it is absolutely void. In the absence of an authority 
upon the point I should have been disposed to think that what is 
meant by an agreement to give time in that section, is a mere agreement 
between the decree-holder and the judgment-debtor to give time for 
the aatisfaobion of the debt, and that one object of the section was 
to obviate discussion, as to whether or not there had been such 
an extension of time given, as bo which there might be a consi¬ 
derable oonffiob of oral evidence and also, as some Judges think, 
to protect the debtor, and to avoid this, the legislature determined 
that any such agreement should be void, unless made with the 
sanction of the Court. It is noticeable here that the bond was given not 
by the judgment-debtors, but by two of them only, as executors of the 
[874] deceased tenant. The question then is, is this bond an agreement 
to give time within the meaning of the section ? Prima facie it is an 
ordinary instalment bond hypothecating certain property for the payment 
of those instalments. But it is said that the provision at the end of the 
deed for keeping alive the right to execute the decree makes it an agree- 
ment to give bime wibhin bhe meaning of seobion 257A. On bhe face of 
it. It is more than that; it is a oonbraoh between the parties that, for the 
consideration set forth, the defendants hypothecated certain property to 
eeoure the balance of a certain debt. There Is a great diversity of judioial 
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opinion upon bho potnb. In the Calonbba an3 Madras High Oourhs (sub- 190B 
jeob to a rooonb deoislon in tho latter Court) the view taken is, that suob a ApbieiIO, 
bond is not void under seotlon 257A, and that it oan be enforoed in a 
separate suit, v/hilst the High Courts of Bombay and Allahabad appear to ^ ^ Oiviii. 
have entertained an opposite view. In the ease of Jabctt Mahomed v. « 

Modan Sonahar (l) it was distinotly held that an instalment bond of the SB 0.87a 
present nature was not an agreement bo give time for the satisfaction of 
a jndgmont debt within the meaning of section 257A of the Code of Civil 
procedure, and reference was made to an earlier judgment of this Court 
In the case of Ounamani Dasi v. Prankishori Dasi (2). This view was 
further emphasized in the case of Mukum Chand Oswal v. Taharunnessa 
Bibi (3) where reliance was placed upon the oases I have previously cited, 
and upon a decision of the Madras High Court in the case of Sellamayyan 
V. Muthan (4), and a decision of the Allahabad High Court in the case of 
Bamghulam y. Janki Rai (6). The same principle was applied in the 
case of Hurkissen Dass Serowgee v. Nibaran Chander Sanerjee (6) and 
agftiD in bhs oftso of Jiiji Sumti Ve Afttiai Bhatta (7)i where ifc was held 
that the intention of the section was to render such agreement void only 
so far as It affects the right to eseoute the decree. In the case of the 
Bank of Bengal v. Vyabhoy Qangji (8) it was held that, where such an 
agreement to give time, nob sanctioned by the Court as required by 
[873] section 257A. formed part of the consideration for the bond, and 
has actually been enjoyed by the obligor of the bondi such eonsideration 
not being In its nature illegal, and not having as a fact failed, there is no 
roasoD why ths obligeB should not snforoo tho bsrms ot tho bond* In tho 
case of Kesu Shivaram Mar'Ufadi v. Genu Bahaji Poioar (9) it was held 
that the provisions of seobion 257 A do nob include wibhln bhelr soopOi an 
agreement between a judgment-creditor and a person other than the judg¬ 
ment-debtor. whereby the latter, in oonsidexatton of the postponement of 
the ezeoution of the decree against the judgment-debtor undertakes to pay 
to the judgment-oredibor a certain sum of money. Hera, as I have pointed 
out, the obligors of the bond were not the judgment-debtors. In the 
ease of Tukaram v. Ananthhati^O) it was held that the true test was, whe¬ 
ther the mortgage bond suspended the right bo ezeoute the decree, or 
whether it pub an an end to the remedy on the decree and substituted the 
mortgage bond. If it amounted to an actual and present satisfaction of 
the judgment, it is nob an agreement to give time for the satisfaction of a 
judgment-debt, and does nob fall within seotion 257A of the Civil Prooe- 
dure Code. In that case all the authorities were carefully reviewed by 
the Court. This view was adopted by the Madras High Court in the case 
of Venkata Subramania Ayyar v. Koran Kannan All the oases 

were reviewed in a Full Bench case of the Allahabad High Court, Ttalji 
Singh v. Qaya Smffh(12). where it was held that an agreement whereby a 
deoree is adjusted and so rendered unenforceable is net within the pur¬ 
view of seotion 257A ot the Coda of Civil Procedure. 

These are substantially all the authorities on the point, and as the 
result of these authorities,'and looking at the language of the seotion, I 
think the plaintiff is entitled bo maintain the suit. The provision as to 


(1) (1885) I. Tj. R. H Cal. 671. 

(2) (1870> 6 B. L. B. 223. 

(3) (18B9) 1. Ij. P. 16 Cal. 604. 

(4) (1888) I. Ij. B. 12 Mad. 61. 
(6) (18B4) I. I/. F. 7 All. 124. 
(6) (1901) 6 O. W. N. 27. 


(7) (1893) 1. Tj. B. 17 Mad. 382. 
(R> (1891) I. T . B. 16 Bom. 618 
(9) (1898) !. B. 23 Bom. 502. 
(HI) (1900) I. Tj. R. 26 Bom. 252. 

(11) (1902) 1. I/. F. 26 Mad. 19. 

(12) (1903) 1. li. R. 26 All. 317. 
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giving time fto eseonfie bhe decree is nob illegal bbongh ib may be Inoapable 
of enforoemenbi as bhe agreemenb was nob made wibh bhe sanobion of bhe 
Conrft, Banh of Bang'll v. Vyabhoy Qanfji (1). In poinb of faob, however 
bhe plainfaiff [876] has performed bhab parb of bhe agreemenb, andalbhoagh 
bhab parb of bhe agreemenb may nob be capable of enforoemenb, bhere is 
nobbing bo bainb bhe resb of bha agreemenb wlbh illegaliby, or bo prevenb 
bhe plainbifif from suing upon ib. 

The appeal mnsb bo allowed wibh oosbs. 

Doss J. I agree. 

Appeal decreed. 
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[877] APPBEjIjATB CIVIL 
Before Mr, Justice Mitra and Mr, Justice Caspersz. 

Pbatag Baj V . SiDHU Prasad Tbwari * 

[9bh March, 1908.] 

DecreeSale^Execution^Right of purchaser—^Estop'pBl hy coftduci’—Mortgage. 

In ezeoabion of a money-deoree oeitaio property was parobased. The Baid 
property was eabjeot to a mortgage, bat not a mortgage ezeoated by the jadg* 
ment-debtor, although the jadgment-debtor would himseli have been eatopp^ 
from denying liability under the mortgage on aoooant of his oondaot in tot 
mortgage traneaotion. 

Heldf that the purohaser was eqaally bound as the jadgment* debtor 1^^* 
much as tbe right, title and interest of the judgment-debtor had passed to the 
purehaser, and his purchase was therefore subject to the mortgage. 

Poreshnath Mukerji v. Anath Nath Deh (7), Mahimed Moeuffer Bossein v. 
Kiahori Mohan Roy (3), Ramcoomar Koondu v.Macgueen (4), Sarat Ghunder Deg 
V. Oopal Chandra Laha (6), Porter v. Incell (6, referred to. 

CRef. 16 I. 0. 792 ; 88 AU. 141: Diat. 43 Mid. 135; 53 I. 0. 579=»87 M. L. J. 447.] 

Bukbwar Tewari, a Hindu governed by bhe Mibakshara Law, died on 
23rd of January 1888, leaving him surviving a widow Bamraji Koer and 
three sons Kali Prasad, Sldhu Prasad, and Bhargun Prasad and two 
grandsons, Narsing Prasad anl Ganga Prasad. Bharguu Prasad died short¬ 
ly after bis father's death, leaving sons. Soon after her husband's death, 
Bamraji Koer, on bhe 4bh of May 1888, applied for and obtained probata 
of the will of her husband. 

Previous bo his deabh bhe said Bukbwar Tewari bad borrowed odoney 
from one Dulu Mull Wahi under bhree deeds of mortgage dated bhe 15bh 
June 1881. the 9bh January 1882 and bhe 29bh of Novambar 1887, res¬ 
pectively. He bad also other debts on hundis. 

[878] After obtaining probate Bamraji Koer borrowed further sums 
of money from bhe same creditor Diilu Mull Wahi and on the 14th of 
September 1889 executed a mortgage for Rs. 17,000. The dead was 
executed in the presence of Kali Prasad, deft^ndanb No. 2, who identified 
his mother before the Begtsbrar. Two years later on the 13bh October 
1891, Bamraji Koer again borrowed Bs. 26,000 from the predecessor of 


* Appeal from Original Desrees Noi. 281 and 334 of 1905 against tba deoraa of 
Nilmadhub Boy, Subordinate Judge of Obapra, dated the 17th ^4ay 1905. 


(1) (1801) I. D. R. 16 Bom. 6l3 

(7) (18R2) I. Xj. R. 9 Gal. 265. 

(8) (1895) I. I*. R 2 2 Cal. 909. 
l4) (1877) Xj. B. I. A. Sup. 40; 


11 B. Xj. B. 46. 

(5) (1892) I. D. R. 20 Cal. 793 D. B. 
19 I. A. 203. 

(6) (1905) 10 0. W. N. 813. 
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She present plaintiff by mortgaging properties situated partly at Benares 
within the jurisdiotion of the High Court at Allahabad and partly in the 
distriot of Saran. Out of the Bs. 26,000 thus borrowed, Bs. 20.200 was 
paid to Dulu Mull Wahi for principal and interest due to him. Kali 
Prasad was not a witness to this deed, but Sidbu Prasad was and ha 
identified his mother before the Beglstrar. 

On the 20th of July 1892 the predecessors of the present plaintiff 
instituted in the Court of the Subordinate Judge at Benares a suit for 
recovery of the mortgage debt and on the 20tb of December 1894 obtained 
a decree for an amount much lees than what they had sued for. They 
appealed to the High Court at Allahabad, wbtoh passed a decree for the 
full amount of the claim. 

'While the suit on the mortgage was pending, proceedings were oom- 
menoed by some of the sons and grandsons of the said Buktwar Tewari 
for revocation of the probate granted to Bamraji Koer. On the 7th 
August 1895 a grant of probate was revoked by the Distriot Judge of 
Saran on the ground that the will was a forgery ; the order of the District 
Judge was affirmed by the High Court on the 20th June 1896. The will, 
which purported to bequeath the whole of the property of Buktwar 
Tewari to his widow, Bamraji Koer, having been set aside, all her 
dealings with the estate became voidable at the instance of the legal 
representative of Buktwar and the estate vested in his sons and grand¬ 
sons according to the ordinary rules of succession under the Mitakshara 
Daw, 

On the 23rd Deoember 1898 some of the 'grandsons of Buktwar 
instituted a suit in the Court of the Subordinate Judge of Saran for a 
declaration that the mortgage by Bamraji Koer in favour of the predecessor 
of the present plaintiff and the decree of the High Court at Allahabad 
passed on it, were not [879] binding on them and that their shares in the 
estate of Buktwar should be declared unaffi'oted by the mortgage and the 
decree. The suit was decreed by the Subordinate Judge of Saran in 
favour of the plaintiffs, who were entitled to a three-fifths share of the 
estate of Buktwar. The High Court on appeal on the 2nd April 1902 
affirmed the judgment and decree of the Subordinate Judge, declaring that 
the three-fifths share of the property left by Buktwar was not liable under 
the mortgage, but held that the plaintiffs, i.e,* the grandsons of Buktwar 
were bound to pay the three-fifths of his debts ; it did not in any way deal 
in its judgment with the remaining two-fifths share of the estate. 

Shortly thereafter Bamraji Koer died. An application for executing 
the mortgage decree passed by the Allahabad High Court was now made 
and an attempt was made by the present plaintiff to bring on the record 
Kali Prasad and Sidbu Prasad as the legal representatives of Bamraji 
Koer , but the Court held that thev were not the legal representatives 
and therefore could not be brought on the record as such. 

On the Isb Deoember 1903 the present suit was instituted in the 
Court of the Subordinate Judge at Cbapra for a declaration that the two- 
filths share of the property of Buktwar, which had passed to Kali Prasad 
and Sidhu Prasad, was liable for a two-fifths share of the mortgaged debt 
and for the sale of the said two-fiftbs share. It was alleged in the plaint 
that, inasmuch as Kali Prasad and Sidbu Prasad bad induced the plain¬ 
tiff’s predeoecsors to advance Bs. 26,000 on the mortgage ezeonted by 
Bamraji Koer and had obtained possession of the property, which they 
allowed Bamraji to deal with as her own, they were hound to pay the 
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morbgage-debb and their shares were obargeable with twO’^GCtha share ot 
the debt. 

The Subordinate Judge hel-^ that Kali Prasad and his son, Bala 
Prasad, were liable to the estent of their one-fifth share, and as regards 
the other one-fifth share, whlohbad passed to Sidhu Prasad, ha held that 
the plaintiff’s right with regard to the mvMokrari property called Sathi 
had been lost by a sale of that property under a mortgage eseouted by 
Sidhu Prasad previously to the mortgage in favour of the predeoessors 
of the plaintiff by Kamraji Koer. The other property oalled [880] 
Nlmaya appertaining to the one-fifth share of Sidhu Prasad had also 
been sold on the 11th November 1901 for the balanoe of the mortgage 
debt for which the other property Saii bad been sold and possession of it 
bad been given to the purobaser on the 29bb January 1902. The Subor¬ 
dinate Judge held that that purchaser was a &oaa iide purobaser without 
notice of the plaintiff's olaim and could not therefore be affected by the 
estoppel that ooald be pleaded against Sidhu Prased. He therefore gave 
a decree for the recovery of Bs. 7,500 from the share) of Kali Prasad only 
and dismissed the olaim as regards the share of Sldbu Prasad. 

Two appeals were preferred to the High Court, one by the plaintiff, 
wbioh was numbered 289 against that portion of the judgment, whereby 
his olaim against the share of Sidhu Prasad was dismissed and the other, 
which was numbered 334 of 1906 by Kali Prasad and his son Bala Prasad. 

The two appeals were heard and disposed of together. 

Mr*. A, Chaudhurii Bahu Dtoarka Nath Chakraitarti and Babu Hat* 
Bhusan Mukherji for the appellant in appeal No. 289 and the respon¬ 
dents in appeal No. 334 of 1905. 

Babu XJmakaXi Mukerji Babu Mahen^ra Nath Boy, Babu Ak$hay 
Kumar Baneryi and Bahu Jnansndro Nath Bosu for the appellant in 
appeal No. 334 and respondent in appeal No, 289 of 1905. 

Mitba and GaspbrsZ JJ. The faots are somewhat oomplioated, but 
there is not much dispute as to them. The undisputed faots are these—Bukt- 
war Tewari, a Hindu governed by the Mitakshara law of inheritanoe,d{ed on 
the 23rd January, 1888. He left him surviving a widow Ramraji Koer, three 
sons, Kali Prasad, Sidhu Prasad and Bhargun Prasad and grandsons by 
two deceased Eona, Narsingh Prasad and Ganga Prasad. Bhargun Prasad died 
shortly after Buktwar's death leaving sons. Soon after the death of Buktwar 
Ramraji Koer propounded in the Court of the District Judge of Saran a 
document purporting to be his will and dated the 29th Magh 1296 (March 
1888). The will purported to bequeath the whole of the property left by 
Buktwar [881] to his widow. Probate was granted of the will on the 4th 
May 1888, although the widow was not named as an executrix under the 
will. The grant should have been of letters of administration with the will 
annexed, if the will was genuine. The grant was made without contest. 
Buktwar bad debts. It appears from the mortgages dated the 15th June 
1881, the 9bh January 1882 and the 29bh November 1887 that he was 
indebted to one Dulu Mull Wahi. The last of these bonds covered a 
sum of Rs. 4.000 payable with interest at 12 per cent, per annum. It 
appeared also that be bad other debts on hundis. After obtaining probate 
of her husband's will, Ramraji Koer borrowed further sums from the same 
creditor, Dulu Mull Wahi, and on the 14th September 1889 she executed 
a mortgage for Rs. 17,000 payable In four years, at the same rate of inter¬ 
est, namely 19 per cent, per annum. The bond was executed in the 
presence of Kali Prasad, and ihe is defendant No. 2 in tb© piefent case. 
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Kali Prasad Idectiified his mokher before tihe Begisbrar of Assoranaas. 
T^o years later, ou the 13bh Ootiober lb9l, Hamraji borrowed Bs. 25,U00 
from the predecessor of bhe present plamtiti, murtgagiug a large namoer 
of properties situated partly at BenareB within the jurisdiction of the High 
Court at Allahabad and partly in the district of Saran, stipulating repay¬ 
ment in ten years. Out.of Ks. 26,000, Bs. 20,200, being the principal of 
Hs. 17,000 with interest up to the date of payment, was payable and was 
actually paid to Dalu Mull V/ahi. Kali Prasad was nob a witness to this 
deed, but Sidhu Prasad was and he identided bis mother before the Be- 
gistrar of Assurances. The debt covered by the laat bond was not paid. 
On default of the mortgagor to pay the interest stipulated in the deed, 
which, according to its terms would entitle the mortgagee to sue for the 
principal with interest, tbe predecessor of the present plaintiff instituted In 
the Court of tbe Subordinate Judge of Benares a suit on tbe 20th July for 
recovery of the mortgage-debt with interest. The suit was against the 
mortgagor Bamraji Koer and Janki Koer, wife of Sidhu Prasad. The latter 
**was made a defendant as some of the properties covered by the mortgage 
had passed to her in mukarari lease.'* Both the defendants contested the 
suit and a decree was passed on the 20fih December 1&94 for an amount 

[882] much less than what was sued for by the plaintiff's predecessor 
who, thereupon, on the 20 bh March 1895, lodged in the High Court at 
Allahabad an appeal from the decree of the decree of the Court at Benares. 
On the 23rd February 1897, the High Court at Allahabad passed a decree 
for the full amount for which the plaintiff’s predecessor had instituted she 
suit. The amount covered by the decree was Bs. 44,di9-13-9. 

While the suit on the mortgage was pending, proceedings were com¬ 
menced by some of the sons of tne deceased sons of Buktwar for revoca¬ 
tion of tbe probate granted to Bamraji Koer by the District Judge 
of Saran. Alter lengthy intermediate proceedings, the District Judge 
directed on the 7 th August 1896 that the probate be revoked on the 
ground that the will was a forgery. The order of the District Judge was 
affirmed by this Court on the 26th June 1896. The result of the procee¬ 
dings for revocation of probate was that Bamraji's dealings with the estate 
of Buktwar Tewari became voidable at tbe instance of the true legal re¬ 
presentatives of Buktwar. His estate indisputably vested in his sons and 
grandsons according to tbe ordinary rule of succession under the Mitaks- 
baia system, as if Buktwar bad made no will, and that freed from liabi¬ 
lity caused by the unauthorized acts of Bamraji Koer. 

On the 23rd December 1898, a suit was instituted in the Court of the 
Subordinate Judge of Saran by soma of the grandsons of Buktwar for a 
declaration that the mortgage es^eouted by Bamraji Koer in favour of the 
predecessor of bhe present plaintiff and the decree of the High Court at 
Allahabad passed on it were not binding on them and that their shares in 
the estate of Buktwar should be declared us not affected by the mortgage 
and tbe decree. This litigation covered a 3/5 tbs share of the estate of 
Buktwar. The suit was decreed by the Subordinate Judge of Saran in favour 
of tbe plaintiff s. The predecessors of the present plaintiff appealed from 
the decree to this Court. Ou tbe 2ad April 1902, bhe Court affirmed the 
judgment and decree of bhe Subordinate Judge declaring that a 3/5ths 
share of.the property left by Buktwar was not liable under tbe mortgage, 
but it was held at tbe same time that the plaintiffs in the suit, namely, 
the grandsons of Buktwar, were bound to pay and should pay a 3/5thB 

[883] share of the debts of Buktwar, himself. The Court did not deal 
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in any way in its juagmenb with fehe other shares, namely, the 3/56h 
share, which was nob covered by the libigabion, The 3/5bhs share o£ the 
debt of Bukbwar was paid according to the direction in the decree of this 
Court and the 3/56hs share of the estate of Bukbwar claimed in the suit 
was thus released from the liability under the decree of the Allahabad 
Court. 

Shortly after the decision of this Court, the mortgage-decree passed 
by the Allahabad H.igh Court was executed against Xali Prasad and Sidhn 
Prasad, to the extent of a 3/5bhs share, Bamraji Koer having died in the 
meantime. She died in the year 1903 shortly after the decision of this 
Court. An attempt was made by the present plaintiff to bring on the record 
Kali Prasad and Sidhu Prasad as the next-takers of the 2/5ths share of 
the property covered by the mortgage and as the legal representatives of 
the deceased judgment-debtor. The application, however, of the plaintiff 
was disallowed, the Court having been of opinion that Sidhu Prasad and 
Kali Prasad were not the legal representatives of the deceased Bamraji 
and could not be brought on the record as such. There were two orders 
to that effect made, which are relevant for the purposes of the present 
suit, one related to Kali Prasad and was dated the 15th September 1903 
and the other related to Sidhu Prasad and was dated the 28bh November 
1903. 

The present suit was instituted on the 1st December 1903, and its 
object was to have it declared that the 2/5bhs share of the property of 
Bukbwar Tewari, which bad passed to Sidhu Prasad and Kali Prasad was 
liable for a 3|6bhs share of the mortgage debt. The plaintiff also asked 
that the shares of Sidhu Prasad and Kali Prasad might be sold in execu¬ 
tion of the mortgage decree. The plaintiff* alleged in his plaint that 
Kali Prasad and Sidhu Prasad bad induced the plaintiff's predecessors 
to {art with Bs. 26,000 on the mortgage executed by Bamraji, and • 
inasmuch as Sidhu Prasad and Kali Prasad had obtained possession 
of the property, which they allowed Bamraji to deal with as her 
own, they were bound to pay the mortgage debt and their shares 
were chargeable with a 2/5bbs share of the debt. The plaintiff im¬ 
pleaded the sons of Kali Prasad and Sidhu Prasad in the [884] 
suit as they were members of a joint Mitakshara family with their 
fathers and were bound to pay their father’s debts, as if the shares of the 
fathers had been hypothecated. The defendants Nos. 7 to 20 were im¬ 
pleaded as persons, who bad obtained possession of the share of Sidhu 
Prasad after the execution of the mortgage in favour of the predecessor of 
the plaintiff. The claim, however, was confined to the recovery of the 
sum of Bs. 15.000 only, inasmuch as a 3/5 ths share of the money covered 
by the mortgage could not be realized on account of the order of this 
Court that a 3/5bh share of the property should be released, and the plain¬ 
tiff alleged that no more than Bs. 15,000 was capable of being realized 
from the remaining 2/5bh share of the property. 

Various defences were raised by the defendants. The Subordinate 
Judge, in whose Court the suit was instituted, came to the conclusion that 
Kali Prasad and bis son Bala Prasad were liable to the extent of their 
l/5tb share and that a sum of Bs. 7,500 only was recoverable from such - 
share. As regards the l{5th share, which had passed to Sidhu Prasad, 
the Subordinate Judge held that, as regards the mukarari property called 
Sathi, the plaintiff's right was lost by sale under a mortgage executed by 
Sidhu Prasad before the mortgage to the plaintiff’s predecessor. Sathi bad# 
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in faob, passed be parobasars in exeoabion of a daorae on a prior morbgaga 
eseoabed by Sidha Prasad and this property ooaid nob be liable for bba 
morbgaga debb. 

As regards bha other property oallod Nimuyai the faobs are these :>—> 
lb was Bold nob for a morbgaga-debt, bat was sold on the Xlth November 
1901 for the balance of the morbgage-debfa, for wbiob Sabbi had been sold. 
Possession of Nimuya was delivered to the purobasets on fahe 99bbi January 
1902. The Subordinate Judge held that the purohasers of Nimaya were 
hona fide purohasers without nobioe of the plaintiff's claim and they could 
nob be affeobed by the estoppel that oould be pleaded against Sidhu 
Prasad. The plaintiff, therefore, obtained a decree for recovery of 
B>3. 7.500 from the share of Kali Prasad only and the claim as regards 
the other share (Sidhu Prasad'e) was dismissed. 

Two appeals have been presented bo us from the decree of the Sub- 
ordinate Judge, one is by bhe plaintiff with respect to the [8853 share of 
Sidhu Prasad. The respondents in this appeal are the purchaser defen¬ 
dants of bhe share of Sidhu Prasad in the two properties called Sathi and 
Nimuya. 

This is appeal No. 289 of 1905. 

As regards Sathi the learned counsel for the plaintiff-appellant has 
admitted that that property oould not be sold in es^eoution of bhe decree 
in favour of his client. 

As regards Nimuya. however, the contention of the plaintiff-appellant 
is that it was sold in exeoubion of a decree, which to ail intents and pur¬ 
poses was a money-decree, subsequent to the date of the mortgage to his 
predecessor and that the purchasers are bound by the equities, by whioh 
the judgment-debtor would be bound. If Sidhu had induced bbe plaintiff’s 
predecessor bo advance money on a mortgage, Bamraji having been set up 
as bhe ostensible owner of the property, and if, on Bamraji’s death, the 
property passed to Sidhu Prasad himself, Sidhu Prasad oould not have 
resisted the claim on the mortgage. The plaintiff, it is therefore argued, 
oould insist on a sale of the property Nimuya, notwithstanding that it had 
passed to a purchaser in execution of a money-decree, who oould not set 
up a bona fide purchase as a shield. The purchaser, it is said, must have 
made the purchase in execution, subject to the mortgage lien in favour of 
the predecessor of the plaintiff. 

The question raised is one of law and it is this. Whether or not a 
purchaser in execution of a money-decree purchased property, subject to 
a mortgage, though the mortgage was not executed by the judgment- 
debtor himself, when the judgment-debtor would himself be estopped 
from denying liability under the mortgage on account of his conduct in 
the mortgage tianeaction ? 

Whether a purchaser in execution of a money-decree is bound by the 
estoppel, which binds the judgment-debtor, whose interest be has pur¬ 
chased, has been discussed in two oases by bbe Judicial Committee of the 
Privy Council, namely Poresh Nath Mukerji v. Anath Nath Deb (1) and 
Mahomed Mozuffer Hossein v. Ki&hori Mohun Roy (2). The facts of 
these oases are very similar to the facts of the present case, and in the 
lather case, the Judicial Committee expressly held (2) that, if the 
L8863 judgment-debtor was bound as a party in a transaction on bhe 
application of the principle, which was laid down by bhe Judicial Oom- 

" (1) U88a) I. Ij. B. 9 Cal. 306. (3) (1896) I. Ii. B. 32 Oal. 909, 919, ^ 
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mibbea m Ram Ooomar OooTtdoo v. Macg^ueen (1), bhe purchasers in execu¬ 
tion of a decree againsb him were equally bound, inasmuch as bhe right, 
title, and interest of the judgment-debtor had passed to them (purchasers), 
tule, which was laid down by this Court in Lala Parbhu Lai v, 
^ Mylne (2), was dissented from in these oases. 
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hypothecated by Kamraji are bound by tbe mortgage in favour of the plain¬ 
tiff's predecessors cannot now, on the authorities, be questioned. Kali 
Prasad was no doubt directly nob a party bo the mortgage in favour of the 
plaintiff's predecessors; but he had taken an active part in the previous 
mortgage for Ks. 17,000 to Dulu Mull Wahl and it is clear from bhe evi¬ 
dence on tbe record that, though he might not have been present at bhe 
time of the later mortgage, he took an active part in inducing the mortgage, 
to advance Bs. 26,000. His conduct with respect to Dulu Mull Wahi also 
indicates that he did openly allow bis mother Bamraji to deal with his 
father’s property as property belonging to her. It might be that he or 
Sidhu Prasad did nob know that the will was a forgery. There is no evi¬ 
dence on the record to show that they did know that the instrument bad 
been forged or that the conduct of Bamraji Koer herself was fraudulent. 
But whether the conduct of Bamraji was fraudulent, or not and whether 
Kali Prasad and Sidhu Prasad had acted fraudulently or negligently or 
not, as soon as it was found that the property was not the property of 
Bamraji, and it was so found as the result of the probate proceedings, the 
mortgage lien in favour of the plaintiff’s predecessors attached bo the 
shares, which had passed to Kali Prasad and Sidhu Prasad. 

The decision in the case of iSaraf Chandra Dey v. Oopal Chandra 
Laha{^) and our decision in A.R* Porter v. W, Inoell (4) and seobion 116 
of bhe Kvidence Act apply bo the [887] present case. At page 319 of the 
report of the case of Porter v. InociU we said:—“It is immaterial whether 
Col. Porter fraudulentiy or even negligently led tbe plaintiffs to believe 
that he was a partner and to act upon that belief. Even the want of 
knowledge on his part of the effect of bis acts and conduct would not 
absolve him from liability, if bis acts and conduct were such as would 
induce a reasonable map to believe that he was a partner and to act upon 
such belief," and we relied in that case on Carr v. London and North 
Western Railways Company{b) and Dickinson v. Valpyi^^) and tbe decision 
in Sarat Chandra Dey v. Qopal Chandra Laha[3): We are of opinion 
that Sidhu Prasad and Kali Prasad are estopped from claiming the shares 
in controversy as against the plaintiff.' 


If tbe mortgage attached to the shares of Kali Prasad and Sidhu 
Prasad as soon as it came to be known that they were bhe owners of the 
property, there is no reason to hold that their shares should be released 
simply because bhe share of one of them with respect bo one property 
passed to bona fide purchasers without notice of the oonduob of the judg¬ 
ment debtor. 

We are, therefore, of opinion that appeal No. 289 should be decreed 
in the following way:—Namely, that bhe claim of tbe plaintiff with res¬ 
pect to the mukarari property Sathi should be dismissed, but that the 
plaintiff will be entitled to bring bo sale the mukarari property Nimuya 


(1) (187:3) li. B. I. A. Sup. 40: 11 B. Ii. 
B. 46. 

(3; (1887) I. Xj. B. 14 Oal. 401. 

(8) (1893) 1. Ij. B. 30 Cal. 396. 


(4) (1906) 10 0. W. N. 818. 

(5) ad75) Ii. B. 10 0. P. 816. 

(6) (1829) 10 B. ft 0. 138. 
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for the snm of Bs. 7.500* whioh is bbe share of fehe morftgege-debfc that 
would fall on Sidbn Prasad. The sum of Bs. 7,500 will carry inberesta at 
6 per cent, per annum from bhe date of fahe present suit. The appellant 
in this appeal will be entitled to his costs, but we allow him only half 
the bearing fee calculated according to the ordinary scale. The purchaser- 
respondents of Sathi are absolved from paying any costs in both this and 
the lower Court. 

As regards appeal No. 334, we have already held that Kali Prasad's 
share is liable. The share of Babu Prasad, his son, is also liable, inas¬ 
much as the mortgage debt is a debt of the father, whioh attached to the 
property. The mortgage had been executed partly for payment of the 
debts of Bakbwar [888] and partly for the debt contracted either by Sidhu 
Prasad or Kali Prasad. There was nothing immoral in that debt and 
there is no reason why Babu Prasad should not be bound to pay the debt. 
The mortgage had attached to the property and we are of opinion that 
both Kali Prasad and babu Prasad are liable under the decree and the 
l/5tb share belonging to them should be sold in execution of the decree 
for Bs. 7,500 and interest at 6 per cent, per annum on Bs. 7,500 from 
the date of suit. 

It is not necessary for us to discuss at length the question of limita¬ 
tion, which has been raised, namely, limitation either under Arts. 95 or 
120 of the Second Schedule of the Limitation Act, 

We do not see how Art, 95 applies at all. Thera is no case of fraud 
reliel on, though it is hinted at in the plaint. The Subordinate Judge was 
clearly wrong in holding that the fraud referred to in Art. 95 of the 
Second Schedule of the Limitation Act is fraud of the same nature as that 
in a decree obtained by fraud, but fraud is nob the essence of the oauso of 
aobion in this suit. No relief has been granted oaths ground of fraud. 

As regards Art. 120, the suit is for a declaration and it was instituted 
shortly after the cause of action arose. The cause of action arose on the 15bh 
Septembar 1902, when bhe Court declined to make Kali Prasad a party as 
a legal represontativo of Bamraji Koer. It was not until then that there 
wase any cause of action of the present suit. It might be said that the 
cause of action arose, when the Probate was revoked ; but the real cause 
of action arose, when the Court declined to allow the plaintiff to execute 
the mortgage decree on the share whioh had passed to Kali Prasad. The 
suit was, therefore, within time. 

On the whole, wo see no reason to differ from the Subordinate Julge 
as to his decree so fat as appeal No. 334 is concerned' Tnis appeal is, 
tberefore, dismissed with oosbs. 
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[889] ORIGINAL CIVIL. 

Beford Mr. Justice CkiUy. 

KRigTODHOHE MlTTER V. NaNDABANI DA 3SBE.* 

[4th Tune, 1908 ] 

JSaaemani — R'ile'ise — '^oti-uBir—Extingniihmint — Tramfor—’Dominant and servient 
owner—Alienation—Civil Procedure Code (Act XIV of 1832^ 8. 276. 

An easement oaa bo extiagaUhed by tho domiaaat owner releasiag it ex- 
pcesely or impliodly to tbe secviont owner, and, U expiaasly released, it woald 
_ amou n t to an alienat ioD.__ 

• Original Ci^il Euit No. 774 of 1907,* 
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S8 Cal. 890 ihdiah hicib oo0bs bafobss ttol, 

Thtt teanileE of as daBemost is as aliesabion witbis the mdasiog of a« 278 of ' 

the Code. 

Mere non-user ia sob as implied release ol as easamasb. 

[Fol. 9 0. a J, 336=4 I. 0. 116.] , 

This was a suit insbitated by the plainbifE Krishna Dhone Mibber for 
a deolarabion bhab he was enblbled bo bhe aooass of lighb and air bo oerbaln 
premiseSi and bhab an easemenb had nob been affeobed in any way by bbe 
blocking np of oerbaln windows by bbe defendant Sreemnbby Nandarani 
Dasi and one Sreemnbby Ghnndra Monl Dassee, and farther bhab he was 
enbibled bo a perpebaal iniunoblon. 

The faobs were briefly as follows. 

The premises No. 12 Jnggernabb Soorie's Tjane in bhe Northern 
Division of bhe town of Galoabbat which belonged bo one Sreemnbby 
Gbundra Moni DasseOf were on bhe 12bh September 1905 abbaohed and 
seized by the Sheriff of Galoubba in execution of a decree of bhe High Ooarb 
passed on bhe 30bh November, 1904. 

Thereafter bhe premises were sold by the Sheriff of Galonbba on bhe 
14bb December, 1906 and purchased by bhe plaintiff Krishna Dbone 
Mibber, who obtained possession, after oonflrmabion of sale and issue of a 
sale oerbifloaba, on bhe 20bh March, 1907. The plaintiff's case was bhab at 
bhe time bhe premises [890] were abbaohed, viz., the 12bh September, 1905 
and for a period extending over twenty years previous bo bhab date, there 
were four windows on the southern wall of bhe premises, and aooass and 
use of lighb and air bo and for bhe premises through those windows had 
been peaceably enjoyed as an easemenb without interruption for more 
than twenty years ending about bhe 31sb October 1906 ; that bhe defen* 
danb with full knowledge of bhe abtaohmenb and acting in collusion with 
Ghundra Moni Dassee with bhe object of defrauding bhe auction purchaser 
of bhe premises induced Gbundra Moni Dassee bo bake out bbe wood 
frames of bhe windows and close them with brick and mortar and plaster; 
this action on bbe part of bbe defendant did nob in any way affect bhe 
right of easemenb of bbe plaintiff in respect of bbe four windows with 
regard bo bbe passage of light and air bbrough bhe premises. The plaintiff 
further alleged that bbe defendant wrongfully oonsbrnobed a wall on bbe 
south side of bhe premises sgainsb bhe windows, and later on in April and 
May 1907 bhe defendant again wrongfully oonsbruobed another wall in 
bbe Same line with and bo bhe east of bbe windows, causing bhe walls bo 
entirely block up bhe passage of light and air from the south bo a portion 
of bhe premises, and, though bhe plaintiff repeatedly requested bbe defen* 
danb bo remove bhe wall and obstruction, she refused to comply with bis 
request. 

The defendant in her written statement submitted that there was no 
oause of action disclosed in bhe plaint, and denied that bhe plaintiff was 
enbibled bo any easemenb or right bo bbe admission of light or air from the 
premises through bhe four windows. She stated that none of bbe four 
windows were in existence on 3lsb October 1906, bub such windows, aS 
bad formerly existed in bhe southern wall of premises No. 12 Juggernabh 
Soorie’s Dane, had been previously closed by Ghundra Moni Dassee with 
bhe intention of renouncing, abandoning and relinquishing her right bo an 
easement of those premises, and she denied bhe allegation of fraudulently 
colluding with Ghundra Moni Dassee bo bake out bhe window frames as 
alleged by bhe plaipbiff, she did nob^admib that bhe walls pub up by her 
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eoMrely blocked up the passage of ligbti and air, and denied sbe was gnilby 
of any wrongful oonduob fiowards the plaintiff. 

[891] On these grounds she submitted that the suit should be dis¬ 
missed with costs. 

Mr. 0. B. Das, (4fr. A. N. Chaudhuri and Mr. N. Siroar with him, 
for the plaintiff. Property sold to the purchaser at an auction sale passes 
all the interest at the time of attachment. The purchaser mnst claim 
through and under the attachment. Debi Prasad v. Baldeo (1). Bujhaioan 
Bai V. Makund Lai (2), Dinendronath Sannial v. Bam Kumar Ohose (3), 
and ss. 276, 284, 206, 287, 312, 313. 316 of the Oivil Procedure Code, 
referred to. An easement can be transferred. Stokoe v. Singers (4), 
Anandalal Das v. Badha Mohan Shaw (5). 

i£r. B. L. Mitter[Mr. S. B. Das with him) for the defendant. Section 
276 of the Code does not apply at all. There cannot be any alienation of 
an easement within the meaning of section 276 of the Code. Kven if it 

were a good alienation, it would be void only as against the judgment- 
creditor. There could not be an alienation of an easement under section 
6 of the Transfer of Property Act. 

[Chitty J. There could be an abandoment.] 

Alienation under section 276 of the Code contemplates an alienation 
by two parties. Abdul Bashid v. Qappo Lai (6), Khuh Ghand v. Kalian Das 
(7), Srimati Sukhimani Dasi v. Mahendranath Dutt (8), Sankaralinga 
Beddi v. Kandasami Tevan (9). 

A purchaser's interest only arises after sale of the property. The exe¬ 
cution purchaser purchases only that which stood at the actual date of the 
sale. A license extinguishes an easement and, when executed, is irreco¬ 
verable. The leading authority is Winter v. Brockwell (10). See also 
Davies v. Marshall (11), Liggins v. Inge (12). Gale on Easements pp. 31, 
619. The attachment prevents only alienation. A license given to a servi¬ 
ent owner to do something on bis own premises is not an act of alienation, 
also a license to a servient owner to construct an easement is not an 
[892] alienation. There must be a transfer. An easement apart from 
the dominant tenement cannot be the object of an alienation. Under 
section 276 of the Code only such acts as amount to an alienation are 
void. If the owner abandons a privilege attached to the property that 
is certainly not an alienation. I submit the purchaser has no cause of 
action against me, inaemuoh as be purchased the property with doors 
closed up. 

CuiTTY J. This is a suit for an injunction and in the alternative 
damages for the infringement of the plaintiff’s right to light and air to the 
south side of his premises. The plaintiff purchased these premises at an 
auction sale, when the premises were sold by the Sheriff of Calcutta on 
the 14th December, 1906. Tbe sale was conffrmed by an order of this 
Court dated tbe 29th January 1907 and a sale certiGoate was issued on the 
1st March 1907. It appears that the premises had belonged to one S. 
M. Chandramoni Dassee and they were attached in execution of a decree 
against her on the 12th September 1905. During the attachment and 
prior to the sale the plaintiff alleges that Chandramoni Dassee closed up 
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four windows on Ihe soubh of her premises with brioks and morWi thus 
olosing the apertures, which the plaintiff alleges were ancient lights. 
Whether Chandramoni Dassee did this for a oonsiderationi i.e.i whether 
she relioquished the easement in favour of the defendant for money value 
or whether she closed the apertures of her own free will to suit her own 
purposes is a question of fact, which may have to be tried. 

The defendant, however, has raised the question by way of demurrer 
that the plaintiff has no cause of action, inasmuch as he purchased the 
property with the windows closed and cannot therefore insist upon any 
rights, which the judgment-debtor Chandramoni Dassee may have previ¬ 
ously possessed. The question has been argued, whether the act of 
Chandramoni Dassee in olosing the openings was an alienation with¬ 
in the meaning of section 276 of the Civil Procedure Code and so void 
against the purchaser, who has a claim enforceable under the attachment. 
I have some doubt as to whether it can be said to be such an alienation, 
but if it is not, I do not see how 1 oan prevent the [893] plaintiff 
from asserting a claim to any right of light and air, which Chandra¬ 
moni Dassee originally possessed. If it was not an alienation, the mere 
blocking up of apertures would not necessarily amount to an abandon¬ 
ment of her rights. That is a question of fact, which 1 must try. I think 
therefore that so far as the demurrer is concerned the case must proceed. 
1 will hrst try the question of the plaintiff's right to the access of light 
and air to this bouse on its southern side. 

The queetion of damages oan stand over till that point is decided. 

(After taking evidence the following judgment was delivered.) The 
remarks, which I made yesterday, in disposing of the demurrer must be 
taken as part of my present judgment. 

The facts of the case have now been gone Into. On those facts it is 
proved beyond any doubt that the four apertures in question are ancient 
lights. The plaintiff has put forward the story that these apertures were 
closed by arrangement between the sons of Chandra Moni Dassee and the 
defendant, who paid Bs. 10 to each of them for that privilege, and then 
himself by his masons closed the windows with brioks and mortar and 
subsequently built the wall against the south wall of the attached pre¬ 
mises, of which the plaintiff now complains. 

The defendant's story on the other hand is that he bad nothing what¬ 
ever to do with the sons of Chandra Moni Dassee; that they blocked up 
the windows of their own free will, and that be subsequently built bis 
wall against Chandra Moni Dassee's house. It is admitted by his counsel 
that this wall was built solely by way of precaution to prevent the ac¬ 
quisition of any easement in the future. On these facts and having regard 
to the details of the story told, it appears to me that the defendant is on 
the horns of a dilemma. If we take bis own ease it is clear from the evi¬ 
dence of Kader Nath and Asubosh that these openings were blocked not in 
order to exclude the light and air, but because the window frames and 
bars bad become so dilapidated as to be dangerous. There was a fear 
it was said of children falling out or of thieves effecting an entrance. 
When asked whether there was any intention of reopening the apertures 
Kedar Nath distinctly replied not at that time. Mere non user of easement 
[894] is not an implied release of it and I could not therefore upon that 
evidence come to the conclusion that there was any intention on the part 
of Chandra Moni Dassee and her sons to abandon the right, which they 
undoubtedly possessed. If that be the case, the transfer of the dominant 
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tecement feo the plaintiff would oarry with ifa the easemant, which was fahon 
existing, but which by the closing of the apertures might be m suspense. 

The other point of view is that of a definite arrangement between the 
defendant and Chandra Moni’s sons, principally Kadar Nath, and X feel 
bound to say that in my opinion this is probably the truth of the case. 

The reason given by Kedar Nath for blocking the windows is so puerile 0,889:912 
that it can hardly be accepted. These are south windows and must be of 0 . W.H. 989. 
extreme importance to the rooms, which they light and to block them up 
with bricks and mortar, because the frames and bars are out of repair, 
seems to me absurd. If there was this arrangement between the defendant 
and Kedar Nath it is difficult bo see bow the defendant can rely upon it, 
when ha expressly denies it. But baking it to be the case, does it put him 
in any better position? A good deal has been said about the transfer of an 
easement and that it cannot be regarded as an alienation within the 
meaning of section 276 of the Code of Civil Procedure. I expressed 
yesterday some doubt on that point, but on further consideration 1 am 
inclined to think that it must be so regarded. An easement of light 
and air falls within the definition of immoveable property and it is a 
very important appanage of the property in this case, which was 

under attaobment. An easement can be extinguished by the dominant 
owner releasing it expressly or impliedly to the servient owner, and if it 
was so expressly released, it would in my opinion be an alienation of 
a portion of the property attached. It would certainly have the effect of 
materially diminishing the value, if the easement was as in this case, 
an important one. Mr. Mitter attempted to argue that the con¬ 

struction of the defendant's wall by leave of Chandra Moni or her sons 
would amount to a license, which would have the effect of extinguish¬ 
ing the easement. I do not think that this is a correct way to 

look at it. In my opinion it was either an express relinquishment 

[895] or nothing at all. As to whether the release was carried out in 
proper form or not. whether there should have been a deed, is nob a 
matter of any importance. If it was not properly carried out, it might 
be for that reason invalid. If it had been properly and formally effected 
it would, I think, be void under the provisions of section 276. As to the 
relief to be granted bo the plaintiff there can be no doubt whatever. I 
have no particular sympathy for the plaintiff, who must be taken to have 
purchased this property with his eyes open and possibly by reason of this 
alteration in the south wall to have procured it at a lesser price than he 
might otherwise have done. That however cannot interfere with bis 
demand fot his rights, if be has any. In my opinion be has the right to 
have this wall, which is admittedly a temporary structure, put up for a 
temporary purpose, (i.e., to prevent the acquisition of rights in the future) 
removed so far as it covers the closed apertures. It was suggested that 
io was not a case for a mandatory injunobion, but I cannot imagine any 
case in which a mandatory injunction would be more appropriate. To 
award damages would be simply to compel the plaintiff bo sell bis right 
to the defendant at a price to be named by the Court. I therefore pass a 
decree in favour of the plaintiff for a mandatory injanotioa in the usual 
form for removal of so much of the defendant’s wall as has been built 
in four of the four apertures in the first flo^r of the south wall of the 
plaintiff’s premises. The plaintiff must have bis costs of this suit. 

Attorney for the plaintifi ; Qhosh and Kar. 

Attorney for the defendant : S. C. Bysaok. 
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[896] PRIVY OOUNOIIi. 

Radha Prasad Mudliok v. Ranee Mani Dassbb * 

[5bh» and llth February. 1908.] 

[On appeal from tiha High Court) at Forb William in Bengal.] 

Hindu law—^Will—Conttrueiion of toill^Bequ^tt to daughters ** and their res^ctive 

SOM'*—Whether absolute estate or estate for life—Principles of construction of 

Hindu wills — Hindu Wills Act {Act XXI of 1870)--'Succ£f5fon Act (Act X of 1665) 

85. 82» 111. 

The will of a Hindu diieoted hia ezeoatora in oaae of failure of hia sons, 
natural or adopted, and after the death of hie wife ** to make over and divide 
the whole of my estate both real and personal unto and between my daughters 
in ecloal abates to whom and their reapeotive aona 1 give, devise and beqaesth 
the same, but should either of my said daughters die without leaving any male 
issue aurviving, but leaving my other daughter surviving, then in auoh case the 
surviving daughter and her sons shall be entitled to the share of the deceased 
daughter, or in oase of the death of either daughter leaving sons, the share of 
such daughter is to be paid to such her son or sons, ehace and share alike.*' 

The testator left no sons and of two sons adopted by his widow after bis 
death the former died and the adoption of the latter was held by the Fcivy 
Gounoil to be illegal. In a suit brought after the death of the widow by one 
of the two daughters of the testator for oonstruotion of the will and a deolar- 
ation of the rights of the parties, to whioh suit the other daughter and her sons 
and the adopted son of the plaintiff were made defendants. 

Held, (reversing the decisions of the Courts in India) that aooording to the 
true oOnstroction of the will the intention of the testator was to create in 
favour of his daughters an estate for life with a remainder over to their sons, 
and that in the events that had happened the daughters were entitled to the 
testator’s estate in equal shares for life with benedt of survivorship between 
themselves. The language of the will clearly showed that the testator’s inten¬ 
tion was to exclude hia daughters* daughters from the suooession, to which they 
would have been entitled under ordinary Hindu law, had their mothai’a estate 
been an absolute one. 

The piinoiples as to oonstruing the will of a Hindu laid down in Hahotned 
Shumsocl Hooda v. Shewukram (1), followed. 

TDiet 24 I. 0. 20=27 M. D. J.^829i 66 I. C. 455=3 Dah. D. J. 1; Fol: 26 M. Xj. J. 616 

* s24 I O 796: Bef: 19 M. Tj. J. 864; 42 Oal. 561; 36 Mad. 484; 8 Fat. D. J. 
199- 42 Mad. 288; 24 M. D. J. 418=1913 M. W. N. 322=18 I. 0. 973; 12 0. D. 
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[897] Appeal from a jndgmenb and decree (23rd April 1906) of bbe 
High Couro of Jadioabure ab Galoubba, whioh substantially affirmed a judg* 
menb and decree (31st July 1905) of bbe Judge sifabing in exercise of the 
Original Civil Jurisdiction of bhab Court. 

Two of the defend|bnbs were the appellants to His Majesty in 
Council. 

The principal questionB raised in this appeal were questions of law 
relating bo the proper oonsbruotion of the will of one Hurry Hass Dafeb. 
who died on 30th October 1876, leaving a will executed on the same 
date. By the will three executors and trustees were appointed, namely, 


* Present ',—Jjotd Maonaghten, Lord Atkinson, Sir Andrew 8ooble and Sir Arthus 
on* 

(1) (1874) L. B. 2 I. A. 7,14; 14 B. L. B. 226, 232, 233. 



VI.] BADHA PEASAD MULLI )K V. RANBB MANl DAS9BB 33 Cal. 393 


SnrnomODi fabe ^idow of bhe besbabor, Modhasudan Dabbi his 

fabher and Dwarka Nath Dubb, his nnole. 

A.b his deabh bhe besbabor lefb him surviving his widow, Surnomoni 
Dassi, bis bwo daughbers, Banimoni Dassi and Premmoni Dassi, and bbree 
SODS of his daughber Premmoni Dassi, namoly, Hadha Prosad Mulliok, 
Kasi Prosad Mulliok, and Jyohi Prosad Mulliok. Probabe of bhe will 
was. on 20bh Deoeinber 1875 granbod bo bhe widow and unole of bhe 
besbabor, bwo of bhe ezeoubors named in bhe will. 

In pursuance of bhe power of adoption conferred by bhe will, Surno* 
monl, Dassi, on 9bh August 1876. adopted Jyobi Prosad Mulliok, who died 
on 29bh January 1881. She then adopted Amrita Lai Datb on 9bh Febru¬ 
ary 1831. As bo the validity of this adoption litigation book plaoe, whioh 
berminabed in bhe judgmenb of the Judioial Gommibbee of bhe Privy 
Council in Amrito Lai Dull v. Surnomoye Dassi (l), whioh decided that a 
joint power bo adopt was conferred on bbe three ezeoubors of bhe will, and 
was invalid in law in consequence of which bbe adopted son has no status 
in bhe family. 

Surnomoni died on 14bh August 1904, and on !9th December 1904 
bbe suit, out of whioh this appeal arose, was instituted on the Original 
Side of bbe High Court at Calcutta. The plaintiff was Ranimoni Dassi, 
one of bbe daughters of the testator. The defendants were Premmoni 
Dassi, hia other daughter, her four sons, Badha Prosad Mulliok, Kasi 
Prosad Mulliok, Peary Lai [898] Mulliok and Behary Lai (the two last 
of whom were born after bbe testator's death), and Jogul Kisbore Sen, a 
son adopted to the plaintiff and her husband on 2ad November 1900. 

The plaint, after setting out the facts referred to, contended that 
under the will, in the events that had occurred, the plaintiff and her sister 
PremuQont Dassi were each entitled absolutely to a moiety in their fabher’s 
estate. The principal relief claimed was a declaration of bbe rights of bhe 
parties bo the suit on bhe true oonstrnobion of the will : there was also a 
prayer for the administration and partition of bhe esbabe. A written state- 
menb was bled on behalf of bbe defendants Peary Lai Mulliok and Behary 
Lai Mulliok, which ohallengod the validity of the adoption of Jogul 
Kishore Sen, and contended that In bhe events whioh had happened Hurry 
Das Dutt had died intestate as to bhe residue of bis estate, to which Prem- 
moni Dassi succeeded in preference to the plaintiff. A written statement 
bo bbe same effect was bled by Premmoni Dassi. The defendants Badha 
Prosad Mulliok and Kasi Prosad Mulliok claimed to be absolutely entitled 
bo the whole estate subject bo bhe life interest of bhe plaintiff and bhe 
defendant Premmoni Dassi. • 

The written statement of Jogul Kishore Sen supported the claim of 
bhe plaintiff. 

The first Court CWoodbofpe J.,) held that on the true construction 
of the will there was a gift to the adopted son wibb a valid gift over bo 
the testator's daughters, and that there was no intestacy. He also held 
that each of the daughters took an absolute estate in her half share, and 
expressed no opinion as bo bhe rights of the parties in bbe evenb of bhe 
deabh of one of the daughters leaving no natural son her surviving. A 
decree was accordingly made declaring that bhe plainbiff was entitled 
absolutely to a one-half share in her father’s estate, directing an enquiry 
bo ascertain of what the estate consisted and ordering parblfaion thereof. 
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Againsb bhis deoree bwo appeals were broughb, one by Badba Prosad 
Mulliok and Kasi Prosad Mnlliok, and bhe obher by Peary Lai Mulliok 
and Bdhary Lai Mulliok. The appeals were heard by a Bench of Eve 
Judges (SiR FranOiS Maclban, O. J. and Salb, Habington, Mitba and 
Mookerjee JJ ), who held [899] bhab under bha will bhe daughbers each 
book a one haU share in bheir fabber's esbabe absolubelyi bub declined bo 
decide whab bhe rigbbs of bhe parbies would be in bhe evenb of one of bhe 
daughbers dying wibhoub male issue. In bhe rasulb bhe deolarabion of bhe 
plainbifE’s tigbfas was affirmed, and bhe enquiry as bo bhe properby and 
parbibioD thereof were refused in bhe present suit. 

The provisions of bhe will so far as they were maberial. and bhe judg- 
naenbs of the Courts in India will be found in bhe report of bhe oase(l). 

On bhis appeal— 

De Gruyther K. G, for bhe appellants oonbended bhab on the brae 
oonsbioobion of bhe will, in bhe events bhab bad happened, bhe daughters 
of bhe testator were entitled only bo estates for life; and bhab, sabfeobbo 
those life estates, the appellants took an absolute estate in remainder. 
The authorities showed that In construing a Hindu will a woman must be 
held to bake a limited estate in any property bequeathed bo her, unless a 
larger esbabe is given by express words. Here bhe language of bhe will, ib 
was submibbed, in providing bhab in the evenb of one of the daughbers 
dying "wibhoub leaving male issue" her share would go bo bhe surviving 
daughter was olearly intended bo give bhe daughters only a limited, and 
nob an abaolube esbabe; and bhe same inbenbion was also shown by bhe 
proviso that in case of either daughter dying leaving sons her share was bo 
be paid bo her sons “share and share alike." The testator's inbenbion was 
that his daughters should have life estates and bhab their male issue 
should envenbaally succeed. As bhe besfaabor left no sons, and of bhe sons 
adopted after his death, one bad died, and bhe adoption of bhe obher bad 
been declared illegal by bhe Privy Council see [Amrito Lai DuU v. Surn 0 ‘ 
moye Da$$i (2),] the appellants as the only survivors of the daughters' 
SODS living at bhe death of the testator ware entitled bo the esbabe subject 
bo bhe daughters' life estate. Reference was made bo Mahomed 
Shumsool Booda v. Sheuouhram (3) ; Birabai v. Lakahinibai (4); Annaji 
[900] Dattatraya v. Chandrahai (5): Barilal Pranlal v. Bai Bewa (6): 
SuTajmani v. Babi Nath Ojha (7): Lalit Mohan Sinyh Boy v. Ohahkan 
Lai Boy (8): Sboke's Hindu Law Books 247, 253, 269, Dayabhaga 

Chapter IV sections 2 and 3, sab-secbion 37 : Mayne's Hindu Law, 7bh 
Bd, page 900, paragraph 673 : and Jatindra Mohan Tagore v. Qantndra 
Mohan Tagore (9), The Courts in India ought bo have decided bhe rights 
of all parbies in the evenb of the death of one of bhe daughbers leaving no 
natural son her surviving. 

Sir B. Ftnlayt K, C. and Kenworihy Breton for bhe respondent, 
Baimoni Dasi, contended bhab, for bhe reasons given by bhe Lower CourlSi 
the daughters of bhe testator book absolute estates under bhe will, and 
bhab the appellants were consequently excluded. The Hindu Wills Act 
(XXI of 1870) made certain sections of bhe Succession Act (X of 1866) 


<1) (1906) I. L. R. 33 Cal. 9i7. 

(2) (1900) I. Ij. R. 27 Oal. 996 ; L. B. 

37 i. A. 128. 

(3) (1874) Ij. R- 2 I. A. 7. 12, 13 ; 14 B. 
D. R. 226, 231, 232. 

(4) (1887) I. Ij. B. U Bom. 678. 678. 

(6) (1892) 1. L- B. 17 Bom. 608. 


(6) (1695) 1. D. B. 21 Bom. 876. 

(7) (1907) I. I/. B. 30 All. 84: D. B. 86 
I. A. 17. 

(8) (1897) I. D. B. 24 Oal. 834; D. R 24 
I. A. 76. 

(9) (1872) 9 B. L. B. 877; 18 W. B. W; 
L. B. 1. A. Sap. Vol. 47. 
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applioable to Hindu wills, of whioh seotions 82. 106 and 111 were referred 
to. By section 82 a parson, to whom property is bequeathed, was 
entitled to the whole interest of the testator, unless it appeared from 
the language of the will, that the intention was that he should get only 
a restricted interest. Here there was nothing to restriot the interest 
given to the daughters. By section 111 of the Succession Act, it was 
submitted, the provision for survivorship in the will only referred to the 
case of the death of a daughter during the life-time of the testator ; and 
that on the authorities an absolute estate was given to the daughters. 
Beferenoe was made to Ldla Ramjewcifi Lai v. Dal Koer (1) t Norendra 
Nath SiroaT v. Siamul-Basini i^a3((2); Manikyamala Hose v. Nanda Kumar 
Bose {"S): Bhoba Tarini D^Mya v. Peary Lall Sanyal {i) : Atul Krishna 
Sircar v. Sanyasi Churn Sircar (5): Stoke’s Hindu Law Books, 
241, Dayabhaga, Chapter IV, section 1, paragraph 23. Annaji Datta- 
traya v, C?ia7i(irofca» (6): LaUshmihai v. Birahai (7) : Hirahai v. 
[901] Lahshmibai (8); Ramasami v. Papvayy.x (9): Ram Lai Mookerjee 
V. Secretary of State for India (10): Bhoohun Mohini Debia v. Hurrish 
Chunder Chotodhry{Wy. and Basania Kumati Debi v. Kamikshya Kumari 
^c2>i(l2). Beferenoe was also made to the Trustees* Executors and Agency 
Company v. Short (13). 

DeQruyther K. C. in reply oontauded that section 111 of the Succes¬ 
sion Act was not applicable to this case. As to section 82 it was submit¬ 
ted that the interest of the daughters was restricted by the words of the 
will. Only those daughters' sons, who were born before tb ,0 testator's 
death, were entitled to inherit his estate. Beferenoe was made to Hunoo- 
man Pereaud Panday v. Munraj Koonwstee (14): Ram Lai Mookerjee v. 
Secretary of State for India (10): Bhoobun Mohini Debia v. Durrish 
Chunder Choivdhry (11): Mahomed Shumsool 3ooda v. Sheiuukram (15): 
and Chotay Lall v. Ghunoo Lall (16): [Kenworthy Brown referred to Mao- 
naghton’s Principles and Precedents of Hindu law, page 39. Ed. 1865: and 
Mayne’s Hindu law, 7th Ed., page 900.] 

The judgment of their Lordships was delivered by 


Sir Andrew Scoblb, Hurry Dass Dutt, a Hindu inhabitant of 
Calcutta, died on the 30tb October 1875, leaving a will, whioh was ad¬ 
mitted to probate by the High Court on the 20th December in tbe same 
year. The will was in the English language, and was probably drawn by 
an English solicitor, who is one of tbe attesting witnesses. 

Tbe only question raised upon' this appeal is as to tbe nature of tbe 
estate which, in the events wbioh'bave happened, the testator's daughters 
take under the terms of the will. 

Tbe clause of the will relating to the daughters is as follows :— 

**Bat in case coae of saoh adopted song service my said wife, or in oa^e of 
either aaeviving my said wife and'dying neder the said age without loiiviog a son or 


(1) (1897) I. I,. R. 24 Cal. 405, 410. 

(2) (1896) 2“^ Cal. 663, 665, 672, 

678; L. R. 28 1. A. 18. 23. 

(3) (1906) 1. li. R. 83 Oal. 1306, 1814, 
1828. 

(4) (1897) I. L. R. 24 Cal. 646. 

(6) <1906) I. L. R. 32 Cal. 1055. 

(6) <1892) I. L. B. 17 Bom f 03. 

<7) (1886) 1. li. R. 11 Bom. 69. 

(8) (1906) r. L. B. 11 Bom. 537, 679. 

(9) (1898) I. L. B. 16 Mad. 466. 

(10) (1881) I. I/, B. 7 Cal. 304. 814 ; D. 


R. 8 I. A. 46. 61. 

(ID (1878) I.L.R. 4 Cal. 23 ; 8 C. Ii. B. 
339: D. B. 5 I. A. 188. 

(l4) (1905) I. L. R. 83 Cal. 28. 

(13) (188-') L. B. 13 App. Cas. 798. 

(14) (1856) 6 Moo. I. A. 893 : 18 W. R. 
81 note. 

(16) (1874)1;. R. 2 I. A. 7, 12. 18; 14 
B. L. R. 226, 231, 982. 

(16) (1874) 19 P. Tj. r. 258 ; 22 W. B. 

496. 
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eons I deaire and diroot my exeoators. a«ee the death of my said wile, or the 

rSJS under the age of eighteen years without leaving 

L902J a eon or aona, to make over and divide the whole of my eatate, both real and 
petaonal, unto and between my daughters in equal aharea. to whom and their reapeo- 
^ve aona I give, deviae and bequeath the same, but ahould either of my aaid daughters 
die without leaving any male issue surviving, but leaving my other daughter her 
aur^ving, then in auoh case the earvi^ing daughter and her aona ehall be entitled 
to the share of the deoeased daughter, or in the ease of the death of either daughter 
leaving aona, the share of euoh daughter is to be paid to suoh her sons or son. share 
and share alike^** 

WOODROFPB J., by wbotn the case was heard in the 6rsli instanoei 
held that the Intention of the testator was " to benefit the adopted son, 
and should the provisions (of the will) in this respect in any manner fail, 
then those who were of his own blood, vh., his daughters” ; that the words 
and their reepeotive sons ** are used ae words of limitation and not of 
purchase; and that upon the true 'Construction of the will, the daughters 
were each entitled to a moiety of the estate of the testator absolutely.*' 
He expressed no opinion, however, as to the right of the parties in the 
event of the death of one of the daughters leaving no natural son her 
surviving. Upon appeal to the High Court his judgment, upon those 
points, was confirmed. 

With great respeot for the learned -Judges in the Courts below, their 
Lordships are unable to concur with their decision. This is the will of a 
Hindu, and as observed by this Committee in the case of Mahomed 
Shutnsool Hooda v. ShewaUram (1), *‘ in construing the will of a Hindu It 
is not improper to take into consideration what are known to be the ordi¬ 
nary notions and wishes of Hindus with re^^peot to the devolution of 
property. It may be assumed that a Haiu generally desires that an 
estate, especially an ancestral estate, shall be retained in his family; and 
it may be assumed that as a general rule, at all events, women do not take 
absolute estates of inheritance, which they are enabled to alienate/' In 
spite of the assistance of bis Bnglisb solicitor, it appears to their Lordships 
that in this case the testator has clearly succeeded in showing that bis 
daughters, whom be incontestably intended to benefit, were not to have 
more than what is generally-known to be a woman's estate in bis property. 
This is established by the gift to them ” and their respective sons,” and 
by the proviso that in the event of one of the daughters dying ” without 
[903] leaving any male issue surviving," then the share of the deceased 
daughter is to go to the surviving daughter and her sons, to the exclu¬ 
sion in both oases of female issue. Moreover, ” in the case of the death 
of either leaving sons, the share of suoh daughter is to be paid to snob 
her son or sons, share and share alike." No language could more clearly 
show that the intention of the testator was to exclude bis daughters' 
daughters from the succession, to which they would have been entitled 
under the ordinary Hindu law. if their mother's estate had been absolute; 
and the reason of this is obvious, as the sons of bis daughters would be 
competent to offer funeral oblations to him, the strongest of all possible 
arguments to an orthodox Hindu. 

The learned Counsel for the respondents strongly relied on section 82 
of the Indian Succession Act, 1866, which provides that ** where property 
is bequeathed to any person, he is entitled to the whole interest of the 
testator therein, unless it appears from the will that only a restricted in¬ 
terest was intended for him.” As already pointed out, it is abundantly 

(1) (1874) D. B. 2 I, A. 7, 14 : B. L. B. 236, 281, 232. 
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olear bhalit under bhe berms ol bhe wiUi only a resbriobed inberesb was in- 1908 
bended bo pass bo a daaghber dying wibhoub male issue. Pbb. 6,11. 

In bhe opinion of bheir Iiordships, aooording bo bhe brae oonsbruobion 
of bhe willi bhe inbenbion of bhe besbabor was bo oreabe in favour of his OQ 0 NOiij. 

danghbers an esbabe lor life wibh a remainder over bo bheir sons, and bhe -- 

learned Judges of bhe High Oourb oughb bo have held bhab, in bhe evenbs 85 0.898=a 
bhab have happened, bhe daughbers of bhe besbabor, Ranimonl Daasi and 1 a ^ 
Premmoni Oasslt ars enbitlQ^ bo bho tiosbabor’s esiabs in equal shares for j 48=35 ll 
life and wibh benefib of survivorship bebwaen bhemselves. 118=10* 

They will humbly advise His Majesby bhab this appeal oughb bo be Bom. L. R. 
allowed and bhe decree of bhe High Court varied in aooordanoe with this ey=S A.^U 
judgment* and bhab in other respects the decree oughb bo be affirmed. M,*L J. 387 
Under bhe oiroumsbanocs, bhe costs of the appeal, taxed as between T. 

solioibor and clienb, musb be paid oub ol bhe esbabe. 28 . 

Appeal allowed, 

Solloifaors for bhe appellanbs ; Watkins & Lempriere. 

Solicitors for bhe respondenb. Ranee Man! Dassee : T. i. Wilson 

& Oo, 


35 G. B04 (=12 C. W. N. 721=8 0. L. J. 29). 

[904] APPELIiiTE CIVlEj, 

Before Hon*hle Mr, B. F, Bampini, Acting Chief Justice, and 

Mr, Justice Byves, 

Asmatdnnessa Ksatun V . Harendra LaIi Riswas.* 

[27bh May, 1908]. 

EstoppBl—Evidence Act (I of 1872). s. 11^—Non^iraneferdbU occupancyjoies—PrCtump^ 
tion of iransferabiliiy without consent of landlord from purchase by htm. 

Where a Iftndlord in execution of a money-decree oaueea the sale of an ooou- 
panoy holding and parohaaea it himaelf, he ia not eatopped Itoift pleading non¬ 
transferability without hia consent in a Bubsequent suit brought by the mort¬ 
gagee of the occupancy raiyat. 

The English law of mortgage and a oonaequent estoppel ia not applicable to 
each a case. 

Section 116 of the Evidence Aob is exhaustive and the law of estoppel in this 
country is oontained in that section. 

Ayenuddin Nasya v. Sr»3h Chandra Banerji (1) diatingaished. 

CDist. 16 I. O. 718; Ref. 89 Cal. 513; 03 I. 0.92=33 0. Ii. J. 331; 37 1. O. 821.3 
Second Appeal by defendants Nos. 6 bo 11. 

One Garibulla had an occupancy righb in 4 jotes, bhree of which he 
held under bhe defeadanbs Nos. 6 bo 11 in bhe suib, oub of which bhis 
appeal has arisen, and one under others. The defendants Nos, 6 bo 11 
obbained a money daoree againsb bhe four sons of Garibulla, who are defend- 
anbs No 3 . 2 bo 6, and in execution of bhab decree, he gob bhe four jotes 
and certain other property sold on the 21sb June 1894. 

The purchaser in execution was one Eanwari Lai Gbosb, who, 
however, did nob bake possession of bhe four jotes, bub left them in bhe 
possession of defendants Nos. 2 bo 5. Banwari purcha sed for Bs. 387 or 

• Appeal from Appellate Decree, No. 1031 of 190C, against the decree of W. B. 
Ooutta, District Jod^e of Faridpur. dated the 5th March 1906. oonficmiog the 
decree of Poorea Chundra Chaudhuti, Additional Subordinate Judge ol Faridpur, 
dated the 29th of August 1905. 

(1) (1906) 11 0. W. N. 70. 
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Ks. 3B8 and af^er he had parohased, [905] defendanb No. 2 deposified with 
Banwari Be. 300, as he wished bo buy back the jotes, The sale was nob 
made, however, unbil the 21sb Sepfaember 1898, on whibh dabe Banwari 
exeoubed a kobala, selling the property bo defendant No. 1, wife of defen« 
danb No. 3, for Rs. 800. On the same day, defendanbs Nos; 1 bo 6 morb- 
S6 0. goi =12 gaged the four Jotes to the father of the present plaintiff for Rs. 800, and 
G. W. N. 721 with the money they obtained on the mortgage they paid (so it is alleged) 
~ ^ Banwari. Subsequent to the sale in exeoution of the decree and before 

the sale by Banwari and the mortgage, one Mahim obtained two decrees 
for money against the present defendants Nos. 2 bo 5. This Mahim was 
also however indebted to the defendants Nos. 6 to 11, and they obtained a 
• decree against Mahim and, in execution of this decree, they attflkohed the 
two decrees, which Mahim had obtained against defendants Nos. 2 to 6, 
They executed these decrees and in execution, the four Jotes were sold and 
purchased by the defendants Nos, 6 bo 11. These sales book place in 1899. 
The date of repayment fixed in the mortgage bond in favour of the 
plaintiff's father was Agrahayan 1305 corresponding to 1898, November to 
December. The suit by the present plaintiff was for recovery of the mort¬ 
gage-debt. Defendants Nos. 6 to IX contested the suit, pleading inter alia 
that the mortgage was invalid, as the lands were not transferable without 
the consent of the landlord and that the purchase of Banwari was really 
on behalf of the heirs of Garibulla. The first Court found in favour of the 
plaintiff on the merits of the case and decreed the suit in full. There was 
an appeal and a cross-appeal* The District Judge went fully into the facts 
and the points of law raised in the case and dismissed both the appeal and 
the cross-appeal. 

Bahu Mahendra Nath Boy {Bahu Qirija Prasanna Bay Chaudhuri 
with him) for the appellants. The landlords (defendants 5 to 11) have 
the option to consent to a sale of a non-transferable holding, but that 
does not estop them from maintaining that the holding was not ||^anB- 
ferable. In the present case, however, the question of estoppel does not 
arise at all, as the purchase of the holding by defendants 6 to 11 was 
subsequent to the mortgage-bond exeoubed by defendants 1 to 5 in favour 
of the [906] plaintiff. Section 116 of the Evidence Act has no application 

to the present case. , , 

Bon’ble Dr. Bash Behari Qhose, {Bahu Bart Charan Sarkel with 

him) for the respondent. Section 115 of the Evidence Act is nob exhaust¬ 
ive. There may be oases of estoppel independently of section 115, The 
present suit was one to enforce a mortgage-bond against the purchasers of 
the equity of redemption, who happened bo be the landlords. They can¬ 
not plead their superior title as landlords. 

Cur, ad, vult, 

Bampini, A. O. J. AND Byves J. This appeal arises .out of a suit 
brought by a morbgagee to realize his debt by the sale of the mortgaged 
property. The mortgaged property, unfortunately for the mortgagee, 
consists of 4 non-transferable occupancy Jotes, 

The lower appellate Court has found that the defendants 6 to 11 who 
ate the purchasers of the jotes at a sale held in execution of a money- 
decree and who are also the landlords of the Joiest are estopped from plead¬ 
ing that the Jotes are not transferable. It has therefore given the plaintiff 
a decree. 

The defendants 6 bo 11 appeal. They contend that they never re¬ 
presented that the Jotes were transferable without their consent and that 
their conduct in no way amounted to an estoppel. 
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The facts are that in 1894 the defendants 6 to 11 sold the 4 jotes in 
execution of a money decree. The jotes were purchased by one Banwari 
Lai Ghose, who however, did not take possession. He re-sold the jotis to 
the former tenants, who apparently obtained the money to buy them 
back from the father of the plaintiff, to whom they mortgaged the jotes on 
the 21st September 1893. Subsegaenbly, the defendants 6 to 11 again 39 0.901^12 
sold the jotesy in execution of a money-decree obtained by one Mahim 721 

Chandra Shaha, who had a money-deoree against the tenants. The defend- 
ants 6 to 11 attached this decree, executed it and themselves became the 
purchasers. 

[9073 The District Judge says ; ** In this case they were appearing 
not in the character of a landlord, but as ordinary purchasers and in order 
to realise their dues they sold up the jotes. By doing so, they raised the 
presumption that the holding was transferable. Having done so and got 
their relief, 1 do not think they can now come forward in another capa¬ 
city and say that the holding is not transferable.’* 

The learned pleader Cor the appellant contends that the defendants 
6 to 11 never represented that the jotes were traoBferable without their 
consent. By selling them, they represented only that they were transfer¬ 
able with their consent. 

He further urges that they brought the jotes in May and July 1899, 
and the plaintiff’s mortgage was executed on the 2Lst September 1898 ; 
so there was no estoppel in pais. 

We must admit the force of these arguments. Dr. Bash Bebari 
Ghose for the respondents replies that the provisions of section 116 of 
the Bvidence Act are not exhaustive, that according to Bnglish law, the 
defendants by their purchase in 1899 only purchased what the mortgagors 
had to sell, viz., the equity of redemption, and that they are therefore 
now in the place of the mortgagors and so cannot in equity resist the 
claim of the mortgagee, and bnally on the strength of the ruling in 
Ayenuddin Nasya v. Srish Chandra Banerji (1), that the question of 
transferability does nob arise in this case. He further urges as a cross 
objection that the plaintiff has a mortgage over the 16 annas of the jotes 
and nob over only a 9 annas 4 pies share in them. 

We are of opinion that the BngUsh law of mortgage is not applicable 
bo this case. Tbo law of estoppel in force in this country Is contained in 
section 115 of the Evidence Act. The appellants are clearly nob estopped 
from pleading and proving as they have done, that the jotes are not trans¬ 
ferable without their consent. That being so, the plaintiff’s mortgage is 
of no avail. The case of Ayenuddin Nasya v. Srish Chandra Banerji (1), 
on which the learned pleader for the respondent relics, bas no appli¬ 
cation to this case. In that case, the contest was between a mortgagee 
and the purchasers of jotes sold at the instanoo of certain oo-sbarer 
landlords, who bought only bbe right, title and [908] interest of the 
tenant. None of the landloida were parties bo bbe suit. The facts or the 
present case are entirely different. Bub In that case it is said : *' No 

doubt, if the question was between the assignee of the interest of 
Dharmas, the tenant,” (as is the case in the present ^uit) "and the land¬ 
lord, the plainbifi could not recover without proving that they were 
transferable according to custom aud usage.” So that according bo this 
dictum* the question of the transferability of \iho jotes does arise in this 
case. We must therefore decree this appeal, which we accordingly do 


U) 11906) 11 0. W..N. 76. 
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1908 wibh costs. The cross appeal only arises, if the appeal is nnsnooessfol. 
MAY 37. When we hold that the plaintiff is not entitled to anything, it is immaterial 
APFBWATB share of the jotes ho would have a right to, if his mortgage had been 
OrviiD, valid. 

The cross appeal is therefore dismissed. 

Appeal decreed. 


0.90iBl2 
Bf. N. 721 
6 0. t. 9 . 
29. 
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[909] ClVIIi RULE. 

Before the Hon*ble ^r. B. F, Bampinit Acting Chief Justice and 

Mr. Justice Byves. 

Hem Chandra Bay Atad Bbhari Bay.* 

[29 bh May, 1908.] 

Criminal Procedure Code (Act V of 1898), s. AT ^—‘Jurisdiction of High Court Civil 
jurisdiction—Civil Procedure Code {Act XIV of 1882), a. Charter Act (24 and 
25 Viet. C. 104), a. 15—Nature of High Court'a revisional juriadiolion - Criminal 
moceedinga, stay of^ pending civil appealStay not ju&tifiahlet when it would 
defeat ends of justice. 

Whete the Distiiot Judge has initiated ptooeedings under 8. 476 of the Otimi- 
nal Prooeduce Oode,— 

Held, first, that it is doubtful, if the High Qourb exeroising civil jurisdiotion 
has power to stay the oriminal proceedings ; 

Held, secondly, that the provisions of s. 16 of the 0 barter Act of 1861 do not 
appear to give the High Court power to interfere in the case ; 

Raj Kumari Debi v. Bama Sundari Debt (1) followed. 

Hfiid, thirdly, that the High Court must have regard to the nature of the 
revisional jurisdiotion and must not allow what would virtually be an appeal 
from the order ; 

Znre Alamdar Huaain (2), followed in principle. 

Held, lastly, that when on the evidence in a case, the Court below is of 
opinion that it is in the highest degree desirable that the enquiry should be 
conducted both in the interests of justice as well as of the accused and of all 
parties oonoerned as speedily as possible, the High Court would not be justined 
in staying proceedings, merely because a civil appeal from the judgment, out 
of which the criminal proceedings were initiated, is pending in the High Court. 

In re Bal Oangadhar Tilak (3), followed. 
tCf. 21 Mad. 610 ; Ref. lO O. L. J. 450; 13 O. W. N. 393 ; 40 Cal. 477 ] 

ClVIIi Bulb, 

This was a Buie ubbained by the pebibioners bo show cause, why 
order of the Distriob Judge of Murshtdabad sanctioning proseonhion of 
the petitioners under s. 193 of tho^ Indian Penal Code [910] should 
nob be set aside, or why the Criminal proceedings should nob be 
sbayed pending the disposal of the appeal in bhe probate case. Xbe 
petitioner No. 1 and two others opposed the application for probate by the 
opposite party here of a will alleged to have been executed by one Ananda- 
mayee Debee. Pebibioners Nos, 2 and 3 were examined in tbab probata 
case as witnesses oi^behalf of the objectors. The District Judge disallowed 
the objections of bhe objectors and granted the probate asked for and took 

• Civil Buie No. 1687 of 1908, against the Order passed by 0. E. Pittar, Distriob 
Judge of Mursbidabad, dated the 7th March 1906. 

(1) (1896) I. Ii. B. 23 Oal. 610. (2) (1901) 1. Ij. R. 28 All. 249. 

' (3) (1902) I. Ii. R. 26 Bom. 786. 
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proceedings under s. 476 of %he Criminal Procedure Code against) the 
petitioners and called upon them to show cause why they should not be 
prosecuted under s. 193 of the Indian Penal Code, The objectors filed an 
appeal to this Court almost immediately against the order of the District 
Judge granting probate. Dater on the petitioners, in showing cause 
against the proceedings initiated under s. 476 of the Criminal Procedure 
Code, asked the District Judge to postpone directing the prosecution, 

- pending the appeal to the High Court. The District Judge found against 
the petitioners on the merits of the case and refused to postpone further 
proceedings, bolding that the ends of justice would be defeated by post* 
ponement in suoh oases or by trial by any other officer. 

The Senior Government Pleader {Bahu Bam Charan Mitra) showing 
cause said that the application, upon which the Hula was obtained, was 
evidently under s. 622 of the Civil Procedure Code. Here the District Judge 
had no doubt jurisdiction to order prosecution. Therefore s. 622 has no 
application. The High Court on the civil side cannot stay criminal proceed¬ 
ings : Raj Knmari Debi v. Bama Sundari Debt (1) and In the matter of the 

f \etition of Bamavrasad Hazra (2). See also In re Bal Qangadhar Tilak 
3). T^he High Court should nob interfere in suoh oases and haa no juris¬ 
diction to revise the order : In the matter of the Petition of Bhup Kuntoar 
(4) and Pachai Ammal (5). It is only the Civil Bench that has jurisdiction 
in suoh a case, if at all ; Kali Prosad Cahtterjee v. Bhutan Mohini Daai 
(6), An order staying proceedings would defeat the ends of justice. 

[911] Mr. A. Chaudhuri {Babu Jadu Nath Kanjilal with him) In 
support of the Rule, The High Court has every power bo Interfere and has 
as a practice of the Court always done so. While an appeal is pending, it 
is not proper or safe to order a prosecution, for the Appellate Court may 
believe the appellants. An order of stay would be the best course, and 
the High Court may revise or revoke the order : In the matter of (he 
petition of Khepu Nath Sikdar v. Qrish Chunder Mukerji (7), Chaudhari 
Mahomed Izharul Huq v. Queen-Empress (P), Queen-Empress v. Srinivasalu 
Naidu (9), Ram Charan Singh v. King-Emperor (10), and Jadu Lai Sahu. 
V. Lowis (ll). See also Mahomed Dhakku v. Queen Empress (12). If s. 622 
of the Civil Procedure Code does nob apply, this Court may proceed under 
s. 16 of the Letters Patent. 

Cur. ad. vult. 

Kampibi. A. C. J. AND RyvE 9, J. In probate case No. 101 of 1907 
before the District Judge of Murshidabad, the present petitioners, among 
others, opposed the grant of probate. The District Judge, after hearing 
the evidence of both parties, held that the will propounded had been duly 
executed and that Hem Chandra Boy, Adbar Chandra Mandal and Sarat 
Sardar, the petitioners, had conspired to prevent the grant of probate and 
had given false evidence in furtherance of that conspiracy. 

He, thereupon, under the provisions of section 476 of the Code of 
Criminal Procedure, called on them to show cause why they should not 
be prosecuted for perjury ; with the result that be directed their proseou* 
tion under section 193 of the Indian Penal Code in respect of statements 
made by them, wbiob are set out in bis order. 


(1) (1896) I. Ij. B. 23 Oal, 610. 

(2) (1866) B. D. R. Sap Vol. 426. 

(3) (1903) 1. li. B. 26 Bom. 783. 

(4) (1903) 1. li. R. 26 All. 249. 

(6) (1902) 1. Ij. R 26 Mad. 189. 
(6) (1903) 6 0. W. R. 7>. 


(7) (1889) I. li. B. 16 Cal, 780. 

(8) (1892) I. ti. R. 20 Cal. 349. 

(9) (18:)7) I. li. R. 21 Mad. 124. 

(10) (1906) £ 0. Ii. 233. 

(11) (1907) I. Ij. R. 34 Cal. 848. 

(12) (1896) 1. li, B. 23 Oal. 689. 
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The order of the Dislrioli Judge granbmg probafae was passed on the ' 
7fch March 1908. An appeal against that order was filed in this Court on 
the 16th March 1903 and is still pending. On the 4:th May 1908 the 
present petitioners obtained a rule [912] calling on the learned District' 
Judge of Murshidabad to show cause why his order under section 476 of 
the Criminal Procedure Coda, ahould not be set aside or why the proceed¬ 
ings should not be stayed pending the disposal of the appeal in the pro¬ 
bate case. 

The rule has come before us for disposal and wa have heard learned 
counsel on both sides. 

A large number of reported oases have been cited to us on both sides 
on the question whether wa have power to intarferei either in criminal or 
civil revision, with the orders of a subordinate civil court passed under - 
section 476 of the Criminal Procedure Coda : but, in the view which we 
take in this case, it is unnecessary to refer to them. The rule itself was 
granted by a Bench of this Court exercising civil jurlsdiotion ; and the 
application itself purports to be for ’’civil raviston.’* Wa think that it is 
clear that, if we can interfere only under the provisions of section .622 of 
the Civil Procedure Code, then no case has been made out for interfer¬ 
ence. It is manifest that the learned District Judge bad jurisdiction to 
pass the order, and it is nob even alleged that there was any material irre¬ 
gularity in his procedure, though, it is suggested, that as au appeal was 
pending against his order granting probate ha should, in the exercise of a 
wise discretion, have postponed the enquiry under section 476, till that 
appeal had been decided. Mr. Cbaudhuri, however, oonbonds on behalf of 
the petitioners that we have power at least to stay proceedings, if not 
Under section 622 of the Civil Procedure Code, then under section 16 of 
the Court’s Chatter of 1861 or under the revisional power provided by the 
Code of Criminal Procedure, and he has asked us to treat his application 
as one under the Criminal Procedure Code. 

We are sitting here as a Bench exercising Civil jurisdiction and it 
seems difficult to accede to his request, even assuming that.the order in 
this case is open to revision on the criminal side. In Baj Kumari Dehi v. 
Bama Sundari Dehi (l), it was held by one of the members of the present 
Bench that ’’the provisions of section 15 of this Court’s Charter of 1861 
would not seem to give us power to interfere " in a similar case. Bat 
assuming, without however deciding, that we have power to stay these 
[913] prooeedioge under one or other of the sections, to which we have 
been referred, we do not think we should interfere in this case. 

The learned District Judge, who had the benefit of seeing and bearing 
the witnesses has come, on the evidence before him, bo the deliberate oon- 
olusion that these petitioners have committed perjury, and has taken uppn 
himself the responsibility of directing their prosecution. That being so, it 
is expedient for the ends of justice that the trial be held with all possible 
despatch, while the facts deposed to by the witnessess on both sides are 
as fresh as possible in their memory. In the case of Alamdat 
Hmain (2) Shraohoy C. J. observed at page 251 of the report “It has been 
held by this Court that the High Court has power in revision to set aside 
an order passed by a subordinate civil, criminal or revenue court under > 
seotion 476 of the Code of Criminal Procedure, and I assume that this 
view is correct. Still one must have regard to the nature of the revisional 
jurisdiction and must not in a case arising under section 476, any more 

(1) (1696) I. Ii. B. 28 Oal. 610. (3) (1901) I. Ii. B. 38 All. 319. 
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bhan in any other case, allow what would virtually be an appeal from ftha --ma 
order of the Court below. The condition of h!s acting under section 476 lAVag 

is bis forming the opinion that there was ground for enquiring into an — 

offence referred to in section 195. The test is his opinion and not the Bot,B. 

opinion of any superior Court: and. if he has formed a real opinion to the afl^T^q 

effect stated, he has power to aob under the section.even though ” 

opinion erroneous. The opinion 

spoken oj *o section 476, no doubt, is a judicial opinion founded on evi¬ 
dence. If such an opinion has been formed, this Court ought not in revi¬ 
sion to interfere merely on the ground that it disagrees with it: the case 
must gaon.** 

We would also refer to the observations of Crowe and Batty, JJ., 

In re Sal Qangadhar Tilak (1), which was a very similar case to the pre¬ 
sent one. In that case the High Court waa moved under section 439 of the 
Criminal Procedure Code to stay proceedings in a prosecution for perjury, 
which had been instituted by an order of a Civil Court under section 476 
Their Lordships observed : “It is not contended that the order [i e., under 
section 476) is incorrect or illegal, and the only ground on which its 
L914j propriety is impugned is that it directs an enquiry into certain 
alleged offences while, as a matter of fact, a civil appeal is pending. The 
Court, if such an offence as is described has been committed before it or 
is brought to its notice in the course of a judicial proceeding, is justified 
in taking immediate action; and it seems to us in the highest degree 
desirable that the enquiry should be conducted both in the interests of 
justice as well as of the accused and of all parties concerned as speedily 
as possible.” The learned District Judge in this case was asked to post- 
pone passing orders under section 476, until the disposal of the appeal 
in this Court. In our opinion ha has given good grounds for taking 
immediate action. We therefore discharge the rule with costs. 


35 G. 916. 


Rule dischatQed, 


[913] SPECIAL BENCH. 

Before Hon’ble Mr, B, F, BampUii, Acting Chief Justice, Mr, Justice Brett 

and Mr. Justice Woodroffe. 


In the Matter op Porno Chdnder Ddti.* 

[18bh June. 1908.] 

Atiorney---AUotnty9. final examination for admistion of^RuUn and orders of the niah 
Court, Rules IIG, 117, 118 anl 1^32—Board of Examiners— Jurisdiction—GertifU 
cale—SoXtcviors Act, 1877 (40 and 41 Vtct. ch. 25) s. ^^Special Bench. ' 

Aq application by a candidate against the refusal of the Board of Examiners 

for tbe Attorneyship Examination to grant him a certificate of his bavin* 

Examination, should be made to a Special Bench constituted 
by tne uoidf Jaetioe. 

The application refused on the merits of the case. 

Per Woodroffe J, : By rule 116 of the Buies and Orders of this Court, dipoce- 
tion has been delegated to the Board of Examiners without any express roserv* 
ation as made by B. 9 of the Eegliph Solicitors Act of 1877. The Court will 
^t Intctfece with the exercise by the ExamioerB of the discretion confined in 
them, unless the Examiners refuse to exercise that discretion, or do nut exeroisa 
tbat disof6^ion honestly dod oonsoiontioudly* 

[Diet : 47 All. 434 ; Ref : 23 A. L. J. 219.3 

* Ordinary Original Civil Jurisdiction . 

(1) (190^) I. Ii. R.2S Bom. 786. 
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• 

The petiUioner Farno Gbnnder Dafali, an arliioled olerk, presented him¬ 
self as a oandidate at the Final Examination for the admission of attorneys 
held in February 1908, but failed to satisfy the Examiners, and on the 
publication of the result of the examination on the 14th March 1908, it 
was found that he had failed. From enquiries made, the petitioner dis¬ 
covered that he had passed in five out of the six papers set in the examina¬ 
tion, but had failed in the paper in Equity by 25 marks. Each paper 
carried 160 marks, and a candidate had to obtain 90 marks in each to pass. 
On the 20th March 1908 Purno Chunder Dubb petitioned the Board of 
Examiners to assign to him proper marks for his answer to question 
No. 4 of the Equity paper, to strike out question No. 6, and to assign the 
20 marks allotted to it to all the examinees. The 'Board leieobed the 
petition and refused the petitioner's subsequent application tor a copy of 
tbe grounds for their decision. 

[916] Thereupon on May 21st 1908, the petitioner applied for, before 
Woodroffe, 1. the Senior Judge on the Original Side, and obtained a rule 
against the Board of Examiners to show eause. why they should nob pro¬ 
duce tbe question paper in Equity, as well as the answers of the petitioner 
thereto for the inspection of the Court, and why the Court should not 
look over the answer of the petitioner to question No. 4. and whyt if tbe 
Court should be of opinion that the said answer was correct and accord¬ 
ing to laws the Court should not give the petitioner and direct the Ex¬ 
aminer, to give the petitioner proper marks therefor, and why the Court 
should not direct the Examiners bo strike out the questions Nos, 1 and 6 
and to award the marks reserved therefor to the petitioner or to distribute 
their marks over the other questions in the paper and thus proportionately 
ho raise the marks already awarded to the petitioner, and why, in the 
event of the Court being of opinion in examining the answers of the peti¬ 
tioner, or on the marks of the quaebions Nos. 1 and 6 being awarded to 
the petitioner or distributed, that the petitioner had passed in Equity, the 
Couth should not direct tbe Examiners to certify that the petitioner had 
duly passed the Final Examination, and why the Court should nob make 
such other order as to the Court may seem meet. 

The paper in Equity consisted of eight questions including :— 

1. What are the main presumptions as to instruments on investigat¬ 
ing a title as regards—Beoonveyanoes, stamps, matters of fact and surviv¬ 
orship. 4. A is an equitable tenant for life. Is he entitled to keep the 
title deeds ? 6. What is the main proposition involved in the case of 

Holroyd v, Marshall and what was the main objeotion urged by the 
respondent ? 

None of the six candidates, who presented themselves at the examin¬ 
ation, obtained the requisite pass-marks in the Equity papet. The 
petitioner obtained the following marks in the paper No. 1, 18 marks, No. 
2 nil. No. 3 nil, No. 4, 5 marks. No. 6, 15, marks. No. 6 nil. No. 7, 15 
marks, No. 8, 16 marks, out of 20 marks for each question. 

The rule came on for bearing on June 1st, before Woodroffe J.j as 
the Senior Judge on tbe Original Side. 

[917] The Advocate-General (Mr, Sinha) {Mr. Morison with him) for 
the Board of Examiners, showing cause against the rule, took the prelimin¬ 
ary objection that the matter could nob be disposed of by a single Judge 
sitting on the Original Side, but that rule 118 of the Buies and Orders of 
the High Court applied and the application should be heard by two or 
more Judges, whom the Chief Justice should appoint for that purpose. 
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M**. i^orton (Mr. Chakravarti with himi for the petitioaeri oontended 
that rale 132 of the Bales and Orders applied and that the Senior Judge 
on the Original Side had jorisdiatioa to entertain the applioation. 

WOODBOFFB J. I doabt whethat sitUng beta as a aingie Jaclga oa the Origiaal 
Bide. I have jarisdiotion to entectain an applioatioQ of this natute. It is said I have, 
and that the oase oomes within Hale 192. bat I do nob think that is the proper oon* 
etrootion of that rule. It is contended on behalf of the applicant that the meaning 
of that rale is that any applioation not expressly provided for by the other tales may 
be made under it. This applioation is not one speolfioally provided for by the rales 
as is the oase cl the certificate referred to in tale 117, as regards which rule 118 admits 
of a petition to the Ohief Justice. In my opinion the meaning of rale 132 is not th'»t 
contended for, but it is that if any applioation may be made under the rules, but 
those rules do not provide speoifloally as to the 'doutb or Judge, to whom such appli> 
cation may be made, then the applioation may be made to the Judge or Senior Judge 
exercising the Ordinary Original Civil Jurisdiction of this Court. 

I desire to say nothing at the present moment as to the merits of the rule, which 
has not yet been heard before mo, or as to whether the Court has jarisdiotion. I think, 
if this Court has inris liotion, that jurigdiebion. ought to bo oxeroised by tho whole 
Court or by a Court appointed by tho Ohief Justice to represent tho^ Full Court and 
not by a Single Jadge exeroiaing tho Ordinary Original Civil Jarisdiotion of the Court 
only. It seems further desirable that the matter should be heard by the Court. It 
is a matter of some novelty and one of importance. The coarse therefore I propose 
to take is to refer this applioation to the Chief Justice for his orders with reference 
thereto, and, if neoessaryt after speaking to him, I will mention the matter again in 
Court. 

On Jane 12bh 1908, tha presenti Speoial Bench was appointed by kbe 
Ohief Jusbice bo hear fahe applioabion. 

Mr, Norton {Mr. Chakravarti wibh him) in support of the Bale. Am¬ 
ong the rules and orders of the High Court dealing wibh the admission 
of attorneys, there is no particular role, which provides for the case, 
where tho certifioate of admission is refused on the ground that the 
applicant has nob passed the [91®] examination. I submit this matter 
falls within the scope of rule 132, and this Court has jurisdiction. 
[Rampini A. O. J. referred to clauses 9 and 10 of the Charter.] The 
examiners were appointed by tho Chief Justice under rule 110. It would 
be intolerable, if the Chief Justice had not the power to supervise and 
control tho Board. Tho English Solicitors Act 1877 (40 and 41 Viot. 
oh. 26.) Section 9 provides for an appeal from the refusal of a oertihoate 
of having passed tho examination. This Court has inherent analogous 
power by the issue of an order in the nature of a mandamus. I could not 
ask the Court to interfere with the discretion of the examiners. But here, 

I submit, the examiners have failed to exercise their discretion. English 
Courts have interfered with the action of the Universities in conferring 
degrees. See Shortt on Maadamus, page 362. I withdraw my oomplaint as 
regards question No. 1. Question No. 4 was useless and should not have 
been put ; in any oase the answer was correct and complete. Question 
No, 6 was nnreasonably difficult and unfair as none of the recognised text¬ 
books on Equity dealt with the oase, otherwise than cursorily, and the 
question oonld only be answered by the pernsal of the report of the case 
in 10 H. Ij. Cas. I submit the petitioner should be allowed a re-exami- 
nabion in another paper in Equity only. 

Mr. Chakravarti, following, contended that in England before the 
Judicature Act 1873, the Court had the power of selecting attorneys. The 
Court has inherent jurisdiction, which here Is exercised by the Chief 
Justice. The Chief Justice delegates his authority to the Registrar and 
others, bub the absolute power of examination lies in the Court. After 
the Judicature Aot of 1873, statutory provision had to be made for the 
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retenbion of bhis power by bhe English Goarb and this was done by seo« 
bion 9 of bhe Soliolbors Aob of 1877. Bab in as mnoh as bhe Jndioabnre Aob 
has no applioabion bo India, no saoh sbabnbory provision is necessary here. 

The Advooate’General (Mr, jStnTia) (Mr. Morison wibh him) for bhe 
Board of Examiners. Under rale 116 no person can be admibbed 
as an abborney wibhoab prodnoing a oerbifioabe of having passed bhe 
Final Examinabion. Bale 132 does nob enable [919] bhis Oonrb bo deal 
wibh any applioabion nob provided for, bub only wibh enoh applleabions as 
are provided for in bhe rales. No provision is made in bhe rales for bhe 
ease of bhe examiners refusing a oerbifioabe of bhe oandidabe*s passing bhe 
examinabion. In the matter of Graham (1), where a similar applioabion 
was made on bhe ground bhab bbe papers in Criminal Law oonbained 
quesbions on English Criminal Law oubside bhe seope of bhe examinabiODf 
ib was held bhab bhe Chief Jusbioe could nob dispense wibh bhe requirements 
of rule 116. The same was also held in In the matter of Krista Kiahore 
Dey (2). Albhough bhe Courb may direob bhe examiners bo exeroise bbair 
disorebion as in In the matter of Budra Narain Boy (3) ib will nob inber- 
fere wibh bbeir disorebion, when onoe exeroised. See Shorbb on Mandamus, 
pp. 260-264, and B. v. Archbishop of Canterbury (4). Unless bhe exeroise 
of disorebion has been arbibrary, unreasonable and improper, in which oase 
bhe proper remedy would be under seobton 45 of bhe Speoiho Belief Aob. 
The Courb may interfere wibh bhe performanoe of merely minieberial 
duties by way of mandamus, bub ib will nob interfere with bhe perfor- 
manc/a of duties involving iadioial or qz^asi-judioial disorebion. See The 
Queen v. Collins (6) and Bex v. Justices of Kingston (6), Henoe bhe 
Courb will nob enquire into bhe fairness or unfairness of quesbions, or 
bhe suffioienoy or insuffiolenoy of bhe answers bo quesbions. 

Mr. Chakravarti, in reply. Assuming bhab bhe disorebion exeroised 
by bhe examiners is qttasi-judioial, sueb exeroise must be sound and nob 
arbibrary. Buie 116 does nob operate as an abdication of his authority by 
bhe Chief Jusbioe in favour of the Board of Examiners, bub merely indi- 
oabes bbe usual prooedure. The applications in In the matter of Graham 
(1) and In the matter of Kristo Kishore Dey (2) were misoonoeived and 
have no bearing on bhe present faobe. In the matter of Budra Harain Boy 
(3) was nob a matter under olauses 9 and 10 of bhe Charter, bub under 
seobioD 45 of bhe Speoiho Belief Aob and henoe has no applioabion, nor 
have bhe oases of The Queen v. Collins (6) and Bex v. Justices of King^to'f^ 
(6). The powers exeroised by bhe Judges at Serjeant’s [920] Inn (See 
Kx parte Steioart (7) are by bhe rules of bhis Courb, vested in bhe Chief 
Jusbioe. 

Cur* adv. vult. 

Bampini, A. G. J. This is a Buie on bhe examiners appointed bo oon- 
duob bhe examination for bhe admission of abborneys, bo show cause why 
bhe petitioner Purno Chunder Dubb, a candidate at bbe last examioabion, 
should nob be granbed a oerbiBoabe that be has duly passed bbe final exa¬ 
minabion. This Bench has been oonsbibubed under rule 13^ of bhe 
Buies of bhe Original Side. 

Mr, Norton for bhe pebibloner has argued bhab we have powers of 
supervision over bbe examination for abborneys under seobions 9 and 10 of 
bhe Letters Patent of 1865; bhab we have inherent powers oorresponding bo 

(J) (ISTOUnreportad. (4) ClSia) 16Bast. 117. 

(21 (1900) Uaxoported. (6) (1876) L. B. 3 Q. B. D. 30. 

(S) (1901) I. Ii. B. 38 Oal. 479. (6) (1903) 86 Ii. T. 689. 

(7) (1872) L. B. 7 Exoh. 203. 
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those conferred by the Knglish Solioitor's Act (40 and 41 Viatoria* Chap. 
25) to revise the prooeedings of the examiners appointed by the Chief 
Justice of this Court for the examination of eandidates for admission as 
attorneys ; that in this particular case, -we ought to exercise these powers, 
as the questions 1 and 6 of the Squity paper set at the last examination 
were improper, and that we should therefore, either alter the marks award- 
ed to the petitioner by the examiner in Equity, or direct the examiners 
to examine the candidate again in the subjeot of Equity. 

The Advooate*General for the examiners contends that we have no 
such powers. He cites rule 116 of the Buies of the Original Side of the 
Court, and urges that, unless the petitioner produces a oertihcate granted 
by the examiners under that rule, we cannot direct that be be enrolled as 
an attorney. He further urges that Rule 132 in accordance with which 
this Bench is constituted, does not enable us to deal with any application 
not provided for, but only with such applications as are provided for in 
the rules. He does not contend that, if the examiners appointed by the 
Chief Justice of this Court discharge their duties in an arbitrary, unreasen- 
able, or improper manner, there is no remedy, but that the proper course 
to adopt is to apply under section 45 of the Speoido Belief Act, which 
[921] corresponds with the former provisions for the issue of a manda¬ 
mus, and^which procedure has not been followed in this case. He has 
further called attention to certain passages in Shortt on Mandamus and 
Prohibition, according to which a writ of this nature should not, where 
there is a discretion imposed in any body, be issued to compel that body 
to exeroise that discretion in any particular way, but only to compel the 
exercise of that discretion “ in a manner fair, candid and unprejudiced ’* 
and not “arbitrary, capricious or biassed, much lose warped by resentment 
or personal dislike.’* The learned Advocate General has also cited to us 
previous applications to this Court made by candidates for the examination, 
notably the applications of William Thomson Graham (l) in 1870, on 
which Chief Justice Couch recorded as follows: *' The Chief Justice 

cannot dispense with the compliance by Mr. Graham with the rule of 
Court, which requires that no person shall be admitted as an attorney 
except upon production of a oertidoate of examiners, and the appliofttion 
of Kristo Kishore Dey (2) in 1900, in which the present Chief JuBtioa 
declined to interfere. 

I am inclined to agree with the learned Advocate General in his view 
as to our powers and duties in connection with this matter. But it Is, 1 
think, unnecessary to express any dodnite opinion on this point. I am 
convinced that on the merits the petitioner’s case is not one hardship, 
that the examiners have not treated him unfairly, that as a fact he has 
not oome up to the standard required by the examiners, or to that attained 
by the other candidates for examination, to whom the examiners have 
granted oertidoates of passing. 

I would therefore discharge this Buie with costs. 

Bbbtt J. 1 agree. 

WOODROPFB J. The Court cannot by reason of Buie 116 of the 
Original Side Buies dispense with the production of the oertifioate therein 
mentioned. No appeal is given by those Rules from the refusal 
of the examiners to grant such a oertidoate, as in the case of 
the ceitidoate as to oharaoter referred to [922] in Buie 117, against 
which an appeal is given by the following Buie. The ordinary remedy of 

(1) U870) Unt«poit«4. 12 ) (1900) Unreported. 
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1 B 08 a person, who has failed ati one examinabion. is bo go up for another. The 
JUNB 18 . Court has bhus delegated bo the Board of Bxaminers a disorebion without 
Bpe^aii ®uy such express reservation as was made by seoblon 9 of the 

Bbnoh. English Solicitors Act (40 and 41 Viet. 0. 25), which provides that, any 

■ ■— person, who has been refused a oertihoate, may object bo such refusal on 

86 0. 9lB. aoaoanb of the nature and difficulty of the question or any other ground. 

The result of the provisions therefore, which govern this Court, are that 
it will not interfere with the conscientious exercise by the examiners of 
the disoretioD, which the Court has conhded in them. It does not however 
follow that the Court has no control over those, whom it has appointed, 
to test the qualifications of others, who seek to become its officers. The 
Court can compel the examiners, as any other body subject to its jurisdic¬ 
tion, to do its duty. That duty is to exercise the discretion given and to 
exercise it conscientiously. If therefore there is a refusal to exercise that 
discretion, the Court will direct them to do so. Or again, if the discretion 
is nob exercised honestly and conscientiously, the Court will interfere. It 
is not necessary to consider this question further, as the present case is 
not of either of these kinds. It would be enough to say that there faaving 
been in this case a conscientious exercise of discretion, the Court will not 
enquire into the grounds, on which it is based. Further, even if a case 
for interference is made out, the Court will not direct the examiners to 
exercise their discretion in a particular way. It will not say to them (to 
use the language of one of the oases cited) “ approve what we approve and 
say what we say,“ The Court will not assume their functions, but direct 
their exercise. I think it however desirable to deal with the case on the 
facts, because the charges made against the fairness of the examination 
have nob been made out and the application, even if sustainable in 
law, fails in my opinion on those facts. The questions, which 
have been objected to, are numbers, X, 4, and 6 in the Equity 
paper. The petition submits that the first question “ is so vaguely 
and loosely worded as to make it difficult for the candidates to 
understand what is wanted by the examiner.** As a matter of fact the 
[923] petitioner understood the question well enough to secure 18 marks 
out of 20. He next alleges that the examiner awarded him no mfttks for 
question 4, though the answer was correct. As a matter of fact he did obtain 
marks, but not as many as ho thinks be ought to have got, because his 
answer was incomplete. The answer gave a special exception enacted by 
the Settled Band Acts, which have not been extended to this oountryi 
where the old rule of Chancery is still in force that the equitable tenant for 
life is not entitled to the custody of the title deeds. It was subsequently 
suggested that this question was not sufficiently explicit to be understood. 
It was however understood by four out of the seven candidates, three of 
whom obtained full marks for it and the fourth secured 16 marks out of 
20. Lastly the sixth question is complained of as being '* unreasonably 
difficult and unfair." It is a fact that none of the candidates answered it. 
The first portion of this question might I think have been answered from 
the recognised text-books. It may be that the second portion sets a some¬ 
what high standard, bub that is a matter for the examiner and what wc 
should have to look at, if we were to go into the question at all, is the 
paper as a whole, and to see whether the condidates had a fair opportu¬ 
nity of shewing their qualifications. Further, it is bo be noted that the 
petitioner wholly failed to secure marks for the second and third questions, 
against which no exception is taken. Had these been answered the point 

m 
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DOW before ns wonld nob have ariseDi as bbe applioanb would then have 
qualified in bbe £jqaiby paper. Xiasbly I may poinb out, bbab the ease of bbe 
applioanb is nob obhetwise mertborious» for lb appears bbab be secured pass- 
marks onlyi in two of bbe subjeobs and only 6 and 5 marks respeobively 
more than pass-marks in bwo of bbe obber subjeobs. 

1 bbink faberefore a oerbifioabe was righbly refused. The applioabion 
fails on all grounds and I bbetefore agree bbab bbe Hule should be dis* 
obarged wibb oosbs. 

Buie discharged. 

Abborney for pebibioner : J. 0. Duit. 

Afaborney for Board of Bxaminers : Q. 0. Ohunder. 


85 C. 924 (s=12 C. W. N. 921.) 

[924] OBIGINAD ClVIIj. 

Before Mr. Justice Fletcher. 

Bamdeo Dabs t>. Gonbsh Nabain.* 

[llbb June, 1908,] 

Jurindiciion _ Leave to withdraw suit with liberty to bring fresh euit’^Oivil Procedure 

Code {Act XIV of 1882) ss. 87S, Zli^Leave to sue’—'LettersPatenU 1865, cl. 12— 
Limitaiion’^Limitatton Act {XV of 187*7) f. 14. 

V/hete a aoit was originally instituled in this Coatt, with leave under 
alause 12 of the Charter obtained from the Begistrar, and subsequently the 
plaint was returned to the plaintifis, leave being given to them by the Court to 
withdraw the salt and to 5le a fresh suit on the same cause of action, and the 
plaint was presented again. 

Held, that the order giving leave to withdraw the suit was ultra vires and 
could only be regarded as one directing the plaint to be returned to the 
plaintid. 

Watson V. The Collector of Rajshahye (1) followed. 

Section 873 of the Code of Civil Procedure does not appl; except to eases 
where the suit is properly proceeding in the Court, in which the leave was 
granted. 

Held further, that the suit was covered by seokion 14 of the Limitation Act, 
and not barred, 

[Bef: 611. 0. 83l: 11 C. L. J, 45.3 

This was a suit for the recovery of the sum of Rs. 6,801 due on an 
acoounb sbabed and signed on behalf of bbe defendanbs on bbe 15bh Beoem* 
ber 1902. 

The plainb was filed on bbe llbb December 1905 in bbis Courb wibb 
leave under clause 12 of the Charber, such leave having been obbained 
from bbe Begisbrar. The defendanbs in bbe suib were Gonesh Narain, 
Baijnatb and Mohadeo, bbe last named being an infant. The adult 
defendanbs appeared and filed a written sbabemenb denying adjusbrnenb and 
submitting that the suib should be dismissed. 

By an order dated the 15bh April 1907, a guardian ad litem was 
appointed of bbe infant defendant. 

On bbe 27bh March 1907 it was decided by a Special Bench in 
Laliteshwar Singh v. Bameshtoar Singh (2) bbab leave bo sue [925] under 
clause 12 of the Charber granted by the Begisbrar was bad in law. The 

• Original Ci« il Suit No. 493 of 1907. 

U) (1860) 16 Moo. I. A. 160. (1907) I. L. B. 34 Cal. 619. 
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form of order to be passed on an application for the withdrawal of a suit 
so mebituted and for leave to file a fresh suit was subsequently settled ty 
three ^Judges of this Court in the following terms ; 

granted to the plaintiff to withdraw the suit with liberty to 
nle a fresh suit on the same cause of action, but on the following terms, 

ill iifiis suit as the plaint in the fresh 
u. w. «. 821 . suit, (t») that all proceedings had and orders made in this suit be taken as 

had and made in the fresh suit with liberty to the defendant to file a 
supplementary written statement therein, if so advised, (wi) the eosts in¬ 
curred in this suit be taken as having been inourred in the fresh suit, (tu) 
that if the plaintiff do nob file a fresh suit within one weak from the date 
of withdrawal, ha be ordered to pay the defendant his costs of this suit 
now ordered to be withdrawn, (t») that the plaint and written statement 
and all papers filed In this suit be returned to the parties, by whom they 
were respectively filed, to be filed again in the fresh suit at the cost of the 

plaintiff, (vi) that the plaintiff do pay the costs cf this application for 
withdrawal to the defendant.’* 

Acoordingly the plaintiffs applied on summons to the defendants for 
leave bo withdraw the suit and file a fresh suit on the same cause of 
action, and by an order of the 8bh May 1907, it was ordered in terms of 
the form set out above that "the plaintiffs be at liberty to withdraw the 
suit ^ with liberty to them to file a fresh suit on the same cause of aotion, 
etc. On the same date the plaint was presented again. Subsequently the 
suit was settled, the defendants agreeing to pay the plaintiff’s claim and 
costs by instalments of Rs, 500 a year. A petition for a consent decree 
in these terms was drawn and signed by the adult defendants and the 
guardian ad litem of the infant defendant. 

On the suit coming on for hearing the plaintiffs presented the petition 
and applied for a decree in the terms therein contained. The Court 
raised the question whether the suit had not become barred in view of 
sections 373 and 374 of the Civil Procedure Code, 

[926] Mr. B, 0. Mitter (Mr. Syam with him) for the plaintiffs. If 
section 378 of the Civil Procedure Code applies, undoubtedly this suit is 
barred by virtue of section 374. Bub I submit that section 373 does not 
apply. Section 373 implies the exercise of judicial discretion and would 
only apply to an order in a suit, over which the Court had jurisdiction. 
“Court" in section 373 must mean "Court having jurisdiobion." This is 
the interpretation of the term "Court" in section 223, given in Vurgck 
Charun Mazumdar v. Umatara Qupta (1). Now the order of the 8ih 
May 1907 was made in a suit over which the Court had no jurisdiction: 
see Laliteshvjar Singh v. Rameshtoar Singh (2). No question of waiver 
of jurisdiction can bo raised here as in King v. Secretary of State for 
India^ (3): Moreover there is an infant defendant. The only bar against 
bringing a fresh suit on the same cause of action Is provided by 
seetions IS and 374 of the Civil Procedure Code, both of which seotions 
presume that the Court hearing the first suit had jurisdiction. The 
present case has not been oontemplated in the Code. The Code was not 
intended to be, and is not exhaustive. See Hukum Chand Boid v. 
Kamalanand Singh (4) and Qurdeo Singh v. Ghandrikah Singh (5), 
[FIiEtcheb J. The Privy Council has held in Watson v. T/w Collector 

of Rajshahye (6) that there is no such thing as a non-suit in the 

* 


(1) (1889) I. L R. 16 Cal. 466. 

(2) (1907) J. L. R. 34 Cal. 6l9. 
(8) (1908) I. Ii. B. 36 Cal. 394. 


(4) (1905) I. li. B. 33 Cal. 927, 
(6) (1907) 6 O. Ii. J. 611. 

(6) (1869) 13 Moo. I. A. 160. 
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Indian Oonrts.] This is noh a case of non-suib. A non-snib failed nob 
for wanb of jurisdioblooi bob of evidenoe. Bee Chibby on Pleading, 7bh 
edibioDi vol. Ii pp. 2L9, 220 ; The Annual Praobvoe, Order 26, tnla 
1, and Fox v. Star Newspapers Company (l). In Laliteshuar Singh 
y. Rameshwar SiTigh (2), bha Special Bench mosb have oonbem> 
plabed eibber the wlbhdrawal of bhe 6rsb snlb and bha insbibab<on 
of a fresh snib on bhe same cause of aobion, or bhe insbibubion of a 
fresh suib, while bhe 6rsb suib was sbill pending. [FlbtohbRi J. 
If you bad applied bo have your fitsb suib dismissed, you would 
have been covered by seobion 14 of bha Limibabion Aob. Wbab would 
have bhen prevenbed you from bringing a fresh suib?] Undoubbedly 
[927] bhab course could have been pursued. Bub I book bhe order in bbe 
form sebbled by bbe Judges and should be relieved, if bbe form is nob 
correcb in law. See Lakhan Ghunder Sen v. Madhusudan Sen (9), 
Pulteney v. Warren (4). and Bodger v. The Oomptoir D'Eseompte de 
Paris (5). [FtiBTOHER J.iThe position is, bbe first snib is pending, as it has 
nob been dismissed and bbe present suib has been insbibubed under bbe 
order of bbe 8bh May 1907, which is eibber an order under seobion 373 or 
is bad.] I bake it bhab bhe first suit is pending, bob the Court has power 
bo return a plaint under seobion 57 of bhe Code. Although bhe order of 
bbe 8bh May purported bo be under seobion 373, in faob lb was nob. 
Further, although I book the order of the Bbh May 1907, this present suit 
does nob purport bo be insbibubed by virtue of that order. Quite apart from 
that order I have bhe oapaoiby bo bring this suib. I cannot be deprived of 
this right by bhe mere fact of having obtained bhab order. Section 14 of 
the Limibabion Aob covers this case, and this suib is nob barred by Limita¬ 
tion. See Ghunder Madhub Chuckerbutty v. Bissessuree Debea (^), and 
Narasimma v. Muttayan (7). 

Mr. H. N, Sen for bhe guardian ad-litem of bbe infant defendant. 

Mr. Khoda Buksh for the defendants sui juris. 

Cur. adv. vuU. 

FIiETOHBR, J. This suit was orginally insbibubed on the llbh 
December 1905. leave being taken from the Rogiebrar under clause 12 
of bbe Charter. 

I ought to say bhe suit was then within time by four days, for bhe 
purpose of computing bhe period of limitation. SnbseQuenbiy, follow¬ 
ing bbe practice laid down under a new ruling relating to oases, where 
leave to sue was granted by bhe Registrar under clause 12 of 
bbe Charter, bbe plaint was returned to bbe plaintiffs, leave having 
been given bo them bo withdraw bhe [928] suib and file a fresh suib 
on the same cause of action. Now for the purpose of considering 
bhe question of limitation it is material to consider whether the leave bo 
withdraw bhe suib and insbibube a fresh suib on the seme cause of action 
was granted under section 373 of bha Civil Procedure Code, because, if ib 
is so, lb is admitted bhab under seobion 374 of bhe Code the present suib is 

barred by limibabion. 

Seobion 373 of bbe Civil Procedure Code provides:— 

“ If at any time after bhe institution of bhe suib bhe Court is satisfied 
on the application of the plaintiff (a) bhab bbe s uit must fail by reason of 

(1) [18981 1 Q. B. 686. 

(2) (1907) I. Ij.-R. 84 Cal. 619. 

(8) (I907);l. ti. B. 85 Oal. 209. 

(4) (1801) 6 Vea. 78. 92. 
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(6) (1866) 8 W. B. 184, 

(7) (1890) I. Ij. B. 18 Mad. 461. 
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some formal defeob or (&) there are safHotenti gronds for permiUmg him to 
withdraw from the salt, or to abandon part of his elaim with liberty to 
bring a fresh salt for the sabjaat matter of the sait or in respeob of the 
part so abandoned, the Court may grant saoh permission on saoh berms as 
to costs or otherwise as it thinks fit." 

lb had been decided in the ease of Watson v. The Colleoiot •/ 
0 « W. M. 921. Rajshahye (1) that there is no general jarisdiotion in this Court to permit 

a suit to be withdrawn and a fresh suit to be instituted on the same cause 
of action. 

Now, is the order made in this suit giving leave to the plaintiff to 
withdraw the suit and to institute a fresh suit ultra virest or not ? In my 
opinion section 373 does not apply, except to oases where the suit is 
properly proceeding in the Court in whloh the leave was granted. It 
follows, therefore, that the order giving leave to withdraw the suit is 
ultra vires and the order can only be regarded as one directing the plaint 
to be returned to the plaintiff. 

In these oiroumstanoes 1 am of opinion that the present suit comes 
within time, having regard to the provisions of section 14 of the Ijimita- 
tion Act. 

Attorney for the plaintiffs; K. M, BukHit. 

Attorneys for the defendants: Manuel and Agarioallaht 
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[929] CRIMINAL REVISION. 

Before Mr. Justice Stephen and Mr. Justice Molmwood. 

Ajodhya Pbabad Singh v. Empbbob.* 

[29tb June, 1908.] 

Security to keep the pcaoe—Joini inguiry affainat several persons^Neeeisity of speoific 
findine$ against each^Criminal Procedure Code {Act V of 1898) ss. 107, 1X8. 

Wh6ze a joint inquiry has been held against several persons, who were oallfld 
upon to furnish seoarity to keep the peace under s. 107 of the Oriminal Prooe- 
dure Code, there must he a apeoifio finding against eaoh person of aots rend^^ 
ing him individually liable under the seotion before an order can be passea 
binding him down. 

[Ref. 69 I. C. 874=22 Or. D. J. 86.] 

Upon the receipt of a report from a police officer that there was an 
apprehension of a broach of the peace between the petitioners on the one 
hand and one Birja Singh on the other, the Joint Magistrate of Monghyr 
drew up a proceeding ultimately under seotion 107 of the Criminal Pro¬ 
cedure Code against the petitioners, and the case was then transferred lo 
the file of Baba S. G. Mittra, a Deputy Magistrate, who after taking 
evidence passed an order against them, on the Slst March last, binding 
them down to keep the peace, eaoh for a period of one year. 

The petitioners then moved the District Magistrate of Monghyr 
under s. 125 of the Criminal Procedure Code, but ho by his order, dated 
the ‘/2Dd April, declined bo interfere. 

The trying Magiebrabe dealt with the case throughout in his judg¬ 
ment, as if it was a section 145 proceeding, and treated the accused 

*Crimiiial Bevisiou No. 603 of 1908. agatcai the order of H. F. SAZomatt, 
District Magistrate of Mocghyr, dated the 22nd April 1903. 

(1) (1869) 18 Moo. 1. A. 160. 
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jointly as the "seoond party" and the opponents as the first party . Ho 

referred to the police report, on which the proceeding was l^tituteo, and J umb 29. 

described the disputed land and the claims of the parties. He then went 

into the question of possession, and decided it in favour of the urst bbviBiON. 

He found [930] that the accused went to the disputed land on the day of - 

occurrence to take forcible possession, that there was an apprehension of 83 0 . 929 --12 
a breach of the peace by them, and that it was, therefore, necessary to 

bind them down. , iti. 

Bahu Jogesh Chandra Boy {Bahu Monmotho I^ath Mukeriee with 

him) for the petitioners. The order is bad as it does not contain any 

findings against each accused showing that ho was likely to cause a breach 

Gharan Bose for the opposite party. The Magistrate 
finds that all the members of the seoond party were likely iio break the 
peace by attempting to take possession of the land by force. This finding 

is sufficient though the names were not mentioned. 

Stephen and HoiiMWOOD, JJ. In this case seventeen persons have 

been bound down under section 107 of the Criminal 

a Buie has been granted to show cause, why the order binding them down 
should not be set aside on the ground that there is no finding against the 

persons bound down euffioient to warrant the order. 

The facts of the case are that certain proceedings under section 140 

were oontemplated and then not undertaken, but of ^bat the 

proposed seoond party to those proceedings 'were prooaoded 

section 107 of the Criminal Procedure Code. They have ^broughout been 

treated as the seoond party, and no distinction is 

them, and there is no finding against any of them individually. For thi 

reason the order before us is bad and must be set aside. .xc Ka 

It will remain open to the Magistrate to take such proceedings as ha 
sees fit under section 107 ; only in order to bind ^own any Persons under 
that section he must oome to definite findings ^bat the . 

down are themselves separately guilty of oonduot making 
be so bound down. 

The Buie is made absolute. absolute. 


33 C. 931 . 

[931] APPBLIjATE CIVIIi. 

Before Mr. Justice Mttra and Mr. Justice Bell. 

Bbindaban Behabi Bal V. Bhawani Sahai.* 

[22nd May. 1908.] 

XIX of iW-AciXl of lSt^9~Salc^Encumhrance^ 

Liability to poy rent. _ _ 

o . annnigition o! the Dewaoi by the East India Company 

Some yearfl before the aojoisition oi ^ ^ ^ 

the Zemindar made a ° 9 ion of the viHago. until the institution 

after him bi8 beitfl con . ^ Company made an assessment of the 

of the suit i*'®'\V.orZ and v\nag°^^ was then and again at the time 

irthe Permtneut letuement, .fsicca Ba. 80. whioh a.^eisment w.e 

=tAppe.l Irom O.igiual Deoreo No. 27 o« 

.had BaBO, Babordioate Judge ot Cbapra, dated the aOth September ISOB. 
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aooepteS by tbe zamindari and he and bis heirs oontinned to pay the aesesed 
amoant. 

In the year 1900 the zemindar made default in payment of the revenue for 
the September fcisf, and tbe village was sold under the provisions of Aet XI of 

The purchaser instituted a suit for recovery of possession or for assessinent 
of rent and mesne profits. 

that the right created under the grant was an enoambranoe» which 
existed from before the time of the Permanent Settlement; but the plaintifl 
could nob be affected by the laches of the defaulter or his predecessors ; he was 
entitled to bold the estate in the same condition as it was at the time of the 
Permanent Settlement, when the revenue was assessed at Sicca Bs. 80 and to 
recover that amount with cesses from the defendants. 

Scld further^ that s. 37 of Act XI of 1659 does not avoid enoumbranoes of 
every fund nor doe's it allow the purchaser to assess rent at a rate higher than 
that paid before the Permanent Settlement; the rent is not enbancible aboord* 
ing to the law now in force, as the .land must be considered to be com* 
prised in a tenure existing from before the time of the Permanent Settlement. 
SuTryhv.t Mookhopadhya v. Madhuh Chunder “Baboo (1) referred to. 
AppbaIj by tha plaintiff. 

About 17 years previous to the grant of the Dewani of Bengal and 
Bibar to the Bast India Oompany in Auguf^t 1765, one Karta Narain 
Singb* a zemindar under the Mahomedan [932] Government, made a 
rent-free grant of the village Paterha in inahal Bbaia Sarai in the District 
of Saran to one Dhansiram. Since then and up to tbe present time 
Dhansiram and bis suooessors in title continued to be in possession of the 
village without paying any rent to the owner or any revenue to the 
Government. After the acquisition of the Dewani by the Bast India 
Oompany, attempts were made to re-assess all the lands in the Bengal 
Provinces, and in 1773 a settlement for 30 years of the villages. Including 
the village Paterha held by Karta Narain Singh, was made, and the said 
village was assessed at sicca Bupees 80. The said assessment was 
accepted by tbe zemindar, who was an heir of Karta Narain, the Collector 
recognizing him as being in possession, though as a matter of feet the 
heirs of Dhansiram, tbe grantee, were in possession ; the zemindar took 
upon himself the liability to pay the revenue assessed on the village 
Paterha and continued to pay the same. At the Decennial Settleodent of 
1790, the amount of assessment was not varied ; the revenue authorities 
accepted sicca Rupees 80 as the revenue payable in respect of this village 
by the zemindar, but they did not come to know that it was in the 
possession of the predecessors of the present defendants under a rent free 
grant. The Permanent Satfclemeut in 1793 was made with the zemindar, 
who succeeded Karta Narain. He, as proprietor, instituted a suit for 
recovery of possession of Paterha against the predecessors-in-title of the 
defendants ; the said suit was dismissed by the 6rst Court on the 26th May 
1796, and the decree dismissing the suit was on the 9hh of July 1798 
confirmed on appeal. After Regulation II of 1819 came into operation, an 
attempt was made to resume Paterha, as if it was held under a lahheraj 
grant; but the resumption proceedings failed and the revenue authorities 
declared on the IGth of February 1838 that Paterha was incapable of 
resumption. In tbe year 1843, another attempt was made by the proprie¬ 
tor to recover from the then holders of Paterha, tbe Government revenue 
payable in respect thereof, but tbe suit was dismissed on the 29bh of 
November 1843. Since then and up bo the year 1900 the predeoessor-in- 
title of the defendants continued to be in possession without paying any 
rent or revenue and without being molested in any way. 
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[933] The proprietors of the estate fell into arrears of the Septem¬ 
ber kist,ot 1900, The estate was sold under Aot XI of 1859 on the 7th 
January 1901, and the sale was confirmed on the 2nd of May 1902, The 
parohaser, who is the present plaintiff, took possession in the usnal way 
^rough the Oolleotorate, but failed to obtain actual possession of Paterha 
The present suit, which was based on the right conferred by s. 37 of Act 
XI of 1859, was instituted on the 14th April 1904 either for recovery of 
possession or for assessment of rent of Paterha and for mesne profits or 
rent for the period antecedent to the institution of the suit. 

The Subordinate Judge dismissed the plaintiff’s suit, holding that the 
village held by the defendants as rent-free from before the time of the 
Permanent Settlement was a valid lahhiraj and that the Government or a 
purchaser at a revenue sale was conclusively barred from bringing any 
suit for resumption. 

The plaintiff appealed. 

Dr. Ba^h Behari Ghose, Bahu Umakali Mukherji and Babu Makhan 
Lai for the appellant. 

The Advooate-aenetal {The Hon'ble Mr. S. P. Sinha), Moulvi Mahom- 
ed Yusuf and Babu Dwarka Nath MiUer for the respondent. 

MiTitA AND BdliIi JJ. There cannot be much doubt as to the facts 
of this case. The difficulty lies In determining the relation between the 
parties and their respective rights and liabilities. 

It appears that some years before the grant of the Dewani to the 
East India Company, i.e., 12th August 1765. Karta Narain, who held 
certain villages under the Mahomedau Government as zemindar made a 
grant of the village Paterha, which is the subject-matter of dispute in the 
present case, to one Dbansiram. The grant was rent-free, and Dhansl- 
ram and his heirs continued to be in possession of the village as rent- 
free from the time of the grant to the date of the Dawani and thereafter 
Until tho pt6S6nt day. ^ Th 0 proolso natura of tha grant oannoli now 
be ascertained, as there is an absence from the record of the grant 
itself. It was nob, however, an Imperial grant, which would be oo- 

Regulation XXXVII of 1793. It was a grant by a zemindar, 
L934J which would bo covered by Regulation XIX of 1793, and. if the 
grantee was in possession under a rent-free title, section 2 of Regulation 
XIX of 1793 would, as we shall presently show, exonerate the land from 
liability to pay any share of the Government revenue. 

After the grant of the Dowani to the Bast India Company, attempts 
were made to reassess all the lands in the Bengal Province, and the assess¬ 
ment that we coma across in the Behar Districts is an assessment made 
under Nawab Hooslar Jung. 

• 1 . Kanungo s register of 1773, which was prepared under the super- 
intendenoe of Nawab Hoosiar Jung, shows that a settlement was made for 
1 villages held at one time by Karta Narain, and which in¬ 

cluded the village Paterha. This village along with another village Khaja 
oerai, was assessed at sicca Rs. 160, i.e. Rs. 80 sicca for each of the villages. 
The assessment was accepted by the zemindar, who was recognised as being 
in possession of these villages by the Collector, but, as a matter of fact, 
^ssession of Paterha was with the heirs of Dhansiram. The grantee from 
Kai^a Narain or his legal representatives might have asked the revenue 
authorities to either exonerate Paterha from liability to assessment or to 
^sess it separately. But they ware satisfied with holding the village rent 
free under the cemisdar, the entire assessed amount of these villages fall¬ 
ing on the zemindary. For reasons, which are not quite plain on tho 
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reoord. the zemindat ot Khaja Sarai took upon himself the liabilUy to pay 

Ibe revsnua assessed on Pabarha. i«o/i 

— This state of things continued until the Decennial Settlement of 1790. 

APPBmATB According to the settlement-register of that year, the amounts assessed on 

Oivn>. villages were not varied. The revenue authorities accepted Bs, 

80 sioca as the revenue payable in respaot of eaoh of these two 

Even then it was not given out that Paterha was a village held by 

the predecessors of the present defendants as revenue-free. or rant- 

free Shortly after the Permanent Settlement—and the Fwina- 

nent Sebtlament was made with the zemindar, who succeeded Karta 

Narain—the zemindar instituted a suit against Parmeswar blngh, 

who was then in possession of Paterha. The record of that suit 

is not before us. and we are informed that, though an aMempO 

r935] made to obtain copies of the reoord, they oould not be had. All 

that we know is that a suit for possession was instituted by the proprietor 

of the estate against the holder ot Paterha. That suit was dismissed by 

the first Court on the 26bh May 1796, and the deoree was ultimately 

affirmed on appeal on the 9th July 1798. Since then and for 

Paterha was dealt with as a lakhera] village and the register of 1202 ^ 

S. describes it as lakheraj. Copies.ot other papers.bave been Produced from 

the Golleoiorato showing the same th,ag. namely, that ^ 

lakh&rai After Regulation II of 1819 name into foroo, an attempt was 
Lide to resume Patfrha, as it it was held under an invalid 
The revenue offioers, however, were evidently mistaken in * 

resume Paterha, because there oould be no resumption which had 

already been assessed with Government revenue and settled with a pro 
prietor under the Permanent Settlement. That was the ®“ ^ - 

Paterha. Whatever the relation between the proprietor ot the os^ta and 
the biller of Paterha might be. the Government having assessed 
with a revenue of sicca Bs. 80 oould not call it either towfir ezoess land 
or revenue free land as contemplated by section 36, of Ragnlatioii VIII o 
1793 or by Regulation II ot 1819. The resumption prooeedmgs failed. 

and the revenue offioers declared Paterha bo be incapable 
on the 16th February 1838. The papers of the proceedings under 
Regulation II of 1819 and III of 1828 show that the then holder^ of 
Paterha olaimed to have possession of this village from a period of 17 
years before the grant of bbe Dawani and they disoloBad the namesjif to 
snooassive holdarl up to the time of the commencement of the rasumptwn 

prooeadingj^.^^ quite clear that the proprietor could nob realize any rent 
from Paterha, having lost the suit, which was finally disposed of on toe 
9th July 1798. In ot about the year 1843, a further attempt 
by the proprietor of the estate, which now bears on the Oolleotorate 
record No. 661, to assess Paterha with rent or the proportionate 
of revenue payable jointly with respect bo the two villages. ® ' 

however, was evidently not maintainable on the of “f 

against the then holders ot estate No. 6bl. The suit [ 236 ] was dismiss 
el on the 39th November 1843. Since then and for nearly 60 y®"®'^ 
persons holding Paterha continued to bo in possession without payment of 
any rent or revenue. They wore not molested in their possession in any 

The proprietors of the estate fell into arrears of the September ktsl 
of 1900. The estate was sold under Aot XI of 1869. on the 7to Ja n^j 
J901, and the sale was oonfirmed on the 2nd May 1903. The purebas $ 
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A 

who Is bba preseofe plaint)iff> tiook possession in tihe asual way through the 
Oollaotorate, but failed to obtain aotual possession of Paterha. The 
present suit was instituted on the i4th April 1904 either for recovery of 
possession or for assessment of rent of Paterha and for mesne profits or 
rent for the period antecsdant to the institution of the suit. 

The claim was based on the right conferred by section 37 of Act XI 
of 1859. The plaintiff contended in the lower Court, and that contention 
has bean repeated here by his learned counsel, that he is entitled to 
possession on the gtound that the defendants were holding as encum* 
branoers, the encumbrance having been created subsequent to the Per¬ 
manent Settlement. The defendants on the other hand contended that 
the encumbrance, if any, which was created on Paterha bad been so creat¬ 
ed before the Permanent Settlement and section 37 did not give the plain¬ 
tiff a right to obtain possession. The lower Court dismissed the suit 
holding that Paterha had been held as rent-free from before the Permanent 
Settlement and it could not be resumed. 

The present appeal before ns is on behalf of the plaintiff. The 
question raised is one of soma difficulty, the difficulty having arisen from 
the fact that the state of things, which we find in the present case, was 
not oontamplabad by the Kegulation Code of 1793 or the later enactments 
relating to assessment of revenue-free lands or resumption of rent-free 
tenures. That the encumbrance, if any, was created before the Permanent 
Settlement, is quite clear. Karba Narain granted Paterha as a rent-free 
village. If it was a rent-free village and was accepted as such 
by the revenue authorities or was not assessed by the revenue 
authorities, section 2 of Regulation XIX of 1793 would have 
protected it from resumption. The Government could not have 
resumed it under Regulation II of 1819 under the procedure laid 
[ 937 ] down in Regulation III of 1828. But it was assessed. Section 2 
of the Regulation of 1793 expressly provides that grants of land by zemin¬ 
dars or other competent authorities made before the grant of the Dawani 
are not resumable, if the lands were held bona fide by the grantees, and no 
revenue loaa assessed on them. In this case, the revenue was assessed 
before the Permanent Settlement and the Government always received 
the assessed revenue from the proprietor of estate No. 661 after the Per¬ 
manent Settlement. The case sot np on behalf of the defendants that 
they are entitled to bold the village as revenue free or rent-free must, 

therefore, fail. 

Our attention has been drawn to several oases, notably the case of 
nurryhur Mokopadhyaya v. Madhab Chandra Baboo (1) as authority for 
the proposition that the land oould nob at this distance of time be resum¬ 
ed. But in that case the Judicial Committee laid down that the burden 
of proving that the land was mah by which they meant that either no 
revenue bad been paid at any time einoe the Permanent Settlement or 
that the land was not assessed, was on the plaintiff, the person who 
attempted to resume. It ie apparent in this case that, at the Decennial 
or the Permanent Settlement, Paterha was not considered to be a rent- 
free village, but it was assessed with revenue. We feel, therefore, no diffi¬ 
culty in coming to the oonolusion that the lower Court was wrong in 
holding that Paterha was a rent-free village and oould not bo assessed. 

What then was the relaticn between the parties, the present pro- 
pri etor of estate No. 661 a nd the pres ent defendants ? The plaintiff is a 

U) (1S71) 14 Moo. I. A. 163. 
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pnrobaser free of enonmbranoes. He oannob be affected by the laobes of 
the defaulter or his predecessors. He is entitled to hold all the lands of 
the estate in the same condition as they were at the'time of the Permanent 
Settlement. At the time of the Permanent Settlement! Paterha was 
assessed with a revenue of Bs. 80, which according to the value of the 
rupee at the present day would be Bs. 85-5-5. We see no reason why the 
plaintiff should not have the same position as the Government would bavci 
if the Government had purchased the Mahal at a sale for arrears of Gov¬ 
ernment revenue. The Government would have been entitled to say;— 
"This land was assessed and the assessed revenue [938] was Bs. 86-6-6, 
and the Government is entitled to realise this sum from Paterha.” The 
position of the plaintiff is the same. The inoambranoe, which bad been 
created by tbe laches of the defaulters or tbe actions of their predecessors, 
was not binding on the present plaintiff. He was not bound to recognize 
a rent-free title, but he was entitled to say "pay me what you would have 
to pay at the time of the Permanent Settlement, that is the sum of sicca 
Bs. 80.” Seobion 37 of Act XI of 1859 does not avoid enoumbranoeB of 
every kind nor does it allow tbe purchaser to assess rent at a rate higher 
than that paid from before the Permanent Settlement, notwithstanding 
that no rent was levied from a long series of years. 

It might be that Kaita Narain allowed tbe defendants to hold the 
land rent-free, that is to say, did not realize any rent from Paterha. It 
might also be that, since 1793, the holders of the estate never realized any 
rent. They might be barred by the rules of limitation. The ground of 
estoppel might operate against them or they might not choose to realize 
any rent. That is no reason why the purchaser should not be allowed to 
realize the assessed revenue as rant. We are, therefore, of opinion that 
the defendants in the present case are bound to pay to the plaintiff the 
sum of Bs. 85-5>6 per annum with cesses as laid down in the Bengal Cess 
Act. If there are any other charges, which are leviable with respect to 
such tenures, the defendants are bound to pay the same to the plaintiff. 

We, accordingly, modify the decree of the lower Court and declare 
that the plaintiff is entitled to recover from the defendants tbe sum of 
Bs. 85-5-6 per annum with cesses according to the Goss Act in four quar¬ 
terly instalments and he is also entitled to recover tbe arrears for three 
years preceding the institution of the suit and for the period during tbe 
pendency of the suit with interest at six per cent., the annual amount 
being assessed as above payable in quarterly instalments. We may add 
that this rent of Bs. 86-5-5 arrears is not enbanoeable according to tbe 
law now in force, as the lands must be considered to be comprised in a 
tenure existing from before tbe Permanent Settlement. 

We direct that each party do pay bis own costs in both Courts. 
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[939] APPELt/ATE CIVIL. 

Before Hon’hle Mr, R. F. Rampini, Aoiing Ohief Juztioe and Mr, 

Justice Ry^et, 

PoiiiN Chandra Mandad Bodai Mandad.* 

[23rd Jana, 1908.] 

Hiniu Laio^'^idoto*s estate-^Alienation of portion of estalB without ie^al necessity-^ 
Content of necet reversioner. 

Alienation by a Hinda widow of a portion of bet baeband's aetata, witbont 
legal neoeseity, bot with tbe oonsent of the next leyeceioner, ie valid. 

Marudamuthu Nadan v. Srmtvasa Pillai (1) diaonased and not followed. 
Behari Lai v. Madho Lai Ahir Qayatoal (2) explained. 

Badha Skyam Sircar v. Joy Ram Senapati (3) distinguiabed. 

Nohokithore Sarma Roy v. Sari Nath Sarma Roy (4). Sem Chunder Sanyal 
V. Sarnamoyi Debi (6). Vinayak Vilhal Bhange v. Oovind Venkaiesh Kulkami (6), 
Bajrangi Singh v. Manoknrnika Bakhth Singh (7) and Annada Kumar Roy v. 
Indra Bhutan Mukhopadhya (8) followed. 

CFol. 16 T. 0. 637 r Bef- 17 O. W N. 1062=21 I. 0. 200=19 O. D. J. 318: 95 I. a 90: 
42 Mad. 628=36 M. Tj. J. 493; 40 Cal. 721.] 

Second AppEAD by the plaintiffs, Palin Chandra Mandal and another. 
Sree Nath Mandal and Loke Nath Mandal were brothers. The former 
left a ^idow. who had a danghter and a grandson (daughter’s son). Out 
of 16 bighat of land left by Sree Nath, his widow, daughter and daughter’s 
son sold 4 bighas to defendant No. 4, the consideration being Bs. 100, 
the amount of dower, which would otherwise have been payable by . the 
daughter's <^00 on his marriage with the daughter of defendant No. 4. 
The nlaintlff'appellants sued for possession of the land in question, on 
[ 940 ] the allegation that tbe kobala in favour of defendant No. 4 was eze> 
outed without consideration or legal necessity, and was not valid beyond 
the lifetime of the widow of Sree Nath Mandal. Tbe plaintiffs, on the 
death of the daughter and the daughter’s sou, have become the reversion¬ 
ary heirs of Sree Nath, their father’s brother. It was agreed on both sides 
that the marriage of a daughter’s son was not a legal necessity. 


Tbe Munsif dismissed tbe suit. On appeal, another contention of 
the appellants was raised, viz., that tbe conveyance of a part of the estate 
was invalid. The District Judge agreed with the Munsif and dismiesed 
the appeal. 


Babu Ram Chandra Majumdar for the appellants. The Full Bench 
case of SohoTcishore Sarma Roy v. Hart Nath Sarma Roy (4) is in my 
favour. There cannot be a relinquishment of a part of tbe estate : Behari 
Lai V. Madho Lai Ahir Oayawal (2). Tbe words used in that case were 
"whole estate " and not " portions of estate.*’ 

[Rampini A. C. J. It only meant the estate, which was transferred, 
should get vested at once in the grantee.! 


• Appeal from Appellate Deoreo No- 674 of 1907, against tbe deorae of 0. B. 
Pittar* Dietriat of Mvirehidab id. dated 8tb January 1907. ooafirmiag the decree 

of Bitendra Kumar Datta, Massif oi Kasdl. dated 3rd July, 1906 


(1) .1898) T. D. R. 21 Mad. 128 

(2) (1891) I. D R. 19 Gal. 236; D R. 19 
I. A. 30. 

13) (1890) I. Tj. R. 17 Cal. 896. 

(4) (1684) I. li. B. 10 Ool. 1102. 


(6) (1894) I. Tj. R..99 OaT. 354. 

Ifi) (1900) I L R 26 Bom 129. 

(7) (1907) I. Tj. P. 30 All 1; Tj. B. 35 I. 
A. 1. 

(8) (1907) 12 O. W. N.U9. 
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1908 The case of Bajrangi Singh v. Manokarnika Bakhsh Singh (1) does 

JUNB 98. noil bouoh the poinli ab issue in this ease. In thab ease bhe whole esbabe 

was alienabed and the oonsenb was given aifaer all the sales had been aom- 
plated. There is no ease of this Court, which deals with alienation of part. 

_ [Bahii Aihu Tosh Mukherji for the respondent pointed out the case 

S5 0. 989=12 of Hem Chunder Sanyal v. Sarnamoyi Debi (2)]. 

That is an obiter dictum. In Marudamuthu Nadan v. Srinivasa 
Pillai (3) it has been hold that alienation of a part is voidable. 

iBabu Ashu Tosh Mukherji cited Vinayak VOhal Bhange v. Qovind 
Venkatesh Kulkarni (4).] 

[941] That case was decided on a different principle, viz.i that aliena¬ 
tion made with bhe consent of the three reversioners was presumed bo be 
for legal necessity. In Badha Shyam Sircar v. Joy Bam Senapati (5) it 
was held after a consideration of the case of Nohokishore Sarma Boy v. 
Hari Nath Sarma Boy (6) that alienation of part of a widow's estate is 
not valid. 

[BAMFINI a. 0. J, In that case some of bhe reversioners only con¬ 
sented.] 

Bead passages from Dayabhaga and Mayne’s Hindu Law and Usage. 

Bahu Ashu Tosh Mukherji for the respondent. Nobokishore Sarma 
Boy v, Hari Nath Sarma Boy (6) is in my favour. Thera is no distinction 
between an alienation of a part or of the whole. Hem Chunder Sanyal v. 
Sarnamoyi JJebi{9i) is directly in point and not an obiter. So is Bajrangi 
Singh y. Monakarnika Baksh StrtgfJi(l). The Full Bench case of Maruda¬ 
muthu Nadan v. Srinivasa Pillai{B) wrongly construed the Privy Council 
case of Behari Lai v. Madho Lai Ahir Qayawal{l). The Privy Council 
case did not relate to the relinquishment of a life estate. If it were s 0 ( a 
judgment would have been unnecessary. Badha Shyam Sirear v. Joy 
Bam Senapati(l) has no application, as oonsenb was not the basis of the 
judgment. See also Annada Kumar Boy v. Tndra Bhus'an MukhopadhyayS), 

Bahu Bam Chandra Majumdar in reply. There are really no oases 
of this Court directly in point. The last case cited for the respondent (7) is 
not in point. There only soma of bhe reversioners sued for their share of 
the property. It did not deal with alienation of part. 

Cur. adv. vult. 


Bambini, A. O. J. and Eyveb J. The question contested before 
ns in this second appeal is whether the alienation by a Hindu 
widow of a portion of her husband's estate without [942] legal 
necessity, but with the consent of the next reversioner, is valid 
or not, or whether an alienation by a Hindu widow in such circum¬ 
stances is valid only, if she alienates the whole of her husband’s proper¬ 
ty. The judge in the Court below has decided that the widow may 
alienate a portion of her husband’s property, if bhe next reversioner 
concents. The appellant’s pleader contends that this view is inoorreot 
and bhat, unless the Hindu widow alienates the whole of her husband's 
property and so, as it ware, surrenders the whole of her interest in the 
whole of her husband's property, the alienation is invalid. The learned 
pleader for the appellants has cited the following cases in support of bis 


(1) (1907) I. ti. B. 80 All. l; Ij R. 86 I. 
A. 1. 

(2) (1304) I. Ij- B. 22 Cal- 854. 

(8; (1898) I. Jj. B. 2 Mad. 128. 

(4) (1900) I. Ii. B. 26 Bom. >.129. 


(6) (1890)1^1. Ij. R. 17 Cal. 896. 

(ft) tl8P4) I. Tj. B ip Cal. 1102. 

(7) (1691)il. L. R. 19 Cal. 986; Ii. B. X9 
I.'A. 80. . - . s 

(8) (1907)a2 O.W. N. 49. 
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vXom'oiz.x Behari Lai Madho Lai Ahir Qayawal (l), Marudamuthu ^gos 
Nadan v. Srinivasa Pillai (2), Radha Shyam Siroar v. Joy Bam Senapati JuNa as. 

(3). By the other side, the oa^es of tJobokishore Sarma Boy v. Hart Nath - 

Sctrma Boy (4), Hem Chunder Sanyal v. Sarnamoyi Debi (5), VinayaJc 
Vithal Bhange v. Qovind Venkatesh Kulkarni (6), Bajrangi Singh v. Ma- - 

nokarnika Bakhsh Singh {1) BktiA Annada Kumar Boy v. Indra B^usan 3S 0. 930^13 
Mukhopadhya (8) have been relied on. 9* M. 887 

We are of opinion khati the view of the learned Distriob Judge is 
oorreob and tbab a Hindu widow may validly alienate a portion of her 
husband's share in property with the consent of the next reversioner. 

There would seem to be no reason, why she should not do so; or why to 
make a valid alienation she must convey or surrender the whole of her 
husband's property. The only direct authority for such a view is to be 
found in the judgment of the Madras High Oourt in Marudamuthu 
Nadan v. Srinivasa PHlai (2), in which the two former judgments of 
the Court to the contrary effect are overruled; but the decision in 
this case would seem to be based on a mistaken interpretation of 
the rule laid down by their Lordships of the Privy Council in 
Behari Lai v. Madho Lai Ahir Qayawal (L), viz., that the surrender 
must be absolute and complete and that the whole estate C943] 
should be withdrawn. This does not, wa think, mean that the bus- 
band’s whole property must be alienated. It only means that the 
whole estate of the widow in the husband’s property must be withdrawn 
and that she cannot retain any interest in it. In the case of Badha 
Shyam Sircar v. Joy Ram Senapati (3) some of the reversioners only con¬ 
sented to the alienation and for this reason it was held to be invalid as 


being an alienation of only a part of the Hindu widow's interest. The 
case reported in the footnote at page 900 shows that this was the meaning 
of this judgment. The case of Behari Lai v. Madho Lai Ahir Qayawal (1) 
has been considered by the District Judge in his judgment and, we think, 
must be interpreted in the way in which, while alluding to Mr. Justice 
Subramania Aiyer's judgment in Marudamuthu Nadan v. Srinivasa 
Pillai (2), we have indicated it should, in our opinion, be construed. 

On the other band, the Full Bench decision in the case of Nobo 
Kiskore Sarma Boy v. Hari Nath Sarma Roy (4). broadly lays down that; 
—"under the Hindu law current in Bengal a transfer or conveyance by 
the widow upon the ostensible ground of legal necessity, such transfer or 
conveyance being assented to by the person, who at the time is the next 
reversioner, will oonolude another person not a party thereto, who is the 
actual reversioner upon the death of the widow, from asserting his title to 
the property." The Full Bench make no distinction between an aliena¬ 
tion of the whole or of a part of the property. Then in the case of Hem 
Chunder Sanyal v. Sarnamoyi Debi (5) it has been expressly said;—"The 
widow may convey to the reversioner or to a third party with the consent 
of the next reversioner, the whole or any portion of the estate 
and the transferee will acquire an absolute interest." It is objected 
that this is an obiter dictum, but it is the view of a distin¬ 
guished Hindu lawyer. The case of Vinayab Vithal Bkange v. 
Qovind Venkatesh Kulkarni (6) is a direct authority for bolding that 


(1) (IS31' I Ls Jl 19 OU. 2^3: U. R. 19 (5) (H >1) I. D. R. 22 Oal. 354. 

I. A 30. (f>) vl901) I. Cj R. 25 Botn. 129. 

(2) {1S93» I. Ej. R 21 Mai. 123. (7) (1937) I D R. 30 All. 1 : Ij. R. 36 

(3) (1393) I, Cj. R 17 Oal. 806. I. A. 1. 

(4) '(1881) 1. u. a 10 Oal. 1101. (3) (1907) 12 0. W . N 49. 
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igOB ^ Hinda widow may validly alienate portions of her husband's 
JUNB 38, [934] property with the oonsent of the next reversioners. The case of 

Bajrangi Singh v. Manokarnika Bakhsh Singh (1) is also an authority for 
this view. In this oasa portions of the husband's property were alienated 
^ ^ on different oooasions between 1872 and 1876. The subsequent oonsent 
35 0. 939=12 of the reversioners, though given in 1877 and 1878, was held to validate 
0 . W. N. 887 the alienations. Again in Annada K-nmat Roy v. tndra Bhusan Mukho^ 
380^' Vddhya (2) the alienation by a Hindu widow of the half share of her 
husband's property in favour of the then reversioner was held to be legal 
and valid. 

The consensus of authority is accordingly in favour of the view taken 
by the learned District Judge. 

We dismiss the appeal with costs. 

Appeal dismissed. 


85 0. 9«5. 

[943] OBiaiNAIi CBIMINAIi. 

Before the Hbn’&Ze Mr, R. F. B€nnpini. Acting Ghief Justioe. 


Emperor v, Phanendra Nath Mittbr.* 


[22nd July, 1908.] 

Sedition—Incitement to insurrecHon^Reaeonable criticism ,of GovernrHent-^Indtan 
Penal Code (Act XLV of 1880) 8.124 A^Admissibility of sedtitous arttcles not 
forming the subject of the charge-^lAability of printer Jor seditious matter tna 
newspaper-^Act XXV of 1867, 8. 7. 

A leasonable otitioiam of the aobion of Government in a parfeioalae 
without any attempt to create hatred or contempt against it is not _ aeaitlOB, 
but an incitement to Insurreotion falls within the scope of s. 134A of the renai 
Code, 

Seditious articles published in the same newspaper, not forming tlw subject 
of the charges, on which the prisoner is being tried at the time, are admisaiDie 
to show the intention of the person, who printed or published the latter. 

Section 7 of Act XXV of 1867 makes the printer or publisher responsible 
for everything appearing in the newspaper, whoever the author of the seditious 
articles may be, unless be can prove absence from the office of the P»P®J 
good faith and without knowledge that during his absence seditious naatter 
would be published. It is nob absence in good faith toe the printer to go away, 
but with full knowledge of what is going to happen In his absence and for tne 
purpose of shirking his liability. ^ 

Queen-Bmpress-v. Bal Qangadhar Tilah (^U dissented from. Bamaeami v. 
Lokanad<v (4), approved of. 


[Ref: 32 Mad. 3.] 

OBIGINAI/ OrIMINAIi, 

The prisoner, who was the printer of the Jugantart' a vernacular 
newspaper published in Galoubha, was tried at the Third Criminal Sessions 
of the High Court of 1908. under section 124A of the Indian Penal Code, 
for the publication of certain seditious articles In lbs issue of the 9bb May 
lasb. It appeared that on the 4bh March last ha had appeared before the 
Chief Presidency Magisbrato, and signed a declaration, under the Printing 
Presses and Newspapers Act (XXV of l867)i that he was the 


(1) (1907) T. D. R. 30 All. 1 
I. A. 1. 

(2) (1907) 12 O. W. N. 49. 


* Original Oriminal. 

iD B. 85 (8) (1897) I. D. R. 22 Bom. 112, 181. 

(4) (1886) I, D. a 9 Mad. 887. 
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printer of the "Jugantar:’ On the 11th April there was a ptoseoubion, 
against him for a similar offence. He surrendered on the 2lst, and 
[9461 was released on baili which was withdrawn on the llbh May. On 
the 19tb May he put in a deolarabion before the Chief Presidency Magis¬ 
trate that he bad ceased to be the printer of the *'Jugantar.*' 

The Standing Counsel {Mr. W, Gregory) for the Grown. There are 
two main propositions that the prosecution must prove. The 6rst is 
that the articles are seditious, that is, that they would to an ordinary 
reader present the object of attempting to excite feelings of disloyalty to 
the Government. In the issue of the paper of the same date on which the 
articles, which were the subject of the charges, appeared, there are a series 
of other short articles, which constitute a direct incitement to murder and 
rebellion. These throw light on the intention of the writer with respect to 
the matters charged against him. The second proposition is that the 
latter was connected with the publication of the said articles and liable 
for them. He made a declaration before the Chief Presidency Magistrate 
that he was the printer of the newspaper in question, which was with¬ 
drawn only on the 19th May, and during this period his name appeared 
in the paper as the printer. The burden of proving that he bad nothing 
to do with the publication of the articles lies on him, and he has not dis¬ 
charged it. . j 

Mr. B. P. GhosK {Mr. S. Baldar with him) for the prisoner, contend¬ 
ed mainly that at the time the articles appeared he was not in town and 
nob cognizant of them, though his name .still appeared in the paper as the 
printer. He referred to Queen-Bmpress v. Bal Gangadhar Tilak (1). 

Rampini, A.C.J. Gentlemen of the Jury. With regard to the charge, 
it is one under section 124 of the Indian Penal Code. The section runs as 
follows :—“Whoever, by words, either spoken or written, or by signs, or 
by visible representation, or otherwise, brings or attempts to bring 
hatred or contempt, or excites or attempts to excite disaffection towards 
His Majesty or the Government esbabliehed by law in British India, &o, 
[947] Then, there is an Explanation, which says, “ The expression dis¬ 
affection ’ includes disloyalty and all feelings of enmity.” and theri comes 
the second Explanation, which points out that comments expre-'sing die- 
approbation of the measures of the Government with a view to obtain 
their alteration by lawful means, without exciting or attempting to excite 
hatred, contempt or disaffection, do not constitute an offence uoder the 
section. Then comes the third Explanation, which says that comments 
expressing disapprobation of the administrative or other action of the 
Government, without exciting or attempting to excite hatred, contempt or 
disaffection, do not constitute an offence under the section. 

Therefore, if the articles referred to In the charges contain what you 
noay consider a reasonable oiitioism of the action of Government in a 
particular matter without attempting to create hatred, or contempt of 
Government, then of course the accused is not guilty under the section. 
But if otherwise, then be will he guilty under the section as having print¬ 
ed and published articles oi a seditious nature. I would point out to you, 
gentlemen, that there are three charges against this aooused person In con¬ 
nection with the three atbioles. But the object of bringing three charges 
is not in any way to increase his punishment. This is nob the object of the 
prosecution in this case. The object of the proseoubion in mentioning 
three articles in the charge was merely for the purpose of deffnitoly 

(1) (1897) l.Ii. R. 92 Bom. Il2, 181. 
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showing whafc the articles were. If you think that any one of them is 
seditious, then you are justified in oonvioting the aooused, but not, 
if none of them are seditious. The reason is that the law allows three 
ononoes to be included in one charge and not more. Other articles 
have been printed and put before you. They are taken from the 
same issue of the paper to show the style of the paper. They will 
help you to come to a conclusion as to the intention of the person, 
who printed and published the three articles, which are the subject 
of the charge. If you come to the conclusion that those articles 
were only solitary oases, then that would be a different matter, 
but the other articles put in will show to you that there was a 
deliberate intention of preaching sedition, and thus they are relevant 
and ^missible under the oiroumstanoes of the case. Gentlemen, there are 
[9483 two points, which will have to be determined before you give your 
verdict in the case. First, whether the articles are seditious, and, second¬ 
ly, whether the accused printed and published them. These articles have 
been published in a paper called the "Jugwiar:* I do not know whether 
the European gentlemen of the Jury know what means. 

Therefore, I would explain wbat its meaning is. is derived 

from two words, J'uga (an age) and antar (another), and it means another 
age, a new era. We, Europeans, divide the mythological ages of our 
history into three periods. We speak of the Golden Age, the Silver Age 
and the Iron Age. So the Hindus divide their mythological times into 
four. They speak of («) the Satya Juga, which is the age of truth. It is 
universally admitted that it has passed away ; (it) the Treta Juga, which 
is the Silver Age, the age of knowledge; (iii) the Dwapar Juga, the Cop¬ 
per Age, the age of sacrifice; (to) the Iron Age, in which we live, is the 
Kali Juga, which, speaking generally, is the age of degeneracy and wicked¬ 
ness. The gentlemen of the Jury, who are Hindus, will know that the 
Hindus believe that at the end of Kali Juga Vishnu will descend to this 
Earth and put an end to all sin, and a new era will begin. I do not 
know whether the title of the **Jugantar* implies that this has already 
begun, or that the new era is still to come. Bub the title of the paper 
has in this way some relevancy. 

Now the first question to be decided is, whether these articles are 
seditious or not, whether they are intended to exoite disaffection towards 
His Majesty or the Government establised by law in British India, or 
whether they oome under the category of reasonable oritioism of the 
acts of Government. I do nob wish to take up your time on this point, 
as Mr. Gregory has already dealt with it, and the Counsel for the defence 
does not deny that the articles are not seditious. But this does not relieve 
you of the bask of considering the articles for yourselves. I will now 
point out a few passages to you. The translations of the articles have 
been printed so that you may follow me quite easily. ' 

In the first article entitled, ** Death wished fort' it is written :— 

* The extensive undertaking, which we have begun, for making 
our country independent. The band of him, who shrinks from 
uselessly shedding blood, will tremble at the lime of usefully 
[9493 shedding blood." Finally, the article goes on ;—** So long as we 
shall nob be fib for entering into this field of devotion, so long shall we 
have to practise useless shedding of blood, so long the play of this sort of 
fruitless death will have to be played." 

Then on the next page is a passage at the end of the first paragraph, 
which is very significant. It is as follows " Bub the restless youth, 
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who has for many flays wanflered about restless aiming at the life of the 
enemy of his country with the object of removing him altogether, the 
hopeless fellow, who has to run into the jaws of death as the result of 
failure, why do not the tears of sympathy of the people of the country 
keep his memory alive ? why floes his conduct get soiled by the stigma of 
rebellion? If self-destroyer and self-offerer be the epithets applied to 
rebels and heroes, respectively, vvhere then lies the difference between 
them." Then in the second paragraph it is said ; Whom have we placed 
in the van of the preparations for an expedition against the ruling power, 
which we have recently made?” Then the article says—"Those sons 
devoted to the mother, who in going to proclaim the truth of their hearts 
have in clear voice denied the existence of the King, who is a foreigner, 
who have gone the way to death enchained by &o." Finally, at the top 
of page 3 is the following—" A oail to death is now being sounded. Let 
nobody remain indifferent any longer, let those, who know how to die, 
lead the van in this party of pilgrims. So long as the preparations for 
the work of war are not complete, so long will you have to die in vain 
and suffer oppression in vain. There is no help for it, e^en if the shaft 
levelled at the foe hurts the breast of the innocent." 

The next article, which is the subject of the charge, in paragraph 2, 
says: ** These untold self-saoriffoing, firmly resolute, heroic, self-restrain* 
ed young men afraid of dharmat who, in the opening days of the year 
1316, having staked their lives in an attempt to remove to sorrows and 
the unhappy lot of the country, have to-day fallen into the grasp of the 
Firingee, through the efforts of the traitor, have been born again and 
again in order to establish the kingdom of righteousness in India." 

In the third paragraph is the passage beginning with “ The rod of 
Providence has been uplifted in order to destroy the [950] mlechoha 
kingdom." I forgot to ask the translator the meaning of the word 
mlechoha,'‘ Hut it means an outcast. It is often applied to foreigners. 
Any body, who is outside the pale of the Hindu religion, is a mUchcha.** 

The last article, which is the subject of the charge, is entitled “ Con¬ 
spiracy or desire for freedom." It Is probably, as Mr. Gregory has pointed 
out, the worst article of the three, It says :—" The word * conspiracy’ is 
very ugly, and implies meanness. It is only a secret plot against the 
King, which is called ’conspiracy.’ Did the prisoners in Calcutta get up a 
plot against the King in secret ? Surely not. A secret effort or endeav¬ 
our for gaining independence cannot be called a 'conspiracy.' And the 
Bnglisb again are nob the rulers of this country. Nobody can take as a 
'conspiracy* the attempt, or expedition against one, who is not the King, 
but a robber, a thief, a barbarian, an uncivilized person and an enemy of 
India." Then it winds up by saying : " The English are demons and 

hence they are thwarting these intelligent persons In the performance of 
that meritorious act. We really want independence. India is not the 
Englishman’s paternal property. The Englishman is nobody to this 
country. The thirty oroies of the people of India ought, for the good of 
the entire mankind, to destroy them immediately, like Eavan’s dynasty. 
People of India, beware, do not call this a 'conspiracy’." 

Then the otb^r articles, which are nob the subject of the charge, but 
only put in and printed to show the intention of the person, who printed 
and published these axtioles. are charged (1) " A call" It contains the 
passage : " Arise, people of this country. You are not weak, we welcome 

yon in a loud voice. You come, wake up, come the whole country. Let 
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as fulfil bbe long oherisbed desire of bbe Barbb 'wibh bhe warm blood 
of this unruly raoe, who are given to danolng violently like demons. 
Do not remain asleep any more." Then it says; *' India shall be 

independent. Bise people of Indiai arise. Arise, when suoh a religious 
war comes on. To-6ay India’s religious war has ooma." The next 
artiole, " What is barbarity,'' is nob of very much importanoe. But 
the last paragraph of the next article, Bxhibit 5-12, " Trample 

down the enemy is very significant;—“ If in the attempt to destroy 
[951] the enemy a woman is accidently killed, then God can have no 
cause of displeasure like the English. Many a Putana must be killed in 
the course of time in order to extirpate the raoe of Asuraa from the breast 
of the Earth. There is no sin in this, no mercy, no affection." The next 
article is nob of much importance. The next one is an invocation to the 
Goddess of War. The next article entitled ** Who is the rebel,'* says:— 
** Inhuman oppression is being committed on Aurobinda Ghosh and others. 
Are they rebels? None of them are rebels. They are entitled according 
bo the very canons of justice to rise against the English. The English are 
strong and they^are weak. This is why they are entitled to collect arms 
in secrecy. It is with secrecy that arms have to be collected in order to 
kill an enemy. For this reason these men are not rebels, and cannot be 
arrested as conspirators either. They are enemies of the English, but the 
English are not the rulers of India, they are India's foemen. Anything 
that may be done to kill such a foeman is consistent with dharma» 
Indians be careful, do not mock these men as rebels or as conspirators," 
Finally, there is an article about the prisoner, Khudiram Bose, about 
which I do not wish to say anything. 

These are the articles, the first three of which are the subject of the 
charge. It is for you, gentlemen, to say, whether you consider that they 
were meant to excite hatred, contempt or disaffection towards the Govern¬ 
ment of this country. The law forbids it by section 124A of the Indian 
Penal Ooda. If they are not seditious, then the accused is not liable to 
punishment. But you have only bo look to these articles and to say 
whether they are seditious or nob, or whether they preach war and invite 
the people to rise against the Government of the country and bo take 
steps for entering into revolution. That is all that I need say on the 
first point, namely, whether the articles are seditious or not. 

The next point bo be considered is, whether the accused is guilty of 
having printed and published these articles. I would like here bo refer to 
the language of section 124A, viz. ; ** Whoever, by words, either spoken or 
written &o/* Here the words are and according to the General 

Clauses Act the word “ written” includes "printed”. Now, we have to 
consider whether [952] the accused was responsible for the articles or 
nob. He is the printer of the “ Jugantar". newspaper, and you have seen 
the'deolarations that have been put in to-day and which, I think, you 
will find have been proved by very satisfactory evidence. In fact, the 
learned counsel for the defence has not attempted to cross examine the 
witnesses, who prove these declarations, or to call in question their credit 
in any way. The witnesses have produced the declarations under Act 
XXV of 1867. They prove that the accused made the declarations and 
that he was the printer of the paper. They also prove the thumb im¬ 
pressions, the signatures and identity of the accused. Thefie are questions 
of fact, which are entirely for you to decide and not for me. You have to 
decide whether there is any ground for disbelieving the evidence. This 
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deolaration of the aooused was made od bbe 4fih of March 1908. On the 
19th of May. the aooused oame and put in another deolaration, revoVing 
his previous deolaratioD. but these articles were printed on the9th of May, 
which is about ten days before he put in his deolaration oanoelling his 
previous one. His defence is that he is not responsible for these articles, 
as he was not in Calcutta. Qentlemen, there is a great difference bet¬ 
ween an ordinary prosecution and the case of the liability of a printer. 
Section 7 of Act XXV of 1867 lays down that '* in any legal proceeding 
whatever, civil as well as criminal, the production of a copy of such deolar- 
atioD, as is aforesaid attested by the seal of some Court empowered by 
this Act to have the custody of such declaration shall be held, unless the 
contrary be proved, to be snffioient evidence against the person, whose 
name shall be snbsoribed to such declaration, that the said person was 
printer or publisher or printer and publisher of every portion of every 
periodical work, &o.'’ This applies both to civil and criminal pro¬ 
ceedings, and the object of the section is very clear. It makes the printer 
responsible, whover may be the writer of the articles in the paper, and, 
therefore, a prosecution may proceed against the printer. Mr. E. P. 
Ghosh has called our attention to the case of Queen-Empresi v. Bal 
Oangadhar Tilak (1). lb is an old case, as it is a case under the Indian 
C953] Penal Code, before it was altered by the legislation of 1897. This 
is a case, in which the provisions of section 7 of Act XXV of 1867 have 
not been considered. >Tbere is another ease, Ramasami v. Lokanada (2), 
which lays down much more clearly and correctly, 1 think, what 
the duty of an accused person is as regards the discharge of the liability, 
which he lies under under the section. It has distinctly been said that 
the provisions of section 7 of Act XXV of 1867 throw the onus upon the 
aooused person, who is bound to prove the contrary. Now, gentlemen, 
we have to gonsider whether the aooused has proved the contrary to your 
satisfaction. If he has, then you must acquit him. If ha has nob, then 
you will be justified in oonviobing him. He says that he went bo Benares 
to bid goodbye to his mother after the first prosecution against him was 
instituted. Then be went to Bankipore to see his friends and finally he 
returned to Calcutta. He was arrested and bis bail was oanoelled on the 
11th May, and finally he oanoelled his declaration on tho 19bh May. You 
must see that from the 22Dd April up to the llth May he was nob in oas> 
tody. He was the printer and publisher of the paper during that time. 
With regard to his absence from Calcubba and bis visits bo Benares and 
Bankipore, he has produced no evidence at all, and it is for you to say 
whether you consider that the terms of the section “until the contrary 
has been proved*' have been satisfied. If you consider that ha was not In 
Calcutta, and that he was away in good faith, then you will be justified 
in acquitting him. No doubt absence in good faith and without 
knowledge of the seditious articles would be sufficient evidence to 
the contrary, bub not absence in bad faith. Suppose a man, who 
is the printer of a paper, goes away knowing very well what is going 
to happen in his absence, and for the purpose of shirking his liability. 
That is not absonoo in good faith. If he really went away to 
see his mother believing that his paper would be fairly oonduobed in 
his absence and that no seditious articles would be published in it. ho 
may be excused. Bub looking at the circumstances of this case it appears, 
when he made bis deolaration, that ha knew very well that seditious 

(l) ( 181 T) [ Cj W. 21 Ban lia, 191. (2» (1835) I. li. B. 9 Mad. B37 . 
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[954] ariioles had been published ia 16, for he admitted bo Inspeobor 
Mahapatro, that ha knew that the three previous printers of the paper had 
been oonviotad of offenoes under section 124A. Then, when ha went 
away, as he says, to Benares, he knew perfectly well of the prosecution 
against him for previous articles. He went away without baking the 
slightest stops for relieving himself of the responsiblity ha had incurred, 
and, if he went away, ho ought to have made the declaration oancelling 
his previous one before the 196h May. Surely that wouid be the action of 
a person, who went away in good faith. But, gentlemen, the matter is 
uot of much importance, whether ha went away in good faith or not, 
because this question only arises, if you believe he went away at all, of 
which he has produced no evidence. Of course, if you think that he really 
went away and was not in Calcutta, and did not go away to avoid the res¬ 
ponsibility of the printing of these articles, then you will be justified in 
acquiting him ; if not, you will be justified in convicting him. 

Aooused convicted. 


85 C. 955 (=35 I. A. 109=12 0. W. N. 802=8 0. t. J. 94=10 Bora. L. R 648= 
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[955] PRIVY COUNCIL. 

Dbbbndba Nath Doti v . ADMiNiSTRATOR-aRNBRAi* OP Bbngai..* 

[I2th May and 3rd June, 1908.] 

[On appeal from the High Court at Fort William in Bengal.] 

Administration — Sureties—Administration bond—Letters of administration Frauds 
Administrator converting asserts to his own use—‘Transfer of bond to Administrator- 
QeneralSuccetsion Act (X of 1865) «. 212 —Contract Act [IX of 1873 ) s. 20— 
Mistake. 

The appellant was one of two sureties of an administration bond given to the 
High Court at Oaloutta. on the strength of which that Court on 15th August 
1902 granted Utters of administration to the estate of a person, who it was 
alleged in the petition had died in England intestate. The administrator, a 
member of a well-known firm of solioitors in Oalontta, who represented himself 
. to be the attorney of a fiotitious person called the next-of-kin of the deoeaaed, 
got possession of the assets in India, which consisted of bank shares and con¬ 
verted them to his own use. 

It was subset^aently found that he had obtained the letters of administration 
by fraudulent misrepreaentation to the Court, of which fraud however the sure¬ 
ties were not o^gnUant- He absconded, but was apprehended, tried, and con¬ 
victed. The grant of administration in his favour was oanoelled and in May 
1901, letters of administration, with a will annexed, ware granted to the res¬ 
pondent, the Administrator-General' of Bengal, to whom the administration 
bond of 15th August 1902 was transferred, and who brought a gait against the 
defaulting administrator aud the sureties on the bond. The former did not 
appear. 

The first Court made a decree against the defendants for the amount of the 
proceeds of sale o! the bank shares, which was upheld by a majority of the 
Court of appeal. 

Held, affirming the decision of the Courts in India, that the sureties were 
liable. The bond did not become void when the letters of administration ware 
oanoelled and, while they remained unravoked, the granted was to all intents 
and purposes administrator of the estate in Indiioftho deoeaiad, and for his 

acts and defaults as administrator the sacoties were and ramainel rasponaible. 

[Pol : 7 I. O. 9 ; Ref ; 19 0. W. N. 240=21 0. Ei. J. 88=27 1. 0. 715 ; 74 I. 0. 630 = 
86 C« Ej. j. 85^—50 Cal. 49^3 
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Appeal from a deoree (Maroh 23rd 1906) of ^he High Court at igos 
Calcutta in its Appellate Jurisdiction, which affirmed a deoree [956] (March mat 19. 
29bb, 1905) of the same Court in its Ordinary Original Civil Jurisdiction. Junb 8 . 

One of the defendants was the appellant to His Majesty in Council. Fbivt 

The question for decision on this appeal was whether on the malyer' OOUMCiij. 
sation of the estate of a deceased person by the administrator ^'ily and 
properly appointed by the High Court of Bengal* the prima faaie liability | ' i09=12 

of sureties under an administration bond given to the Court fails to arise d. V. N. 802 
or attach because the administrator not only committed the acts of mal^ 0. L. J. 
versation in question, but also obtained the grant of administration to 
him by means of such a course of fraud that the letters of administration i(. ti. J. 
were liable to be, and were afterwards, avoided. S67. 

The appeal arose out of a suit brought by the Administrator General 
of Bengal against the two sureties* of the above-mentioned administration 
bond and the facts will be found folly stated in the report of the case on 
appeal before the High Court (Sir F. Maclean, G.J. and HaRimoxON, 

Stephen, Mura and Gbidt JJ. (L)) and in the judgment of the first 
Court (Sale, J.). 

On this appeal. 

Lord Robert CeoHt K. G. and G. Boydell Houghton for the appellant 
contended that the administration bond was ab initio void. The bond 
stated that Cowie was the constituted attorney of the next-of-kin of 
Craster and the administrator to his estate, and the parties to it agreed 
to and signed it on that basis of fact, and that was the ground for 
the grant of letters of administration being made to Cowie. When* 
therefore, the letters of administration were cancelled and baoame 
void on account of Cowie’s fraud the basis of fact, on which the 
bond bad been entered into, was falsified and the bond was void 
in its inception. Reference was made to ElUs V. Ellis (2); Kepp v. 

Wiggett (3) and Holland v. Lea (4). It was also void owing to its 
having been entered into under a mutual mistake of fact, namely, the 
authority of Cowie as alleged attarney of the next-of-kin to apply 
for. and receive a grant of letters of administration. That, it was 
[937] submitted, was a mistake, as to a matter of fact essential to the 
bond, and the bond was, therefore, void under section 20 of the Contract 
Act (IX of 1872). What the sureties guaranteed was the due admini¬ 
stration of the estate by a person authorized by the next-of-kin, and not 
due administration by a person nob so authorized ; and they relied upon 
the representation by the Court in making the grant of letters of admini¬ 
stration to Cowie that be was the duly authorized attorney of the next-of- 
kin, and the person entitled to have such letters of administration granted 
to him, and that he was the administrator ; they were therefore, it was 
submitted, not liable under the bond for Cowie's default, when it was 
found that he was not the person he was represented to be, nor one, to 
whom such grant should have been made. The reasons given by the 
Judges, who formed the minority in the Court of Appeal in India were 
correct and should be upheld, and the judgment of the majority should be 
reversed. 

Simon, K, C. and C. H. Sargint for the respondent contended that 
the bond was nob void notwithstanding the letters of administration to 
Cowie had been cancelled on account of the discovery of his fraud. Cowie’s 

- l. ti. R. 83 Cal 71;3. 

(9) <19D&) li. B., 1 Gb. 613. 


18 ) (1850) 3 0 0. B. 85. 

(4) (18B4)’.9 Exob. 480, 439. 
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loos frandt if by it he induoed fahe sarebies bo exeonba bhe bond, though it might 
Mat suffioient bo enable bhem bo seb aside bhe bransaobion as between bhem- 

' _.®‘ selves and Oowie, did nob affect the transaction, or entitled them to seb 

FBiVT aside, as regarded bhe Court or the persons entitled to the probeobion 
OOUNOiD. of bhe bond. The Court was not a party bo the bond. The exeonfalon of 
SH «R bond was nob induced by any misrepresentation by the Court in 

I A' ? 09 =la of the letters of administration bo Oowie, for bhe issue of 

C. W. H. 802 grant was necessarily subjeob bo, and oonttagent on the execution 
ns G. £i. J* of the bond, and subsequent thereto. Nor could any mistake made 

sureties as to the real oiroumstanoes of bhe case affeob bhe 
Is H L transaction between them and the Coart, so as to make the bond 
^ 7 * * void. Beferenoe was made to Lester y. Goode (1). Section 20 of the 
Contract Act was not applicable bo the case ; there was no mutual 
mistake essential to the contract. On the wording of the bond the oaeee 
cited for the appellant were distinguished. The bond referred bo de facto 
[9583 administration : and as to the effect of letbers of administration 
sections 242 and 246 of the Succession Act (X of 1865) were cited. 
Notwithstanding that letters of administration were ultimately proved to 
have been void ah initio^ the faob of adminisbration having taken place 
was not destroyed, nor was evety transaction that had taken place by 
virtue of the letters of administration necessarily avoided, especially in 
view of the provisions of section 242. No good reason had been shown 
why the judgment of bhe Court of Appeal in India should be reversed. 

Lord Bohert Cecil K. C. in reply. Cowie was never administrator 
at all; his appointment was null and void ; he was not as he was repre¬ 
sented to be attorney for the next-of-kin of the deceased Craster. Section 
262 of bhe Succession Act was referred to. 

The judgment of their Lordships was delivered by :— 

Lobd Macnaghten. This is an appeal from the High Court of 
Judicature at Fort William in Bengal. 

The appellant, Dabendra Nath Dutt, was one of two sureties in a 
bond conditioned for the duo administration by Ernest Hardwicke Cowie, 
a solicitor in Calcutta, of the estate of a retired Indian Civil Servant 
named Craster. Mr. Craster died In England in August 1898, leaving a 
will, which was duly proved here in the following month of October. 
Part of the deceased's estate consisted of shares in the Bank of Bengal 
and other Indian assets. The Indian assets escaped bhe notice of the 
executors and remained unclaimed and outstanding. On bhe 29th of July 
1902, Cowie, who is stated in the printed oases to have been one of the 
Solicitors to the Government, and who certainly was then in good credit, 
obtained an order for the grant of letters of administration bo himself as 
attorney for a ffotibions person represented by him to be the only son and 
sole next of kin of the deceased, who had, as be pretended, died Intestate. 
The letters of adminisbration were issued on the 15th of August 1902 
on bhe production of a bond in the usual form executed by Cowie and 
the two sureties, who reoeived a small payment for their services, 
but were not themselves parties to the fraud or cognizant of it. 
[959] By these means Cowie obtained possession of the bank shares, 
sold bhem in the market, and converted the proceeds to his own use. The 
fraud was not discovered till the end of 1903, or the beginning of 1904. 
Cowie then absconded. He was apprehended, tried, and oonviobed. The 
grant of administration in bis favour was cancelled, and in May 1904 

(1) asesj 17 W. B. (Eng.) 189. 
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letbers of a3minisbra1iioiii wihh a oopy of the will annexed, were granted to 
the Administrator-General of Bengal. The bond of the 15bb of August 
1902 was then assigned to the Administrator-General, and ha brought 
this suit against Oowie and Gowie's sureties. Gowie made no defence. 
The suit was heard by Sale J. That learned Judge pronounced a decree 
in favour of the Adihinistrator-Goneral. the result of which, so far as 
regards the sureties, was that they were ordered to pay to the administra¬ 
tor a sum OQual to the amount of the proceeds of the bank shares mis¬ 
appropriated by Gowie, together with interest and costs. Both the 
sureties appealed. But the High Court in its Appellate Jurisdiction by a 
majority affirmed the order of Sale J. and dismissed the appeal with costs. 

The case of the appellant Dutt, who alone has appealed to His 
Majesty, as presented to this Board, was that the letters of administration 
granted to Gowie. having been annulled by the Court on the ground of 
fraud, must be regarded as a mere nullity from the beginning ; that Gowie* 
therefore, never was administrator, and that the bond, so far as the sure¬ 
ties were oonoerned, was void and of no effect; for the sureties under¬ 
took to be responsible for a real administrator, not for a person assuming 
to act in a capacity, which he never possessed and which the Court could 
not have conferred upon him. The case was argued very ably by the 
learned Counsel for the appellant, who said every thing that could be 
said on his behalf. But there is really no substance in the appellant s 
contention. So long as the letters of administration granted to Gowie 
remained unrevoked, Gowie, although a rogue and an impostor, was to 
all intents and purposes administrator. Ha, and he alone, represent¬ 
ed the deceased in India. His receipts were valid discharges for moneys 
received by him as administrator. As administrator he oolleoted the 
assets belonging to the deceased in India, and be L860J misappropri¬ 
ated the assets, whioh he so oolleoted. For his acts and defaults as admi- 
nistrator the appellant and his oo-surety became arid must remain respon- 

slble. ,r 1 ,-1 T a 1 .U 

Their Lordships are therefore of opinion that Maclean C. J. and the 

learned Judges, who concurred with him, wero perfectly right, and they 
will humbly advise His Majesty that the appeal must be dismissed. 

The appellant will pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for the appellant ; Vallance & Vallance. 

Solicitors for the respondent; Wade& Lrjall. 
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[961] APPELLATE CIVIL. 

'Before Mr. Justice Mookerjee and Mr. Justice Caspersz. 


JoGENDRA Nath Bai c. Baiiadeo Das,* 

[16th August, 1907.] 

Partition—Co’Owners^DispossesBion—Adverse possession—Oomtructiva possession^ 

Waste land— himitaticn. 

To cfleot a partition the property, if augoeptible of division, mast be trana- 
formed into estates in severalty and one of Buoh estates assigned to each of 
the former occupants for his sole use and aa hta sole property .__ 

• Appeal from Appellate Decree No. 1982 of 1905. against the decree of H. Hotm- 
wood. Diatriot Judge of 24-Pargana9. dated the Slet July 1903, reversing the deoree of 
Baroda Ptaaad 8eo, Munaifio! Sealdah, dated the 2nd February, 1905. 
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Altbough oS'OWners oannot enforoe a pactitloa of a pacb only of tho oommoB 
lands, leaving the rest undividei, and altboagh the entire property must be in¬ 
cluded in the partition, yet, if by mistake, or by oonsent of. the oo owners 
acting ianooently and fairly, a partition of a portion only of their estate has 
been made, whether by order of tbe Court or otherwise, there is no reason, 
why the Court ahonld not grant a division of the remainder at the inatanoe of 
one or more of the oo-ownera. 

The conolusion is, therefore, irresistible that tbe eSeot of a decree in the 
partition suit was to leave untouched the joint title and possession of tbe par¬ 
ties (in the remainder) and that tbe present suit lor recovery of joint possession 
may well be maintained. 

Barnes v. Boardman (1) and Carlnell v. Chambers (2) referred to and Jagatjit 
Singh v. Sarabjtt Singh (3; followed. 

The fundamental rule is that the entry and possession of land under the 
oommon title of a oo-owner will not be presumed to be adverse to the others, 
but will ordinarily be hold to be for the benefit of all. 

Ricard v. Wtlliam (4), Prescott v. Nevers (6), Doe v. Prosser (6?, Doe^ v. Taylor 
(7), Afc Clung v. Boss (6j and Ciymer v. Dawhtns (9/ referred to and approved 
of. Mahomed AH Khan v. Khaja Abdul Qunny (10), Baroda Sundari Veby v. 
Annoda Sundari Deby (11), Ujalbi Bibi v. Vmakanta Karmokar-{li), 

CS623 liiappan v. Manavikrama (13), Mahesh Naratn v. Noxobat Paihak (14), 
Jagar Nath Singh v. Jai Nath Stngh (16) and Pham Singh v. Nawab Stngh (10) 
followed. 

To prove title to land by adverse possession for the statutory period, it is not 
suffioient to show that some aota of possession have been done; the possession 
required must be adequate, in aontinuity, in publioity and in extent to show 
that it is possession adverse to tbe oompetitor ; in other words, the possession 
must be actual, visible, exclusive, hostile and continued during the time neoes- 
saiy to create a bar under tbe Statute of Limitation. 

Badhamcni Debi y. The Collector oj Khulna {11), followed. Armstrong v. 
Monill (18), and Dos toell v Dela Dama (19), referred to and approved of. Leigh 
V. Jack (20) and Wali Ahmed Chowdhry v. Toia Meah Ohowdhry (21), referred to. 

Tbe doobcice of oonstruotive possession applies only in favour of a rightful 
owner and must not as a rule be extended in favour of a wrong doer, whose 
possession must be confined to lands, of which he is actually in posaession. 

Mohini Mohan Roy v. Promoda Nath Roy {22), Badha Qobind Roy y. Inglis 
(23). Udit Narain Stngh v. Oolabchund Sahu (24), Ananda Hart Baaak v. Secre¬ 
tary oj State {25) and Vtthaldas Kanjtshet y. Secretary q/Siafe (26), followed 
Hunwcut v. Peyton (27) referred to. 

34 I. 0. 609=16 0. L J. 281 ; Pef : 20 C. W. N. 1276=36 I. O. 870=1 P L J 
393 ; 9 O. L. J. 133—18 0. W. N. 309; 28 1. C. 449=19 0. W. N. 366 ; 28 o! L J* 
437 ; 87 All. 203 ; 16 1. C. 363 ; Dies ; 1917 JVl. W. N. 327 ; Ref : 77 I. 0. 790= 
37 O. L. J. 191 ; 82 I. 0.934=28 0. W. N. 131-39 0. L. J. 146 ; Fol : 281 O 
662 ; Rtf : 84 Mad. 402=20 M. L. J. 323=1910 M, W. N. 566 ; 27 I. O. 4l2 ; 18* 

I. O. 869 ; 86 I. O. 100 ; 65 1.0. 866=3l 0. L. J. l4l ; Ref : 24 0. W. N. 1057= 
eO 1. O. 298 ; 67 I. 0. 31 ; Fol : 74 I. O. 1018=46 M. L. J. 476 ; Ref ; 78 I O 
895 ; 80 1. O. llS.l 
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The question raised by this appeal was to whether a portion of land 
oomprised in a oerbain holding in mouza Cossipur in the district of the 24- 
Parganas belonged to the plaintiffs jointly with the second and third 
defendants or whether the plaintiffs bad lost their right, title and interest 
in the same through the adverse possession of these defendants. 

It was admitted that the plaintiffs and the second and third de¬ 
fendants were oo-owners of the holding and in L881 under a decree in a 
partition salt a division was made of the land oomprised in the holding, 
but not including the disputed portion, which by mistake of the parties 
and of the commissioner appointed to effect the partition, was omitted 
from the commissioner’s report and from the list of lands in the ffnal 
decree in the partition suit. 

On the 22Qd September 1892 a lease was executed by the tenant in 
favour of the respondents. The plaintiffs allege that [963] in 1901 they 
were ousted by the second and third defendants, who took exclusive poses- 
sion of the disputed land. The present suit was brought on the llbh June 
1903 by the plaintiffs for recovery of joint possession with the second and 
third defendants. The ffrsb defendant set up the title of their landlord 
the second and third defendants, who by way of their defence pleaded ad¬ 
verse possession for over 12 years and contended that the partition suit 
having dealt with the lands in the holding to be partitioned, the plaintiffs 
were not entitled to maintain the present suit. 

In the original suit a decree was passed in favour of the plaintiffs by 
the Munsif of Sealdah. This decree was set aside and the judgment re¬ 
versed by the District Judge of the 24—Pergunahs. Hence the present 
appeal by the plaintiffs to the High Court. 

Babu Nilmadhub Bose (Babu Surendra Chunder Sen with him) for 
the appellants. Go-owners jointly entitled to land, on partition of the 
same, are not deprived with respect to each other of their right, title or 
Interest in a portion therein omitted by mistake of the parties to be dealt 
with in the partition proceedings ; Mohini Mohan Roy v. Promoda Nath 
Roy (l), Radka Qobind Roy v. Inglis (2), Watson & Oo. v. Ramohund 
DuU C3). 

Mr. 0. C. Qhoso (Babu Provas Chunder Mitter with him) for the res¬ 
pondents. The plaintiffs' appellants’ proper remedy is to re-open the 
decree in the partition suit. They cannot 'proceed by way of a suit for 
recovery of joint poseessiou of the omitted portion of land. I rely on 
Alt. 127 in the second schedule of the Ijimitatioa Act (XV of 1877). 

Ct4r. adv. vult* 

Mookbbjeq and Oasperbz, JJ. The subject-matter of the 
litigation, which has given rise to this appeal, is a parcel of land 
comprised in holding No. 129 in the khas mehal of the Government 
in Oossipur in the northern suburbs of Calcutta. The plaintiffs and 
the second and third defendants were admittedly [964] the owners 
of holding No. 129, in which the plaintiffs had a five-sixths share 
and the two defeodants bad an one-sixth share. In 1884 an action 
for partition was brought in the Court of the Subordinate Judge of 
the 24-Parganas in respect of this holding. The preliminary decree, by 
which the shares of the parties were determined, was made in due course, 
and a commissioner was appointed to effect a division by metes and bonnds 
of all the lands oomprised in the holding. By a mistake of the parlies to 

(y (1896) I. L. B. 24 Gal. 2B6. (8) (1890) 1. Ii. R. 18 Oal. 10. 

(2) (1880) 7 O. Ii. B. 964. 
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the litigation, which was shared by the commissioner, the portion now in 
dispute was omitted from the report. As a matter of fact, this portion 
was, at the time, covered with jungle and was separated from the rest of 
the land by a ditch; the aspect of the locality indicated that the land now 
in dispute :^as not included in holding No. 129, which had been directed 
by the preliminary decree to be mapped out and partitioned. The result 
was that the final decree in the partition suit dealt with the lands of the 
holding, other than what is the subject-matter of controversy in the pre^ 
sent litigation. 

The plaintiffs allege that in 1901 the second and third defendants 
took exclusive possession of the disputed lands, ousted the plaintiffs, and 
settled the property with first defendant. Under these oiroumstanoes, 
they commenced this action on the llth of June 1903, for declaration of 
their title, for recovery of possession, and for partition. At a subsequent 
stage of the proceedings, the plaintiffs abandoned thoir claim for partition, 
and the plaint, as it now stands, is appropriate to a suit for recovery of 
joint possession. The claim also originally included a sum of Ks. 30 as 
oompeneation for damage done to trees. This part of the claim, however, 
was also subsequently withdrawn. The suit was contested by the first 
defendant as also by their landlords ; the former set up the title of the 
second and third defendants, and the latter claimed a title by adverse pos¬ 
session for the statutory period ; they also contended that, inasmuch as 
holding No. 129 had formed the subject-matter of the previous suit for 
partition, the plaintiffs were not entitled to maintain the present action. 

The Court of first instance held that the suit was maintain¬ 
able. and that the title of the plaintiffs bad not been extinguished 
[965] by adverse possession on the part of their oo-sbarers. In this view 
of the matter, a decree was made in favour of the plaintiffs. Upon appeal 
the learned District Judge has reversed this decision. He has found, upon 
the evidence, that the disputed land was waste at the time of the previous 
partition suit, and was omitted by mistake from the proceedings of the 
Commissioner, and, oonsequently from the final decree; but he has held 
that the plaintiffs never had a joint title to the land in dispute after the 
partition of 1884, and as they had failed to establish possession within 12 
years of the suit, their claim must be dismissed. 

The plaintiffs have now appealed to this Court, and, on their behalf, 
the decision of the District Judge has been challenged, substantially, on 
two grounds, namely, Ursti that in spite of what bad happened in the suit 
for partition, the plaintiffs were entitled to have their joint title to the 
disputed property declared and to be placed in joint possession thereof ; 
secondly^ that inasmuch as the plaintiffs and the second and third defend¬ 
ants were oo-owners, there title was not extinguished by adverse posses¬ 
sion, as the defendants had failed to prove that there was a disclaimer by 
the assertion of a hostile title and notice thereof to the plaintiffs. 

In support of the first point taken on behalf of the appellants, it has 
been argued by their learned vakil that, as the final decree in the partition 
suit admittedly did not deal with the disputed lands, the joint title of the 
oo'owners was not, in any manner, affected thereby, and, as the exclusion 
from the partition decree was due to the mistake of the parties, the plain¬ 
tiffs are not precluded from asserting their title to the property. It has 
been argued, on the other band, by the learned counsel for the respondents 
that, as the preliminary decree directed the partition of all the lands com¬ 
prised in bolding No. 129, and consequently of the lands now in dispufaei 
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the proper and so^e remedy of the plaintiffs appellants ig to re-open the j[g 07 
decree in the partition suit, where they might obtain the appropriate Aua. 19, 
relief. ~~~ 

After careful oonsiderabioa of the arguments, which have been ad- 
dressed to us on both sides, we are of opinion that the contention of the - 
appellants ought to prevail. In our opinion the [966] effect of the 85 0.961^8 
decree in the partition suit was to leave unaffected the joint title and 
possession of the parties in the disputed land. It is obvious that there “ 
was no partition in fact, so far as these lands are oonoarned, for partition 
is the division made between several persons, of joint lands, which belong 
to them as oo-proprietors, so that each becomes the sole owner of the 
part, which is allotted to him. The mere deffnition of the shares of the 
joint proprietors does not amount to partition of the property, although 
such determination may, as pointed out by their Liordships of the Judicial 
Oommittee in Joy Narain Qiri v. Oirish Chunder Myti (1) and Chidam- 
haram ChHtiar v. Gauri Naohiar (2), effect a severance of the joint 
interest. To effect a partition, however, the property, if susceptible of 
division, must be transformed into estates in severalty and one of such 
estates assigned to each of the former occupants for his sole use and as 
his sole property. If this view were not adopted, the very object of partition 
might be completely defeated ; co-owners may desire to terminate their 
property relations with one another and thus avoid a oontiananoe of that 
discord and irritation which must necessarily attend an association com¬ 
pelled by joint interest, but reprobated by every other consideration. If 
it were held that the mere determination of the shares by the preliminary 
decree was tantamount to partition, co-owners would have to enjoy their 
property jointly, which is precisely what they intend to avoid. If, there¬ 
fore, we bold that the effect of the preliminary decree in the suit for 
partition was not to effect a partition of the disputed lands, it is clear 
that the effect of the 6nal decree was unquestionably not to effect a 
partition ; it is the common case of both parties that by a mistake the 
lands, now in dispute, were excluded from the report of the Commissioner 
and were nob dealt with by the ffnal decree. 

How, then, can it be contended that the disputed lands wore parti¬ 
tioned in the former litigation? One test seems to be conclusive ; if the 
lands were partitioned, bo the share of which co-sharer were they award¬ 
ed? The learned counsel for the respondents found himself unable to 
furnish an answer to this question. He argued, however, that as the 
lands formed the subject matter of [967] the previous litigation, the 
present action is not maintainable either for the recovery of joint posses¬ 
sion or for partition. In our opinion, this contontion is nob well-founded 
on principle and is not supported by any authorities, A very similar 
question aroe^e in the case of Barnes v. Boardman (3), which related to a 
partition of joint-property. It transpired in the course of bho suit that an 
action had been previously brought for partition of an o-tata of which the 
disputed lands formed part ; but that, by a mistake of the parties as to 
their legal rights, these lands had been excluded from the previous suit, 
in which the decree for partition was ma-^e in respect only of the land 
comprised in that aibion. It was argue-^ on behalf of the defendants that, 
as the lands had net been included in the previous suit, they could not 


(1) (1878) I. L. R. 4 Cal. 434. 

(2) (1879) I. L. B. 2 Mad. 88 S. C. Jj. 
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1907 form the subieofc maMer of anoliher litiigabion. This oonbon^^on was over- 
A p&. 1 6, ruled. Mr. Jusbioa Saowlbou^ who delivered tihe judgmenli of the Supreme 
APFBWiATB Jadioial Oourb of Mas3aohu3S0bb3. observed as follows is oonbended 
Oiviii. bhab bhe Gourh will nob make an order for a parftlbiou of a only of an 

— esbabe hold by benanbs in oommon and bhab, bherefore, when a pariiMon 

whioh does nob inolude all bhe lands -bhab should have 
12 C W N~ included, bhe Oourb will nob, in a new prooeeding, do bhab which 
127,' should have been done in bhe original suib. Ib is brue bhab a pabikion for 
a parbibion of a parb of an esbabe held by tenants, in common will nob be 
entertained against bhe objection of any person Interested. Ordinarily, a 
petition of this kind should include bhe entire esbabe held in common, bub 
ib does nob follow, if by mistake or by the consent of all bhe tenants, a 
parbibion has been made of a portion of bheir esbabe, whether by order of 
the Court, or otherwise, bhab the Court is powerless bo divide bhe remainder 
on a pebifaion of one or more of bhe tenants in oommon, Ib would be a 
harsh rule bhab, after a division of a parb of an esbabe, parbibion of the 
remainder could never be ordered by bhe Oourb. When parties have 
acted innooenbly and fairly in making or obtaining a division, which 
does nob cover all bheir esbabe, there is no reason why bhe law should nob 
aid them, when they ask for a division of bhe remainder. The parties 
seem bo have proceeded under a mistake in regard bo bheir legal rights 
[968] and nothing appears, on either side, bo affect bhe right, which peti¬ 
tioners would have in any such oasei if they had, by oommon consenb, 
obtained bhe parfaibion of a parb of an esbabe held in oommon and subse¬ 
quently found bhab a parbibion of bhe remainder of ib was desirable." 

This view appears bo us bo be consistent with principles of justice, 
equity and good conscience, and is supported by bhe decision in bhe case 
of Gartmell v. Chambers (ll and by bhe observations of bheir liordships of 
bhe Judicial Committee In Jayatjit Singh v. Sarahjit Singh (2) we must, 
consequently, afBrm. without hesitation, bhe doctrine that, although a oo- 
owner cannot enforce a parbibion of a parb only of bhe common lands 
leaving the rest undivided, and, although bhe entire property must be In¬ 
cluded in bbe parbibion, yet, If by misbake or by consent of the co-owners, 
acting innocently and fairly, a parbibion of a portion only of bbeir estate 
has been made, whether by order of bhe Court or otherwise, bhere is no 
reason why bbe Court should nob grant a dix^i^ion of bhe remainder at bhe 
insbanod of one or more of bhe co-owners. The conclusion is, bherefore, 
irresistible that the effect of bhe decree in bhe parbibion suit was to leave 
untouched bbe joint title and possession of the parties and that the pre¬ 
sent suib for recovery of joint possession may well be maintained. 

The second ground taken on behalf of bbe appellants raises the ques¬ 
tion, whether bheir title has been extinguished by adverse possession on 
the parb of-bheir co-sbarers, bhe second and third defendants. In our 
opinion, this question must be answered in bbe negative. The principles, 
which are applicable to oases of this description, in which the question 
arises as to whether bhe possession of one co-owner has been adverse to 
bhab of another, must now be taken bo be well settled. The funda- 
menbal rule is that the entry and possession of land under the common 
title of one oo-owner will nob be presumed to be adverse bo bhe others, 
bub will ordinarily be held to be for the benefit of all. The 
obvious reason for this rule is that bhe possepsion of one co-owner 
is, in itsell. rightful, and does nob imply hostility as would the 

(1) (1899) B4 S. W. 862. (2) (1891) I. L. E. 19 Cal. 1B9,172. 
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po5<:essi<)n of a mere stranger. To use tihe language of Mr. Tnslioe 
[969] Story in Rioard v. Williamn (1) the law will never oonstrne a 
possession tortions, unless from necessity; on the other hand, it will 
consider every possession lawful, the oommenoement and oontinuanoe of 
which is not proved to be wrongful, and this upon the plain principle that 
every man shall be presumed to act in obedience to bis duty, until the 
contrary appears. In other words, as the same learned Judge put it in 
Prescott V. Nevere (2), the only difference between the possession of a co- 
owner and other oases is that, acts, which, if done by a stranger would per 
se be a disseisin, are in the ease of tenancies in common perceptible of 
explanation consistently with the real title ; acts of ownership are not, in 
tenancies in common, acts of disseisin. It depends upon the intent with 
which they are done and their notoriety ; the law will not presume that 
one tenant in common intends to oust another ; the facts must be noto¬ 
rious and the intent must be established in proof.'* It follows conse¬ 
quently that one co-owner may hold adversely to his co-parcener, and, if 
his possession is continued uninterruptedly for the statutory period, he 
will acquire an indefeasible title {Doe v. Prosser (3), Doe v. Taylor (4).) 
This is true, whether the original entry was with intent to hold adversely 
or whether the entry was that of a tenant in common. Much stronger 
evidence, however, is required to show an adverse possession held by a 
tenant in common than by a stranger ; a co-tenant will not be permitted to 
claim the proteebion of the Statute of Xjlmitations unless it clearly appears 
that he has repudiated the title of his co-tenant and is holding adversely 
to him; it must further be established that the fact of adverse holding 
was brought home to the co-owner, either by information to that effect 
given by the tenant in common asserting the adverse right, or there must 
be outward acts of exclusive ownership of such a nature as to give notice 
to the co-tenant that an adverse possession and are Intended to 

be asserted ; in other words, in the language of Chief Justice Marshall in 
McClung v.Itoss (5). "a silent possession, accompanied with no act which 
can amount to an ou^^ter or give notice to bis co-tenant that bis possession 
Is [970] adverse, ought not to be construed into an adverse possession 
mere possession, however exclusive or loog-oontinued, if silent, cannot 
give one co-tenant in possession title as against the other co-tenant ; see 
Clvmer v. Dawkins (6), in which it was ruled that the entry and posses¬ 
sion of one tenant in common ia ordinarily deemed to be the entry and 
possession of all the tenants, and this presumption will prevail in favour 
of all, Until some notorious act of ouster or adverse possession by the 
party so entering is brought borne to the knowledge or notice of the 
others ; when this occurs, the possession is from that period treated as 
adverse to the other tenants. 

This view is identical with what has been adopted by this Court in 
the oases of Mahomed AH Khan v. Khaja Abdul Gunny (7). Baroda Sun- 
dari Deby v. Annoda Sundari Dehy (R), and Ujalbi Bibi v. Umakanta 
Karmakar (9). The same conclusion is supported by the case of Ittappan 
V. MunavikYama{\Vi) and by the principles, which regulate the relation bet¬ 
ween joint owners, as explained in the case of Mahesh Narain v. Nowbat 
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PathaJc (1), Jagar l^ath Singh V. Jai Nath Singh (2). Phani Stng% v. 
Nawah Singh (3). 

If, therefore, it is for the defendants to show not merely that they 
have been in sole ooonpation of the disputed lands, but also that there 
has been a disolamer by the assertion of a hostile title and notice thereof 
to the appellants, either direofaor to be inferred from notorious acts and 
oiroumstanoes, what is their position ? The learned District Judge found 
that the oiroumstanoes, whioh put the plaintiffs to the knowledge of 
the infringement of their rights, was the execution of a lease by 
the tenants in favour of the respondents on the 22nd of September 
1892. If so, the title of the plaintiffs was clearly in existence 
and was enforoeable on the 11th of June 1903. when the present 
action was oommenoed. The difEoulty In the way of the defendants 
respondents, however, does not terminate here. The facts, found [971] 
by the learned District Judge in his judgment show oonolusively 
that the user of the land by them or their tenants was of a description, 
whioh oould not possibly create In them a title by adverse possession to 
the whole of the lands now in controversy. As was observed by their 
Dordships of the Judicial Oommittee in the case of Radhamoni D^bi v. 
The Collector of Khulna (4), to prove title to land by adverse possession 
for the statutory period, it is not sufficient to show that some acts of 
possession have been done; the possession rCQuircd must be adecjuate in 
oontinuity, in publicity and in extent, to show that it is possession ad» 
verse to the competitor; in other words, the possession must be actual, 
visible, exclusive, hostile and continued during the time necessary to 
create a bar under the Statute of Limitation, or as was observed by Mr. 
.Justice Clifford in Armstrong v. Monill (5) and by Mr. Justioe Maclean in 
Dos-well V. Dela hanza (6). the possession, in order that it may bar the 
recovery, must be continuous and uninterrupted as well as open, notorious, 
actual, exclusive and adverse. Judged by this te=it, the acts of possession 
proved on behalf of the defendants and their tenants fall far short of 
what would be necessary to extinguish the title of the appellants. The 
land was originally undoubtedly waste and continued to be so for many 
years ; the neighbours and the persons employed in certain mills used the 
abandoned waste as a convenient place for the purposes of nature, and the 
first substantial use made by the defendants, which may in any sense be 
regarded as a hostile assertion of title on their part and ouster of the 
appellants, was within 12 years of this suit. There is nothing to show 
that beyond 12 years there were any positive acts referiable only to the 
intention of the defendants to acquire exclusive ooutrol of the disputed 
land ; there were no acts, which could be regarded as adverse to the exist¬ 
ing title. Indeed, they were not acts of possession at all; in other words 
to use the language of Bramwell L. J. in Leigh v. Jack (7), the acts of user 
were nob enough to take the soil out of the plaintiff and vest it in the 
defendant, because in order to defeat a title by dispossessing the owner, 
acts must be done, which are inconsistent with his enjoyment of the 
[972] soil for purposes for whioh ho intended to use it (see also Walt 
Ahmed Chowdhry v. Tota Meah Ghoiodhry (8), Pollock and Wright on 
Possession, page 86, and Lighbwood on Possession, page 199). 

(1) (1905) I. L. R. 82 c»l. 837 ; 8. O. 1 ^5) (1871) 14 Wallace 146. 

0. D. J. 437. (6) (1867) 20 Howard 82. 

(Q) (1904) I. D. B. 27 All. 88. ( 7 - (1879' 6 Ex. D 264. 

(8) (1905) I.L. R. 28 All. 161. (8) (1903) l.L. R. 31 Oal. 397. 

(4) U909) I. Ii. B. 27 Cal. 93. 
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There is anohher diffioolhy, no less formidable, in tihe way of lihe sno- 1903 
oass of fche defendantj. The faobs fonnd by fche Ooutti below show oon- ACG. 16. 
olusively bhab bhe possession of the dafendanbs did nob expend over bhe 
whole braob now in dispube; whabever aobs of user bhey have proved, il Oiviii. 

indeed they be deemed bo be aobs of possession suffioienti bo exbinguish bba - 

bible of bhe plainbifEs. did nob exbend over bhe entire land. Now ib vs-as 86 0. 96^=® 

ruled by this Gourb in bhe ease of Mohini Mohan Boy v. Promoda Nath 

Boy (1), bhab bhe doobrine of oonsbtuobive possession applies only In favour / 

of a rightful owner, and must nob, as a rule be extended in favour of a 

wrong doer, whoso possession musb be oonfined bo lands of whioh he is 

aobually in possession. This principle is recognized in the oases of Badha 

Govind Boy v. Inglis (2), Udit Narain Singh y. Golabchand Sahu (3), 

Ananda Hari Basak v. Secretary of State (4) and Viihaldaa Banjishet v. 

Secretary of State (5). That bhis doobrine is well founded on reason and 
principle is manifesb, for as was observed by Mr, Justice Strong in Hun~ 
nicut V. Peyton {S). one, who enters upon bhe land of another, though 
under colour of bible, gives no nobice bo that other of any claim, except to 
bhe exbenb of his aotual occupancy ; the true owner may not know the 
extent of bhe defective title asserted against him, and, if, while be is in 
actual possession of part of the land, olaiming title bo bhe whole, mere 
oonsbruobive possession of another, of whioh he has no notice, can oust him 
from that part, of whioh he Is not in aotual possession, a good title is no 
better than one, whioh is a mere prebenca. Judged by bhis best also, bhe 
• defendants have failed bo prove bhab adverse possession on their part has 
extinguished bhe bible of bhe plaintiffs. From every point of view, there¬ 
fore, ib follows that bhe plaintiffs are enbibled bo recover joint possession 
in bhe manner claimed. 

[973] The learned vakil for bhe appellants stated bhab he does nob 
ask for a decree for ejeotmenb as againsb the first defendant, who has been 
let into occupation of the land by bhe second and third defendants, who 
are oo-sharers of bhe plaintiffs in bhe property. The plaintiffs are content 
bo have a decree for declaration of bible as againsb the first defendant and 
bo be placed in joint possession as landlords along with their 00 -sbarers. 

The result, therefore, is bhab bhis appeal must be allowed, and the 
decree of bhe learned Disbriob Judge reversed. The plaintiffs will have a 
decree, whioh will declare their title bo a five seventh share of the lands 
in dispute and will entitle them bo recover joint possession thereof 
with the second and third defendants. They will, however, nob be entitled 
bo eject bhe first defendant in execution of bhis decree. 

Ib appears from bhe prooeedings of the Courts below that a portion 

at any rate of bhe lands included in the present litigation is in bhe occu¬ 
pation of other persons, who are nob parties to bhis suit and who apparently 
have enoroaohed upon these lands as part of bolding No. 115 , Ib is, 
therefore, necessary to declare that bhe plaintiffs will nob be entitled in 
execution of this decree to disturb the posaeasion of such persons, if any, 
as are nob parties bo bhe present litigation. The plaintiffs are entitled to 

their costs in all the Courts. _ , 

Decree reversed. 


(1) (18961 I. ti. R 24 Oal. 256. 
(?) (1880) 7 0. ti. B. 864. 

(8) (1899) 1. L. B 27 Cal. 221. 
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Before Ur. Jusiioe Mitra artd Mr. Juetioe Bell. 

Udit Narain Ohaudhdri v. Mathura Prasad.* 

[I7bh June, 1908,] 

Decree—Execuiion^Ctvil Procedure Code {Act XIV of 1682) at. 228 and 649— 
which patted the decree''—Ctvii Oourta Act {Xll of 1887) a. 18. 


Afiec a deoceo was obtained in the Couit of the SaboEdinate lodge of 
Muzufiurpoie the liOoal Government by notifioation formed Darbhanga* which 
was inoiuded in the b^uzufiarpoce district, into a separate diatciot. Afterwards 
the assignee of the decree applied to the Subordinate Judge of Darbhanga for 
substitntion of his name and execution of the decreA 


The suit, if it had been instituted at the time of the application, would have 
had to have been instituted at the Darbhanga Oourt. 

Held:—That under the provisions of s. 649 of the Oivil Procedure Oode the 
Oourt at Darbhanga had jurisdiction to entertain the application. 

Latchman Pande v. Madan Mohun Shye (I) and Jahar v. Kamini Debt (3) 
followed. Kalipado Mukerjee v. Dina Nath Mukerjee (8) and Panduranga 
Mudaliar v. VpihtUnga Beddi (4) distinguished. 

CAppv. 87 Mad. 462; fief. 53 T.O. 218=37 M.L.J. 284=1919 M.W.H. 640, 70 1.0. 310.] 

The appellaob as parobaser of three money-deorees applied in the 
Oourt of the Subordinate Judge of Darbhanga for substitution of his name 
in place of the deoree-holder and for eseoution of the decrees. The deorees 
in question were passed on the 9tb of May 1903 by the Subordinate * 
Judge of Muzuffarpore. After the disposal of the suit the local 
Government by notifioation in March 1906 made Darbhanga, which 
formed part of the district of Muzuffurpore, into a separate district. The 
suit, if it bad been instituted at the time of the application, would have 
bnd to have been instituted at the Darbhanga Court. The judgment-debtor 
[ 975 J contended tbat under s. 223 of the Civil Procedure Code the applic 
cation should have been made in the Court of the Subordinate Judge of 
Muzuffurpoie, who passed the decree. On behalf of the applicant it was 
urged that the application could under s. 13 of the Oivil Conrbs Act (XII 
of 1887) and b. 649 of the Civil Procedure Oode, be entertained by the 
Darbhanga Court. The latter Court held that it bad jurisdiction to enter¬ 
tain the application and ordered the name of the applicant to be substi¬ 
tuted and the decree to be executed. 

The judgment-debtor appealed to the District Judge of Darbhanga, 
who decreed the appeal, bolding tbat the Subordinate Judge bad acted 
without jurisdiction and that consequently the proceedings were invalid. 

The applicant appealed to the High Court. 

Bahu Sorathi Charan Mitra for the appellant. The words "the Court 
which passed the decree” in s. 223 of the Procedure Code have been by 
s. 649 made to include, in a case, where the Court, which passed the 
decree, ceases to exist or to have jurisdiction to execute it, tne Court, 
which would have jurisdiction to try such suit, if the suit were instituted 
at the time of making the application for execution of the decree. The 
Darbhanga Court theieiore had jurisdiction to deal with the application— 

•Appettla from Orders Nos. 446, 494 and 495 of 1907. against the orders passed by 
H. E. Ransom. Distriot Jadge of Darbhanga, dated the 14th June 1907 reversing the 
orders of Nolini Nath Mitter, Bub-Judge of Darbhanga, dated the 8th Match 1907. 

(1) aeSO) I. D. B 6 Cal. 613. (3) (1897) I. D. R. 36 Oal. 316 

^3) (1900) 1. D. B. 38 Cal. 238. (4) (1907) I. L. R. 30 Mad. 637. 
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See the oonsbruabion pub upod s. 649 in Laiohman Pande v. Mcbddan 
Mohan Shye (1) and Jdhar v. Kamini Debi (2). 

Bobu Dwarka Nath MitUr for the respondenb. Under the oiroum- 
sbanoes of bhe ease bhe Darbbanga Coucb would nob come wibhin bhe words 
**bhe Courb which passed the dooree*’ as defined in s. 649 of bhe Civil Pro¬ 
cedure Code ; see bhe observations of the learned Judges in Kali Pado 
Mukerji v. Dtno Naih Mukerjee (3), which case was relied upon by the 
learned Judges of bhe Madras High Courb in Panduranga Mudaliar v. 
Vythilinga Beddi (4). 

Mitra and BisLij JJ. These three appeals have arisen out of three 
proceedings in execution of orders made in the same suit. Cd76] The 
suib was instituted in the Courb of bhe Second Subordinate Judge of 
Muzuffurpore at a time when Darbbanga was nob made into a separate 
district for civil purposes. After bhe disposal of the suib in March 1906, 
notifications were issued by bhe local Government that certain parts of 
bhe original zillah Tirhut bhould be taken off the jurisdiction of the Dis¬ 
trict Judge of Muzuffurpore and formed into a separate district, Darbbanga. 
A District Judge was appointed bo tako oharga of this new district as well 
as a Subordinate Judge to try civil cases arising in it. The suit, which 
gave rise bo the orders under these appeals, related to property, which was 
exclusively within the new district of Darbbanga. 

Applications were made to the Subordinate Judge of Darbbanga for 
orders for execution and for substitution of bhe present appellant as decree- 
holder in place of the original decree holders. Orders were made by the 
Subordinate Judge, but, on appeal, the District Judge of Darbbanga held 
that the Subordinate Judge of Darbbanga had no jurisdiction to make any 
orders for substitution under section 232 of the Code. In his opinion, the 
words *'bbe Court which passed bhe decree” in section 232 applied exclu¬ 
sively bo bhe Courb of bhe Second Subordinate Judge of Muzuffurpore, 
whleb had enberbained the original suit and passed the decree. He accord¬ 
ingly disallowed the applications for substitution and hence these 

appeals. 

It has been contended before us bhat section 649 of bbe Civil Prooe* 
5ure Code enlarged the definition of the words *' the Court, which passed 
the decree”, and according to it, the Court of the Subordinate Judge of 
Darbbanga bad jurisdiction to deal with the application for substitution. 
On bbe other band, it has been conteDded that the Courb of bhe Subordi¬ 
nate Judge of Darbbanga would not, under the oiroumsbanoes of bhe case, 
come within the words "bho Court which passed the decree” as defined in 
Section 649 of the Code. 

The question is not res Integra, so far as this Court is concerned. In 
Batchman Pande v. Madan Mohan Shye Cl) Sir Richard Garth, the then 
Chief Justice and Mr. Justice Field held, in a case much similar te the 
present, that the words *' the Court, which passed £977] ohe decree ” did 
not exclude the Courb, which originally passed the decree, but merely in¬ 
cluded another Court, namely, the Court, which bad juriadiobiou to 
execute bbe decree on bbe transfer of jurisdiction. The learned Judges 
pub a wide and oonvenienb oonsbruobion on the following words in sec* 
bioD 649, namely ”bhe Courb, which passed bhe decree bo be executed, has 
ceased bo exist or bo have junsdiofaion bo execute it.'* 

(1) (1880) I. ti. R. 6 Cftl. SU. (3) (1887) I. Ij. B. 25 Cal. 3l6. 

(8) (1900) I Ij B. 28 Cal. 239. U) (1907) 1. U B. 30 Mad. 637. 
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The same view was taken in another ease in this Ooutli Jakar v. 
Katnini Dehi (l). Prinsep and HiU JJ. were ot opinion that Latchman 
Pande v. Madan Mohan Shye (2) was oorreotly deoided. and that appli< 
oafaions for eseonblon oould be entertained either by the Court, whioh 
passed the deoree or the Courb. which at the time of the application had 
local iurisdiotion with respect bo the subject matter of the suit. 

A contrary view appears at drst sight to have been taken in the case 
of Kalipada v. Dina Nath Mukerjee (3). It was held in that case that 
where the District Judge, in the exercise of the powers conferred on him 
by section 13 of the Bengal North-Western Provinces and Assam Civil 
Courts Act bad so assigned the jurisdiction of a Munsif, that the^ result 
was that the Munsif, who had originally deoided a case, had no jurisdic¬ 
tion with respect to the original subject matter, the Court, which passed 
the deoree, had exclusive jurisdiction to entertain an application for exe¬ 
cution. There are some observations in the judgments of the learned 
Judges, which might favour the contention of the respondent in the pre¬ 
sent case. But the judgments passed in the above case were discussed in 
the latter case of Jahar v. Kamini Debt (1) and it was distinguished fxoxn 
the case of a change of jurisdiction by a notification of the Government o 

We are also of opinion that the case of Kalipado Mukerjee y. DiiM 
Nath Mukerjee (3) was deoided on facts, whioh are quite different from the 
facts of the present case. Wa are not bound by the obiter observations 
of the learned Judges in that case. We prefer to follow the decisions m 
Latohman Pande v. Madan Mohan Shye (2) and Jahar v. S:am*n* 
Debt (1). and no good reasons [978] have been shown to us to come to a 
different oonolusioD from that arrived at by the learned Judges in thesa 

bur attention has been drawn to a recent decision of the High Court 
at Madras in Panduranga Mudaliar v. Vythilinga Beddi (4) ; learned 
Judges in that case were nob inclined bo follow the decisions in Laoh- 
man Pande v. Madan Mohan Shye (2) and Jahar v. Kamini Dehi (1) 
already referred to, and they relied on Kalipado Mukerjee v. Dina Nath 
Mukerjee (3). But with all respect to the learned Judges of the Madras 
High Court, we are of opinion that section 649 of the Civil Procedure 
Code should, if possible, be so construed as to make it convenient to 
parties to execute their decrees. The result of taking a different view 
would be that an application for execution would be entertained exclu¬ 
sively by the Subordinate Judge's Court at Muzuffurpore, but as soon as 
the application was made, it would have to be transferred to the Court of 
Subordinate Judge at Darbhanga, as no execution would be enforced 
within the jurisdiction of the Subordinate Judge’s Court at Muzuffurpore. 
It seems to us that the object of section 649 is to avoid the cumbrous 
procedure, whioh would result, if the Court, which passed the decree, bo 
held to be the only Court, which oould execute it. 

We, therefore, set aside the orders of the lower Appellate Court, aod 
restore the orders of the Subordinate Judge of Darbhanga. The appeals 
are accordingly decreed with costs. 


(1) (1900) I. Ii. B. 28 Cal. 238. (3) (1897) I. Ij. B. 25 Cal. 316. 

(3) (1880) 1. D. B. 6 Oal. 613. (4) (1907) I. h. B. 30 Mad. 537* 
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Before Honhle Mr. B. F. Bampinit Acting Ghief Justice, and Mr. Justice 

Ryves. 

Jamadab Singh v. Sbbazuddin Ahamad Cbaudhubi.* 

[17bh June, 1908]. 

R 0 SJudieata^^ivil Procadure Code (Act XIV of 1882), t. 18, Expl. If—Benf, suit for 
^Previoue rent'Suit—Decree ex parte. 

, The Hmitatiou that for explanatioa II of seotion 13 of the Cole of OWil 
Peooedare to have any applioation, the subieot^mattera of the two suits must 
be the same ia not to be found in aeotion 18 itself. 

Bajendra Nath Ohose v. Tarangini Dati (1) explained. 

The words ** the matter direobly and substantially at issue has been direotly 
and anbstantially in issue in a former suit " eanoot and do not lay down that 
both the issues and the sobjeot-mattees of the two suits must be the same before 
explanation II oan be applied. 

Sarkum Abu Torab Abdui ^aheb v. Rahaman Buksh.i^), Kailash Mondul v. 
Baroda Sundar» Do-si (3). Wootneah Chandra Maitra ▼. Barada Dos Moifro (4) 
and Surjiram M^arvjati v. Barhamdeo Perthad 15) referred to. 

It is not required for explanation 11 to be applicable to a ease that the matter, 
which might and ought to have been raised in the former suit, but was not so 
raised, must have been heard and finally decided in the previous suit. 

3ri Qopal v. Pirthi Singh (6) followed. 

[Fef *. 37 Mad. 70 : 79 O. W. N. 253.] 

Second Appeal by bhe defan3ant. 

Tho suit was based on an ijara-kahuliyat, stipulating for payment o( 
Rs. 200 quarterly. It was instituted on the 3rd April 1903 for the rent of 
five quarters, the last of 1308 and the four quarters of 1309. The defend¬ 
ant pleaded that he had made payments in previous years, whioh had not 
been credited. The ijara took effect from the beginning of 1306. On bho 
12th June [980] 1902, the plaintiffs bad obtained an ex parte decree for 
rent due from Pous 1306 to Pous 1308, that is up to the end of the quarter 
immediately preoeding the period for whioh the present suit was brought. 
That decree was 6X.eout9d in 1903. lu the present suit, the defendant 
alleged that, prior to the in‘=tibution of nhe previous suit, ha had made pay¬ 
ments to the plaintiffs, amounting to Rs. 1,400-8, but that the plaintiffs 
gave him credit for Rs. 342 only in that suit. The defendant therefore 
claimed in the present suit to have tba differanoe of Bs. 548 8 treated as a 
set-off to the plaintiff's claim. The Subordinate Judge allowed the olaim. 
The District Judge reversed that decision, holding that it did not matter 
that the previous rent decree was ex parte, and that the olaim of set-off 
was barred by the principle of res judicata. 

Dr. Priya Nath Sen for the appellant. The decision in the previous 
rent-suit cannot operate as res judicata, and debar the defendant from 
seeking to have the plaintiff's olaim reduced by the sum for which no 
credit was given in the previous suit for two grounds : (1) the suits do not 

• Appeal leom Appellate Decree. No. 1030 of 1908, againat the decree of H. 
Walmaley. Officiating District Judge of Dacca, dated 8lflt Tilaroh 1906, modifyieg the 
decree of Kbettra Nath Datta, Subordinate Judge of Dacca, dated 3’Rt of August, 
1905. 

(1) (1901) 1 O.ri. J. 248. i4) (1900) I Tj. R. 28 Cal. 17. 

(2) (1898) I. L. B. 24 Cal. 88. (6) (1905) T. O. D. J. 887. 

<8) (1897) 1 li. R. 24 Oal. 711. (6) (1897) I. L. R. 20 All. 110. 
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involve (ibe same issne, or in other wor<ls, the issue, whioh has arisen in 
the present suit, did not arise in the previous suit ; and (2) the subject- 
matters of the two suits being different, the principle of constructive rea 
judicata does not apply. On the first ground, it is to be observed that 
the plaintiffs do not deny the payments, whioh the defendants desire to 
35 0. 970=i2 set-off against the plaintiffs' claim, but they say they have appropriated 
^^ them towards the discharge of certain other dues in connection with 
~ 82. ' fees. The question is—was the defendant entitled to do so ? 

This could not possibly have been an issue in the previous suit. A 
payment, whioh may not be a valid defence in one salt, may be a valid 
defence in another, so that the omission to plead a particular payment 
as a defence to one suit does not by itself debar the same pay¬ 
ment from being pleaded as a defence in another. Of course, it might 
have been different, if in the previous suit the defendant bad pleaded, 
the particular payment, and it bad been decided adversely to him, 
for instance, if in the previous suit the Court had found that no 
pavment had been made, then the defendant could not have relied 
[981] upon the allegation of the same payment in the present suit, but 
as it is, there has been no such adjudioation, and it cannot be said that the 
previous ex parte decision neeessarily involved such an adjudication as 
wonld negative the plea raised in the present suit. On the second ground, 
I contend that there is no identity of subjeot-mattar. T do not impugn 
the previous rent-deoree, nor do I wish to go behind it. I only want to 
get credit for a payment, whioh I have made in the present suit, which 
relates to arrears for a different period. Oonstruotive res judicata does 
not apply here ; SartcuTH Ahu To^ah Abdul IVizfeflbZv. TtaTiaman BuhsH (1/5 
Kailash Mondul v. Baroda Sttn(fart(9); Bajendra'Nath Ghose y. Taran- 
gini Dasi (3); Surjiram Martoari v. Barhamdeo Pershad (4); IVoomeiH 
Chandra Maitra v. Barada Das Maitra (5) See also oases cited at page 87 
of Hnkum Chand on Bes Judicata. 

Babu Surendra Nath Quha for the respondents. The question, whe¬ 
ther an ex parte rent-decree should operate as res judicata or not was left 
undecided in l^odhusuden Shaha Mundul v. Brae (6). I rely on Sir Richard 
Garth’s judgment in Birchtinder Manickya v. Surrish Chunder Pos8(7). 

Dr. Priya Nath Sen in reply. No question of res judicata was de¬ 
cided in the case of Birehunder Manichya v. Hurrish Chunder Dass (7). 
All that was decided in that case was that an ex parte decree for rent was 
admissible in evidence in a subsequent suit, for what it was worth. 

Cur. adv. pult, 

RAMPINIc a. C. J. The defendant is the appellant before us. The facts 
of the case are fully set forth in the judgment of the District Judge. 

The only question we have to decide is, whether the District Judge is 
right in holding that the ex parte decree for rent due from Pons 1306 to 
Pous 1308 had the effect of res judicata and of deciding that all accounts 
between the parties up to Pous 1308 [982] were finally settled. There is 
no que^^lion as to the payments made during the period, for which rent 
was sued in the previous suit. The defendant paid Bs. 1,400-8-0 and the 
plaintiff in the previous suit credited him with Rq. 842 only, deducting 
Bs. 548-8>0 on account, it is said, of half mutation fees alleged by him to 

(1) <189ft) I, D. B.*34 Gal. R3. 

(Q) (1897) I. Tj. R. 34 Gal. 711. 

(3) (1904) 1 0. Ij. J. 348. 

(4) (1906), 1 0. Ij. J. 8B7. 
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(6) (1900) 1. Ti. B. 98,Oal. 17. 
(fi) (1809) I. Tj. b. 16 Cal. t)00. 

(7) (1878) 1.1,. R. 3 Oal l%83. 
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have been realized by the defendant from the raiyats. It is to be noted 
that the decree in the previous suit was duly executed. The first Court 
finds that the plaintiff has not satisfactorily established that the defendant 
realized these fees> and the District Judge has not displaced this finding. 

It the ex parte decree has not the efiacti as the Judge bolds it has, of settl- _ 

ing all accounts between the parties and starting them with a clean slate 35 G. 979=^12 
from the last quarter of 1303, then the question of set-off claimed by the 
defendant in this suit should have been enquired into. * ‘ * 


1908 

JUNB 17, 

AppunnATB 

OlVlD, 


D n 


Now the decree was no doubt an ex parte one and decided no other 
question than that the defendant owed the plaintiff the sum of Ks. 842 
for rent, after deducting Bs. 548-8-0 credited to another account. But 
this latter sum is the very sum which the defendant claims to set off in 
this suit. It was held in the previous suit to be due from the defendant, 
because the plaintiff bad deducted that amount from the payments proved 
on account of other debts due from the defendant. If the defendant did 
not agree to that deduction, he should have raised in the previous suit the 
defence he raises in the present one. and, as he did not do so, under explan¬ 
ation II to section 13 of the Civil Procedure Code, I consider that he 
cannot raise it now. 

The learned pleader for the appellant, however, contends that this is 
not so. for two reasons, (1) that the question at issue in the previous suit 
was different from that at issue in the present suit, and (2) that explana¬ 
tion II to section 13 cannot be relied on, as the subject-matters of the two 
suits are not the same. 

I am, however, of opinion that the question, which the defendant 
raises in this suit, is the very question, which was at issue in the previous 
suit, vtB.i what was the amount of rent due from the defendant for the 
period—Pbus 1306 to Pous 1308. The plaintiff in that suit alleged that 
it was Bs. 842. The defendant did not traverse this allegation, which he 
should have done, if be [983] contended that he had paid more than 
Bs. 842. The defence, which the defendant raises in-this suit, is the very 
same as that which he should have raised in the previous suit, viz.* that 
he did not owe so much as Bs. 842 for that period and that the plaintiff 
had improperly failed to credit him with the sum of Bs. 648-8. In support 
of his second plea, the learned pleader for the appellant has cited the 
following oases, viz., Sarkum Abu 'Torah Abdul Wafceb v. Rahaman 
Buksh (1), Kailash Mundul v. Baroda Sundari Dasi (2), Woomesh 
Chandra Maitra v. Baroda Daa Maitra (3), Rajendra Naib Ohose v. Taran- 
gini Dasi (4), Surjiram Marwari v. Barhamdeo Reread (5). I do nob think 
it necessary to discuss all these oases at length. It is sufficient bo say that, 
although in some of these oases there are expressions, which support the 
plea of the learned pleader for the appellant, I think all that is meant 
is that, as held by Banerjee, J. in Rajendra Nath Ohose v. Tarangini 
Dasi (4), *' the explanation would have meaning and effect, where the 
subject-matter is the same in the two suits, or where the subjeob-matter 
of the second suit is the same aa that of the issue tried in the first suit, 
notwithstanding that any ground of attack or defence was not expressly 
raised.” The limitation that for explanation II of section 13 bo have any 
application, the snbjeot-matters of the two suits must be the same, is not 
to be found in section 13 itself. If this view were strictly applied, then 


U) (1696) I. D. R. 24 Cal. 83. (4) (1904) 1 C. Ij. J. 248. 

(2) (1897) I. Xj. r. 24 Cal. 711. (6) (1905) 1 C. L. J. 337. 

(8) (1900) 1. L. R. 28.Cal. 17. 
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1908 salts for arrears of rent there ooald be no res judieata at allf for the 

JCNB 17. sabjoot-matbers of snooessive salts for arrears of rent are neoessarily differ- 
. ©at. Bub what the rulings oited by the learned pleader for the appellant 

must mean is, as laid down by seotion 13, that the matter directly and 
_* sabsbantially at issue must have bean direotly and substantially at issue 
8S 0. 979=12 in the previous suit. They cannot and do not, in my opinion, lay down 

that both the issues and the subject-matters of the two suits must be 
the same, before explanation II can be applied. Now, I have already 
pointed out that the question as to the amount of rent due by the defen* 
dant from 1306 to 1308 was the question at issue in the previous rent 
suit against the defendant and is at issue in the [986] present one. It 
is, therefore, in my opinion, not neceifsary that the subject matters 
of the two suits should be the same. 


Another point as to the application of explanation II to section *13, 
on which there is some oonffict, is as to whether the matter which might 
and ought to have been raised in the former suit, but was not so raised, 
must have been heard and ffnally decided in the previous suit. As pointed 
out in the Full Bench case of Sri Qopal v. Pirthi Singh (1), this would 
nob seem to be required. Seeing that the decree in the previous rent-suit 
against the defendant has been duly executed, it is clear that the matter 
of the set-off the defendant now claims has been at least finally decided 
in the previous suit. 

I would, therefore, dismiss this appeal with costs. 

Ryves J. The facts of this case are as follows;—The plaintiffs 
(respondents) the zemindars leased an ijara maha\ to defendant (appel¬ 
lant) by a registered lea^e on 19bh Bbadra 1306 (t.e, 4th September 1899) 
for a period of seven years at an annual rental of Bs. 800, payable by 
quarterly instalments of Bs. 200, with a stipulation that any sum not 
paid on due date should carry interest at 2 per oent. per mensem. In 
1902 the plaintiffs brought a suit in the Court of the Subordinate Judge of 
Dacca against the defendant to recover arrears of rent and interest due 
under the lease up to the instalment of Pous In the year 1308 (January 
1902). 

In the plaint of that suit, the plaintiffs stated that, out of the whole 
amount of rent, which bad become due, they bad received from the defen¬ 
dant sums aggregating Rs. 852 towards the rent; and, giving him credit 
for that amount, prayed to recover the balance. Notice of the suit was 
served on the defendant, who is a resident of the District of Muzufferpnr. 
He, however, did not appear ; the suit was decreed eaj-paria. The defon- 
dant made no attempts to challenge that decree and allowed execution to 
be taken ont against him for the full amount decreed. 

On the Isb April 1903 the plaintiffs brought the present suit, out of 
which this appeal arises, in the same Court against the defendant for arrears 
of rent due under the same lease, for five [983] 'instalments from Cbaitra, 
1308. The defendant contested the suit, and the main defence was that, 
for the period covered by the previous suit, he had in fact paid sums 
amounting to Bs. 1,400-8 annas as rentt whereas the plaintiff had given 
him credit for Rs. 852 only. In the written statement it is etated, “in 
the said suit (*.e. the previous suit) the plaintiff did not give credit for the 
total amount of Rs. 548-8, paid by the defendant on different dates on 
account of the rent of makal under claim.The defendant 

(1> U897) I. L. R. 20 AH. 110. 
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is entitled fco gel oredit for the said amount and a s6b>off against the 1903 
present olaim ; and the defendapt aooordingly prays for the same. As the Junb 17. 
plaintiffs have brought the present suit by artfully omitting to credit the —— 

same amount, they cannot get any relief. All the documents that are 
with the defendant showing ^that the aforesaid amount has been paid, are 
filed herewith.*' 35 C. 979=12 

In the first Court, it was contended on behalf of the plaintiffs that 
this plea of "set off*' was barred by the rule of res judicata, ~~^S 2 , *' 

This plea was overruled by the Court of first instance, which held 
that Bs. 548-8 had in fact been paid by the defendant towards the rent 
for the period covered by the former .suit and bad wrongly been credited by 
plaintiffs to another account, and, deducting this amount, gave plaintiffs a 
decree for the balance claimed. This decree was reversed on appeal by the 


District Judge. 

The defendant has appealed to this Court. The only ground pressed 
in appeal is that the rule of res judicata does not apply. It was argued 
that that rule does not apply, because the subjeot-matber of the two 

suits was not identical, being sums of money doe as rent for different 
years, and seooudlyt that the issue in this case, whether Rs. 548-8 had 
been paid by defendant to plaintiff as rant in obe years covered by the 
former suit, had not been "heard and finally decided" in that suit and that 
consequently that deoision did not bar the healing of the issue in this 
suit. A number of authorities were relied on in support of these arga* 
ments and I will refer to them later. 


The fundamental principles, on which the rule of res judicata is 
based, are well known and are common to all modern jnrispradenoe. 

[986] It has been said " Justice requires that every cause should be 
once fairly tried and public tranquillity demands that having been tried 
once, all litigation about that causa should be concluded for ever between 
those patties." 

Reading section 13 of the Code of Civil Procedure together with 
explanation II, the meaning of the rule, it seems to me, would run : No 
Court shall try any suit or issue, in which the matter directly and sub¬ 
stantially in issue has been directly and substantially in issue, or which 
might and ought to have been directly and substantially in issue in a 

former suit between the same parties, etc." 

If this reading is correct, then it seems bo be clear that the fact, 
whether this sum of Rs. 648-8 now claimed, had or bad not been paid by 
the defendant might and ought to have been made an issue in the former 
suit and cannot be reopened. In effect the deoision of the first Court is 
equivalent to a denial by the Court that this sum had been paid and not 
credited as now alleged by the defendant, because it found that the 
amount due for rent for the period of the suit was as stated by the plain¬ 
tiff. From this finding, it follows that the Court held on the materials 
before it that the statement of bbe plaintiff that Rs. 852 only had been 
paid by the defendants was correct. Two decisions of the Privy Council 
seem to me conclusive in this view. They are Kameswar Petshad v. Raj 
Kumari Ruttan (1) and Sri Qopai v. Ptrthi Singh (2). I need not refer 
to other authorities. 

The rulings relied on by the learned pleader for the appellants are 
the following : The first case was Sarkum Abu Torab Abdul Waheb v. 

(1) (1892) 1. L. B, 20 Cal. 79; Ii. B. 19 (2) (1902) 1. L, R. 21 All. 429; Ii. B. 

I. A. 294. 39 I. A. 118. 
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igos R<ih%fnan Buhsh (1). Aoaording ho fahe head nobe bo bhab case, ib was 

JUNE 17. bhere deoided “ aho relief olaimad in bhe second suib was nob rea judicata, 

Appeli:.atb subjeob-mabters of bhe bwo saibs being disbinoh In bhe body of bhe 
OiYxn. jiidgmenbi however] ib appears bhab bhe Oourb held bhe second suib was 

- quibe differenb from bhe 6rsb. Thus ab p. 90 bbe judgmenb runs : *' In bhe 

question of the title of bhe plaintiffs as Khadima was not 
= 8 C if J directly or indirectly. They sued them as strangers bo the 

8*2 C987J office and failed in their suit in consequence of having pub' their 

claim exclusively upon bhab footing.’* That being so, ib was held that bbe 
second suib, based on a totally differenb title, was nob barred. Ib is signi- 
fioanb, too, that afber examining a number of aubhoribies quobed in support 
of bhe opposite view, bhair Lorships held, immediately before the senfaenoe 
above quoted, these oases go to show that when a question has neoes- 
sarily been deoided in efieot, though not in express terms, between the 
parties to a suib, ib cannot be raised again, alfabongh in a differenb form, 
between bbe same parties in another suib.” 

Now, as I have said above, bbe decision of bhe firsb Court in effect 
was that Be. 852 only had been paid by bhe defendant as rent for bhe 
years covered by that suib. This case therefore, on examination does nob 
seem bo help bhe appellant. The next case was Kailaah Mondul v. Baroda 
Sundari Daai (2). Ab first sight bbab case and certain observations of 
Banerjee, J., in particular, do appear bo support bis argument. The 
learned Chief Justice said ; “ All bbab bbe Court previously decided was 
that a particular amount of rent be claimed was due from bhe defendant 
to bbe plaintiff. Gan it be said bo follow bbab bhe rent now claimed is of 
necessity, by reason of that decision, equally due from the defendant or 
that the defendant is bo be debarred from setting up any defences he may 
have to the present action 

Ho goes on to say with reference to explanation II: “ We have no 

materials before us to enable us to say that the matter, which the defen¬ 
dant now desires to set up, might or ought to have been made a ground 
of defence in the parbioular action in respect of bbab particular rent,” 

This is enough to distinguish this case. It is true bhab in bhab case 
Banerjee, J. observed ab page 714, and his observations have been embodied 
in the head-note, granting that the matter now in issue might and ought 
to have been made a ground of defence in bhe former suib, bhe question 
still remains, whether ib has been heard and finally deoided by bhe 
Couib within the meaning of section 13.” It is very difficult to see how 
a matter, which esc hypotheai was not before the former Court, could 
[988] possibly have been beard and finally decided by it; and ib seems bo 
me bhab. if this were necessary, the whole of explanation II would be ren¬ 
dered meaningless. In Woomesh Chandra Maitray, Barada Das Maitra (3), 
Ameer Ali and Brebb,iJJ. quoted with approval the dictum of Banerjee, J 
in bbe last mentioned case, bub as they add; “ We do nob know whab the 
nature of bbe former suib was as bhe pleadings are nob before us,’* ib may 
be that, on the materials available in bbe present litigation, they would 
have arrived at a different conclusion. In Bajendra l^ath Qhose v 
Tarangini Daai (4). Banerjee, J, followed bis dictum in Eailaah Mondul 
V. Baroda Sundart Dasi (2), and went further, holding apparently that 
the explanation H bo section 13 applies not only when the matter, which 
ought 60 have been made a defence in the former suit, has been finally 


(1) (X&96) I. L. B. 24 Cal. 63. 
i2) U897) I. D. B. 24 Cal. 711. 


(3> (1900) I. li. B. 28 Cal. 17. 
(4) (1904)10 .Ij. j. 248. 
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determined in the former suit, bat abo only when the snbjeot matter of 
the two suits is identical. li this is so. the rule can never apply to rent- 
salts or to suits in which claims aro made on a periodically recurring 
liability. This would very materially restrict the usefulness and policy 
of the rule, although there is no apparent reason.—but rather the contrary 
—why it should not apply in all its fulness to litigation naturally con¬ 
stantly recurring and arising out of one and the same transaction. 

The only other case referred to us in this connection was Surjiram 
Martoj>ri v. Barhamddo Persad (l}i in which Mookerjee J. adopted the 
dicta of Baneijee J. in the last mentioned case. In discussing the Privy 
Council decision Sri Gopal v. Pirthi Singh (2), however, that learned 
Judge says on page 250 : '* The true test is, as Sir Ford North pubs it in 
Sri Gopal v. Pirthi Singh (2), *' could the first mortgagee, if he had set up 
his earlier security, obtain in the previous suit, what be asks now and 
thus avoid the neoassity for the subsequent auit." Applying this 
test to the present suit, I certainly think the rule of res judicata operates 
as a bar to raising the issue of seVoS. 

With referenoe to all these later oases it is open to consideration 
how far they are afieoted by the decision of the Privy [989] Oounoil in 
Sri Gopal v. Pirthi Singh{'^). In that case when before -the Full Bench 
of the Allahabad High Court (3) the ease of Kailash Mondul v. Baroda 
Sundari (4), on whioh these later decisions are largely based, was dis¬ 
cussed, the Full Bench held in the clearest terms, contrary to that deoi- 
sioo, *'ih is quite certain that in order to make section 13 of the Code of 
Civil Procedure applicable, it is not necessary that the matter of the 
subsequent suit should have been heard or have been finally decided by a 
competent Court in the former suit, when the case is one. to whioh 
explanation II applies." The Privy Council, in upholding the decision 
of the Full Bench, would seem at least inferentially to have agreed in the 
reasons for that deoisioo. If so, the authority of these later decisions, so far 
as they are inconsistent with Sri Gopal v. Pirthi Stngh (2) would seem bo 
have been shaken. 

For the above reasons I would dismiss the appeal with costs. 

Appeal dismissed. 


85 O seo (=12 G. W. N. 895.) 

[990] APPELIjATE CIVIL. 

Before Mr. Justice Caspersz and Mr. Justice Sharfuddin. 

QqIjAm Mahombd V . Shibendra Pada Banbbjeb.'*’ 

[30fah June, 1908.] 

PfouAure Code (Act XZV of 1882) 0 . 373—Act X of 1859— for rent"^ With* 
dfatoal of 0utf. 

The pcoviaiona of a 373 of the Oivil Pcooedare Code ^Aot XIV of 1882) haTo 
so applioatioQ to sait^ inatitoted usdez Act X of 1669, whioh ia a complete Code 
b; itself. 

* Appeal from Appellate Deoiee, No. 1830 of 1906, from a deoiaion of J. J. Platel* 
l^iatciot Judge of Cuttaok, dated June 14, 1905, oonfirmiog a deoisiou of Badha Kanta 
Banetjee, Deputy Collector of Puri, dated April 14, 1905. 

(1) (1906) 1 C. li. J. 537. (3) (1897) I. L. B. 20 All. 110. 

(3) (1902) I. D. B. 24 All. 429 ; L. B. 29 (4) (1897) I. Ii. R. 34 Oal. 711. 

I- A. 118. 
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Nilmovii Singh Deo t. Taranath Mukerjee (1), Sadai Naik v. Serai Naik (3) 
diBoaBsed and distinguished. 

Mokunda Bullav Kar v. Bhagaban Chunder Dae (8)» Radha Madhub Sanira 
V. Lukhi Naraifi Roy Chowdhry (4), Nagendro Nath MuUick v. Mathura Mohun 
Parht (b). Hare Krishna Mahanti v. Biehun Chandra Mahanti (6) referred to. 
pi. 44 I. 0. 889.=. 84 M. L. J. 515 ; Fol: 2 Lah h. J. 242 ; 67 I. 0. 1002.] 

SfiOOfiD ApPBAii by Sheikh Golam Mahomed and others, the defen- 
C.W. «*89»-aantis Nos. 1 to 4. 

The plamtiffs sned on the 13th June, 1904, for the recovery of arre¬ 
ars of rent and cesses for 1308 to ISlXi in the Oourt of the Deputy 
Collector of Pari, under Act X of 1859. 

Shibendia Pada Banerjee, the principal plaintiff-respondent, held a 
two-anna share in the jagir named Garjit Andhari, in which the taluk in 
suit is situated. 

The plaintiff had previously instituted a suit for arrears of rent for 
the years 1306 to 1309 against the same defendants ; but on bis applica¬ 
tion to withdraw the suit, with liberty to bring a fresh suit. It was dis¬ 
missed on the 30th January, 1903. 

[991] The order of dismissal was in these terms :—** The plaintiff s 
pleader applies for withdrawing the suit. Withdrawal permitted, the suit 
being dismissed. The application for withdrawal was hied before delivery 
of judgment/’ 

The defendants Nos. 1 to 4 only contested the present suit, and the 
test did nob enter appearance at all. The defence was that the plaintiff 
bad no title, and that the defendants were the jagirdare themselves. 

The Court of 6rst instance decreed the plaintiff's suit and the District 

Judge on appeal affirmed that decree. 

The defendants preferred a second appeal to the High Court on the 
ground, amongst others, that the Court below was wrong in holding that 
the plaintiff could bring a fresh suit for arrears of rent for the years 1308 
and 1309, although bis claim for that period had been previously dismiss¬ 
ed as found by that Court. 

Bahu Qunada Charan Sent for the appellants. The claim for the 
arrears of rent for the years 1308 and 1309 is barred under s. 373 of the 
Code of Civil Procedure, a previous suit in respect of the arrears for those 
years having already been dismissed without reserving to the plaintiff any 
liberty to institute a fresh suit. Act X of 1859 is not a complete Code, 
and the provisions of s. 373 of the Civil Procedure Code are, therefore, 
applicable to suits brought under that Act: see l^ilmoni Singh Deo v. 
Taranath Mukerjee (1), Sadai Naik v. Sarai Naik (7) and Bare Krishna 
Mahanti v. Bishun Chandra Mahanti (6). 

Babu Frovash Chunder Miitert for the respondents. The oases of 
Mohunda Bullav Kat v. Bhagaban Chunder Das (3), and Badha Madhub 
Santra v. Lukhi Narain Boy Chowdhry (4) are conclusive on the point. 
The Full Bench case of Nagendro Nath Mullxck v. Mathura Mohan 
Farhi (5) shews that Act X of 1859 has all along been treated as a Code 
complete by itself. The oases cited by the other side do not touch the 
point and they are distinguishable. It is submitted that Act X of 1859 
being a complete Code, [992] s. 373 of the Code of Civil Procedure has no 
application to the present case. 

(1) 11882) I. Ii. B. 9 Oal. 295. (5) (1891) I. D. R 18 Cal. 868. 

^2) (1901) I. Ii. B 98 Oal. 582. (6) (1908) 7 O- Ii. J. 426. 

(8) (1894) I. Ii. B. 21 Oal. 614. (7) (1901) I. ti. R. 28 Oal. 582, 637. 

(i) (1898) I. Ij. B. 31 Oal. 426. 
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OA 8 PBB 8 Z ANT> SnABFODDiN JJ. This appeal arises onb of a 1903 

for recovery of arrears of renb and cesses, together with damages, for the JuHS 30. 
years 1S08» 1309, 1310 and 1311 by Shibendra Pada Banerjee, a frac* — 
tional co-sharer of the jagir mehal, in which the taluk in suit is situated. 

The suit was instituted in the Conit of the Deputy OoUector of Pari 

under Act X of 1859, SB 0. 9903=12 

It appears that the plaintiff had previously brought a suit for arrears 0. W. K. 898. 
of rent for the years 1306, 1307, 130Bi and 1309 against the appellants, 
which he withdrew, and the suit was thereupon dismissed. In the first 
suit, which was subsequently withdrawn, the plaintiff had put in an appli- 
cation on the 30th January 1903 for permission to withdraw from bis suit, 
with liberty to institute a fresh saib. on which the order passed* was to 
the following effect;—“ The plaintiff’s pleader applies for withdrawing 
the suit, withdrawal permitted, suit being dismissed. The application for 
withdrawal was filed before delivery of judgment.” This order was passed 
on the 30th January, 1903. In the present case, the First Court decreed 
the plaintiff’s suit and that decree has been affirmed on appeal by the 
District Judge of Cuttack on the 28bh June 1906. 

In second appeal before us, the' points urged are, UrsU that the 
plaintiff cannot recover any rent from the appellants on the ground of 
want of title; secondly, that, under section 373 of the Civil Procedure 
Code the claim of rent for 1308 and 1309 is barred, inasmuch aS in with¬ 
drawing from the previous suit, the plaintiff did not obtain any permission 
to institute a fresh suit, and that not having done so, he cannot maintain 
this suit in respect of the years 1308 and 1309 ; and, thirdly, that the 
plaintiff cannot maintain a suit for a proportionate share of the rent. 

The findings of the lower Appellate Court on the first and third 
I>oints conclude us, as there were distinct findings for the plaintiff with 
regard to bis title and separate ooUeotion. The findings are in the follow¬ 
ing berms :—” Now plaintiff has conclusively shown himself to be 
entitled to 2 annas share of the [993] rents payable by the stkmi tenure 
holders. It does not matter whether appellants have also a share as 
superior landlords or not. Appellants as tenure holders oaonob question 
the right or title of a registered proprietor and the finding with regard 
to the separata collection is—** The estate has been split up and the 
several oo-sbarers are collecting their shares of the rents separately. 

Defendant's agent admits that the Collector of Puri is oolleoting his share 
of the rents separately. This being the case, plaintiff was justified in suing 
for his share of the rents alone.” 

T7ith regard to the second contention as to whether section 373 of 
the Civil Procedure Code has any application to suits under Act X of 
1859, we think the authorities, to which our attention has been invited on 
behalf of the appellants, are not in point. The case of I^ilmoni Singh 
Deo V. Taranath Mukerjee (1) is one of the authorities relied upon by the 
appellants. The question raised in that case was whether the Deputy 
Commissioner of Manbhum. who bad made certain decrees in a rent suit 
Under Act X of 1859, could transfer bbe-e decrees for execution to another 
district. The attention of their Dordehips in that case was mainly directed 
to the question of transfer of decrees from the Court at Manbhum to 
another district, and the solution of this question depends upon the con¬ 
struction of the expression ” Civil Courts " used in section 77 of Act X of 
1869 and some other kindred sections. It was held that the Rent Court 


U) (1832):i. L. B. 9 Cal. 296. 
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itiDiAEi man oocbi bbfobts 


tlTol. 


190B is a Civil Coarb, in the sense that it Is deoiding on purely olvil questions 
J CNB 3 0. between persons seeking their civil rights, and being a Civil Conrt in that 
AFFBiiiiATB 'ii comes within the provisions of Aot VIII of 1859, which was the 

Oivixj. old Civil Procedure Code. It was decided that the Bent Conrt being a 

““ Civil Court under that Aot, it had the power of transferring decrees for 
execution to another district. 

The next authority referred to for the appellants is the case of Sadat 
Naik v. Serai Naik and Matangini Dasi (l). This case deals with the 
question whether a second appeal would lie to this Court from an appel- 
late decree of the District Judge in a suit under Aot X of 1859. which 
suit had been tried bv a Deputy^CoIleotor and the first cited decision of 
the Privy Council in [994] Nilmoni Singh Deo v. Taranath Mukerjee (21 


0.1$. N. 8B8, 


was relied upon; but it was held that, inasmuch as the suit was dealt with 
on appeal, by the Dietriot Judge, though it was a suit for rent under Aot 
X of 1859( the decree of the Appellate Court became a decree of the Civil 
Court, and henoe an appeal would lie to the High Court. Neither of the 
oases cited relates to the question whether seoMon 373 of the Civil Pro¬ 
cedure Code applies to suits under Aot X of 1859. 

On the other band, we find in Mokunda Bullav Kar v. Bhagaban 
Ckunder Das (3), that it has been distinctly held that section 373 of the 
Civil Procedure Code does not apply to suits under Aot X of 1859, which 
is a complete Code by itself. The same view was taken in the case of 
Badha Madhab Sanira v. Lukhi Narain Boy Ghowdhry (4). We find 
that in these two oases, the facts wore very similar to those of the present 
case and that in both the oases the plaintiffs, in withdrawing from the pre¬ 
vious suits, had not obtained any permission to institute fresb suits. 

In Mokunda Bullav Kar v. Bhagaban Ghunier Das (3) the decision 
of the Judicial Committee in Nilmoni Singh Deo v. Tara Nath Mukar^ 
jee (2) was referred to, and there, also, it was held that the question dis¬ 
cussed by the Privy Oounoll was simply whether a Revenue Court under 
Aot X of 1859‘had any authority to transfer an execution ease from its 
own file to the Civil Coutt of another district for the purpose of exeoutlon 
of the decree. 

In Nagendro Nath Mulliok v. Mathura Mohun Parhi (5), it was held 
that the provisions of section 14 of Aot XV of 1877 (the Ijimitation Aot) 
are nob applicable to suits for arrears of rent under Act X of 1859, since 
that Aot has always been oonstdered as a complete Code by itself. 

In 3are Krishna Mahanti v. Bishnu Chandra Mahanti{^\ the learned 
Judges discussed the authorities with referenoe to Aot X of 1859 being a 
complete Code by itself. In this case it was held that the provisions of 
sections 560 and 588 sub. s. (27) were applioable by reason of the provi¬ 
sions of seotion 161 of Aot X of 1859 and Stephen J. in bis judgment goes 
on to say:—“This [993] view is amply supported by the judgment in ^adai 
Naik V. Serai Naik (1), following, as it does, the Full Benoh decision in 
the Sudder Dewani Adalnt in Hallodhar Biswas v. Mohesh Ghunder Haidar 
(7) and Nilmoni Singh Deo v. Taranath Mukherjee (2)." We would also 
oite in the same case the remarks of Mookerjee J: “In this view of the 
matter, it is unnecessary bo deal at length with the first branch of the con¬ 
tention of the appellant, which raises the question, whether the proposi¬ 
tion, that Aot X of 1859 is a oomplete Code in the sense that no provision 
of the Code of Civil Prooedure is applioable to proceedings thereunder, 

(1) (1901» I Tj. R 28 Cal 632. (6> (1891) 1. L. R. 18 Gal. 368. 

(2) (1882J 1. I/.- R. 9 Cal. 295. (6) (1903) 7 O. D. J. 426. 

(8) (1894) I. D. R. 21 Cal. 514. (7) (1861) S. D. A. 144. 

(4) (1893) 1. Ij. B. 2| OaL 428. 
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may not require to be quallGed in view of the deoision of the Judioial igos 
Oommittee in Nilmoni Sin^h Deo v. Taranath Mukherjee (1).** Jdk»80. 

On review of the oases we are of opinion that the provisions of seotion . 

373 of the Civil Prooedure Code have no application to suits instituted Oivin. 
under Act X of 1859 ; and, therefore» the plaintiff* that is, the present res- 
pondent. was not debarred from instituting a fresh suit with regard to ^9 390=13 

rents for 1308 and 1309, notwithstanding the fact that he had not oh- 
tained distinct, permission to do so. 

We have already observed that on the 30tb January, 1903 an appH- 
oatlon was made by the plaintiff to withdraw from bis suit, with liberty 
to institute a fresh suit, on which an order was passed on the same day 
giving permission to withdraw from the suit. Although nothing was said 
in that order as to the plaintiff’s liberty to institute a fresh suit on the 
same cause of action, that order ought to be read along with the applioa- 
lion, on which it was passed. In that application we find a distinct 
prayer to be allowed to withdraw from the suit with liberty to institute a 
fresh suit on the same or.use of aetioui and the Uaputy Collector appears 
to have taken particular care in noting that the application for withdrawal 
was Glad before delivery of judgment, that is to say, before the order of 
dismissal was passed. 

In these ciroumstanoes, the judgment of the lower Appellate Court is 
correct, and we therefore dismiss this appeal with costs. 

Appeal dismissed. 


85 C. 996 <=11. 0. 167=8 G. L. J 181=18 G. W. N.,15=i U. L. T. 419>. 

C996] APPBlitjATEOlVIIi. 

Before Mr, Justice Mitra and Mr. Justice Bell. 

PEART Mohon Sot v. Khelaram Sabk4B.* 

[22nd June, 1908]. 

Bimitaiion Act {XV of 1877) Art. 109—Mesne profits—Potni—- 

A patni mahal waa aold under Regulation VIH of 1819 for arrears of rent on 
tbe 16th Ma^ 1900, when the defendant-puroba<«er oama into possession. 

The plaintiff-owner ol the palni instituted a suit for setting aside the sale 
and obtained a dootea and took possession on the llth September 1901. 

The plaintiff then instituted the present suit on the 6th April 1904 for mesne 
profits for the period the defendant was in possession, viz, from 18th May 1900 
to llth September 1901. 

Held, that the defendants wrongfully received profits, whioh were receivable 
by the plaintiff. Art 109 and not Art 110 governed the ease, and the olaim 
for the period ilSth May 1900 to 6th April 1901) preceding three years next 
before the institution of the suit was barred by limitation. 

Kriehnanand v. Kuntoar Partab Narain Singh (2) and Dhunput Singh v. 
Saraswati Misrain (3', referred to. 

CRel: 48 1, O. 781=12 O.W.N. 26J=27 O L J. 257 : Ref; 66 I. O. 879=36 O.W IT. 336.] 

Lot Badhahhallabpore, of which 8hc plaintiff was the putnidar 
Under the Maharaja of Burdwan, was sold for arrears of rent under 
Regulation VIII of 1B19 and purchased by the defendant No. 1 on the 


*Appeal from Appellate Decree No. 1480 of 1906, against the decree of 3. B. 
Ohowdhuri, Distriot Judge o! Hoogbly, d'lted the l^nd May 190R, reversing the 
decree ol D. N Backar, Subordinate Judge of Hooghly. d»ted the diet May 1905. 

(1) (1882) I. ti. R 9 Cal. 295. (^) (1891) I. D. B. 19 Gal. 267. 

(2) (1884) I. L. R. 10 Cal. 786. 
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1908 18bh May 1900 ; afterwards the first defendant by a deed of gift trans- 
JUNE 33. ferred the property to his wife, the second defendant. 

&pPBiinaTB plaintiff instituted a suit for setting aside the sale and on the 

Oiyi£i. 27th February 1901 obtained a decree for possession and on the 11th 

^ September 1901 took possession of the property. The plaintiff then 

I C 187=8 present suit on the 6th April 1904 for mesne profits for the 

0. L.'j. 181= period that the defendants were in possession, viz., from 18th May 1900 
13 0 . W. N. bo lltb September 1901. 

[997] The learned Subordinate Judge bolding that Art. 120 and not 
Art. 109 of the Ijimitation Aot governed the case gave the plaintiff a 
decree for the amount due for the whole period that the defendants ware 
in possession. On appeal the District Judge confirmed the decree of the 
first Oonrt. 

The defendants appealed to the High Court. 

Dr. Bash Behari Qhose and B^bu Hafi Charan SarUel for the appel¬ 
lant. 

BdihVi Nilmadhub Boset BAhix Surendro Nath Quha and fia&u Atul 
Krishna Boy for the respondent. 


Mitra and BbIjD, JJ. The plaintiff was the owner of a paint mehal 
under the Maharaja of Burdwan. The mehal w«s sold under Begulation 
Vm of 1819 for arrears of rent for the year 1306 and w^s purchased by 
the first defendant. The sale took place on the 18th May 1900. After¬ 
wards, the first defendant transferred the property to the second defen¬ 
dant, his wife. The plaintiff instituted a suit for setting aside the paint 
sale and obtained a decree for possession on the 27bh February 1901. He 
took possession on the lltb September 1901. During the period between 
the I8fth May 1900 and the 11th September 1901, the defendants, or, 
either of them, were in possession of the paint property. The plaintiff 
instituted the present suit for mesne profits for the period during which 
the defendants were in possession, namely, from 18fch May 1900 to 11th 
September 1901. 

It is admitted that the claim for the amount, if any, recovered by the 
defendants or either of them within three years of 6bh April 1904 (the 
date of the institution of the suit) is not barred by limitation. 

The question argued in the lower Courts and also before us is, whether 
or not the claim for mesne profits for the period before three years of the in- 
utibution of the suit, i.e» the period from 18th May 1900 ho 5bh April 1901 
is barred by limitation. The lower Oomts were of opinion that Art. 120 of 
the Second Schedule of the Ijimitation Aot applied to the case and nob Art. 
109 of the same Schedule, as contended for by the defendants. In support 
[998] of the view, which the lower Courts took, they relied on the decision 
of this Court in Dhunput Sinyh v. Saraswati Misrain (l). That waa, 
however, a case, not for mesne profits, but for rent, and the question 
raised in it was whether the plaintiff, who was the landlord and was in 
possession, having himself purchased at the sale under the Putni Regula- 
tion, could sue for rent for the period during which be was in possession. 
The answer was that the plaintiff was net a trespasser within the mean¬ 
ing of the rule that a landlord, who causes trespass on the land of his 
tenant, is not entitled to rent lor the period of his trespass. All that the 
Court bold in that case was that it was not a trespass of the latter kind, 
that the case was distinguishable and that the plaintiff would be entitled 


(1) (1891) I. L. B. 19 Cal. 267. 
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fco recover rent after giving credit for the amoant, if any, that be actually 
recovered from the tenants in occupation. 

Art. 109 of the Second Schedule of the Ijimitabion Act is clear in its 
terms. It relates to the profits of immoveable property belonging to the 
plaintiff, which have been wrongfully received by the defendants. In the 
present case there can be no doubt that the defendants or either of them 
wrongfully received profits, which were actually receivable by the 
plaintiff, but for the illegal patni sale, which was afterwards set 
aside. The period of limitation is three years and it runs from the 
time, when the profits were received. No question arises on the 
words of the article, when the cause of action arose. The words ''cause 
of action ’* are not used. That the view we take is correct is clear 
from the words, which follow, in the third column, namely, "where the 
plaintiff has been dispossessed by a decree afterwards set aside on appeal, 
when he recovers possession." The Legislature limits the conditions 
under which the ptriod cf three years may be extended. If a person 
takes possession in execution of bis decree and the defendant afterwards 
succeeds in getting the decree of the first Court set aside on appeal and 
then takes possession, his right to sue for mesne-profits acorues from 
the date, when be gets a decree from the appellate Court. Such a ease is 
excepted from the ordinary rule. No other case is excepted. We must, 
therefore construe the words "v^ben the profits are received" as meaning 
[999] when the profits are actually received. We do not sea any vpay of 
getting over a construction, which is patent from the words used in Art. 
109. Art. 120 does not therefore apply, but Art. 109 is clearly applicable. 

In Kfishnanand v. Kunwar Partab Narain Singh (1) a contention 
similar to the one before us was raised before the Judioial Committee of 
the Privy Oounoil. It was contended that, when the settlement o£5oer 
gave possession to a person, the possession was not that of a trespasser and 
it was not wrongful within the meaning of Art. 109. The Judioial Com¬ 
mittee observed, quoting the words of Art. 109, that the argument could 
not be supported and the point was practically abandoned by the learned 
oounoil, who argued the case. We are, therefore, of opinion that the 
decree of the lower appellate Court should be set aside. 

But then remains the question, whether we should remand the case 
for a finding as to the amount payable by the defendants to the plaintiff 
for the period between the 6th April 1901 and the 11th September 1901. 
It appears from the Commissioner's report that the sum of Rs. 377-7-8 
was realized by one Jadab as gomastba of the defendants for the period 
from Falgun 13o7 to 31st Sraban 1308. It does not appear that the 
defendants or roy of them realized any further sum. The liability of the 
defendant should be less than the sum of Bs. 377-7-0. But the learned 
counsel for the defendants has no objeotion to a decree being passed in 
favour of the plaintiff for this sum, preferring it to the harassment of a 
continuation of the litigation for a smaller amount. We, therefore, direct 
that, in lieu of the decree passed by the lower appellate Court, a decree 
be entered in favour of the plaintiff for the sum of Rs. 377-7-8. We 
direct that the appellant do get the costs of this appeal, as well as the 
costs inouired by him in the lower Courts, in proportion to the claim 
dimissed. 


1908 

June 32. 
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38 0. 996 = 1 
1. O. J57k=8 
0. L. J. 181 
=^18 C. W. N. 
10=8 H.L. 
T. 419. 


(1) (1691) I. li. B. 10 Cal. 786. 
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[1000] APPELDATB OlVIli. 

Before Mr, Justice Mitra and Mr, Justice Oaspersz. 


Ijaohmi Nabaii? V , Mazhar Abbas.* 

[23rd April, 1908.] 

MesM profits—Zeraii land—Beni-—Oompetiiion rent—Assessmentt principle of— 

As regards aerait land, metne profits should be assessed on the basis ot pco- 
duoe or oompefeition rent and not oustomaxy rent. 

The obaraoter of the possession before trespass should be ascertained to 
arrive at the true measure of damages, because such possession is a fair index 
of intention as to the mode of occupation, if there were no trespass. 

Ijatulla Bhuyan v. Chandra Mohan Banerjee (1) and Oopal Chunder Mondal 
V. Bhoobun Mohun Chatierjee (2) approved. 

Ftinoiple upon which metne profits should be assessed on the basis of produee 
or competition rent disoussel. Thakooranee Dassee v. Bisheshur Mookerjee (3) 
referred to. 


[Ref. 34 Mad. 602; 61 I. O. 75t»6 Pat. L. J. 166 : 70 I. 0. 6=84 0. Ii. J. }416; 83 1. O. 
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ApfbaIi by the plaintiff. 


On the 29th July 1902 the plaintiff obtained a decree for recovery of 
possession of 69 bighas and 16 cottas of land as bis zeraii land with mesne 
prohts. The decree directed that mesne pro6ts should be ascertained in 
the execution prooeedings. The decree-holder applied under s. 244 of the 
Code of Civil Procedure for the determination of the amount of mesne 
profits from the I8bh February 1898 to the date of delivery of possession. 
There was no dispute as to the amount of mesne profits for the first two 
years, but the plaintiff contended that as he was entitled to khas 
possession after those two years, the amount of mesne profits for 
the subsequent period should be assessed on the basis of produce. 
On the application of the plaintiff a Commissioner was appointed to 
ascertain the amount of mesne profits, who found after investigation 
that the total amount of mesne profits calculated on the [1001] basis 
of rent for the first two years and on the basis of produce for the sub¬ 
sequent years with interest at 12 per oant. per annum amounted to 
Rs. 12.806. The defendant contended that mesne profits should be 
assessed on the basis of rent for the entire period ; the amount with in* 
terest on the rental basis was found to be Bs. 3,192; the Subordinate 
Judge ordered the latter sum to be paid to the plaintiff with costs and 
subsequent interest at 6 per cent, per annum. The plaintiff appealed and 
the main contentions before the High Court were based on the rival 
principles of oaloulabion namely, whether the mesne profits should be 
calculated on the rental or produce basis. 

Dr. Bash Behari Ohosh and Babu Lachmi Narain Singh for the 
appellant. 

Moulavi Syed Shamsul Buda and Moulavi Syed Mahomed Tahir 
for the respondent 

MiTuA AND oASPEBSZ, JJ. The plaintiff appellant obtained on the 
29tb July 1902, a decree against the defendant respondent for recovery of 


• Appeal from Order No. 49 of 1907, against the order passed by Baiandra Nath 
Putt, Subordinate Judge ot Ghapia, dated the 10th September 1907. 


(1) (1907) 12 C. W. N. 286. 

(2) (1903) I. Jj, B. SO Oal. 636. 


(3) (1866) B. ti. B. F. B. 902, 3 W. B. 
(Act X) 29. 
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possession of 69 btghas and 15 oobbas of land in Mebal Tier as malik’s 1903 

*era»t or ptopriehor's private land, with mesne pro&bs. The claim for AfbiIi 38. 

mesne proBbs covered bhe periods from the I8bh F'ebruary 1898 ho bhe 

date of the insfcifeubion of the suit, a.a., bhe bObh January 1901 and from Oivit, 

bhe date of the institution of bhe suit bo the date of delivery of possession, 

namely, bhe 3isb May, 1904. The decree directed that mesne proBts 85 C. 1000= 

should be asoerbained in bhe execution prooeedinga. The land was nob 0- J®- N. 

only Maiifc's ZeraiU bub it was alleged to have been in bhe hhas or direob ® • 

possession of bhe defendant himself, and bhe decree directed delivery of 

khCLs possession by dispossessing bhe defendant. The defendant appealed 

to this Gourb from bhe decree of the lower Court. On the 10th March 

1905, this Court affirmed the decree of bhe lower Court. Possession, 

however, had, in the meantime, been taken, as we have said, on the 31st 

May 1901. . ^ 

Th 9 T 6 is no dispute as bo the acnounb of mesne profits for the years 
ia05 bo 1307 F. S. The plaintiff’s claim for these years was based on 
rental, which waa realisable from raiyatst to whom El^02l he had let out 
bhe land, bat he alleged that the leases to the raiyats expired with the 
year 1307K,S., and he was entitled bo khas possession from 1308F.S., and 
that, therefore, he was entitled to damages from 1303 to Baisakh 1311F.S., 
the measure of which should be the actual price of the produce less the 
necessary costs of cultivation. On the application of the plaintiff, the 
lower Court appointed a Commissioner to ascertain the amount of inesne 
profits by means of an investigation at the spot, and the Commissioner 
found, after an elaborate investigation, that bhe total amount of mesne 
profits oalonlabed on the basis of rent for the earlier period and on the 
basis of produce for bhe later period, with interest at 12 par cent, per 
annum, would be Bs. 12.805-6-6. The defendant, however, contended 
that mesne profits should be assessed on the basis of rental for the entire 
period. On a rental-basis, the amount with interest was found bo be 
Bs. 3,192-12-6 and that is the amount which the lower Court has allowed 
with oosfas and subsequent interest at 6 per cent, per annum. 

The appeal of the plaintiff and the cross-appeal of bhe defendant 
have reopened the entire case before us, but it is nob necessary to dwell 
upon the slender argument in support of bhe cross-appeal. The main 
contentions raised before us are based on the rival principles of calculation 
for the years 1308 to 1311F.S., namely, whether bhe mesne profits should 
be calculated on bhe rental or produce basis? 

The dispute as to the (acts bearing on the question of principle of as¬ 
sessment relates to the mode of enjoyment by the defendant during the 

later period. The plaintiff attempted to make out by evidence that bhe 
defendant was, throughout the period in khaa possession, cultivating the 
land and reaping ordinary country crops \ while the defendant assorted that, 
during the years 1308 and 1309F.S, be cultivated the lands with indigo for 
bis Trikalpore Factory and that he was a loser by such eulbivabion as the 
price of indigo went down owing to a well known cause, and that, during 
the last two years, he let out the land bo raiyats on money rent. The lower 
Court has held that the defendant and his witnesses have given the facts 
oorreotly. It has found that the defendant did cultivate the lands with indi¬ 
go in 1308 and [1003] 1309F.S., and was a loser by that cultivation, and 

that, in the following years, he let out the lands on money-rent. The 

Commissioner, however, had come to a different conclusion. The oral 
ovidenoa adduced before the Commissioner was highly oonflioting, because 
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1908 witnesses of each party supported its own ease. The Oommissioner 

APBiii 33. himself hesitated as to the weight to be attached to suoh oonflioting 

APPBUATB scale, in his estimate, turned in favour of the plaintiff 

OlViij. acoount of a statement, or detailed aooount of produce hied by the 

' - ■ ■' defendant himself with his petition of obieotion. That statement, how- 

4 oS fiver, was not a part of the petition and it does not oontain any direct or 

HQ * ®' unequivocal admission that the lands were sown with ordinary orops 
during 1308 and 1309. "We, therefore, are not disposed to place much 
reliance on this statement. On the other hand, the land had been used 
for a long series of years for indigo cultivation. It was soused from 1291 
to 1297 and again from 1298 to 1304, periods during' which the Trikalpore 
Factory held it on lease with the rest of the lands of Mehal Tier. The 
factory did not stop work during 1308 and 1309. The defendant sold 
indigo in those years through the Calcutta indigo brokers, Messrs. Thomas 
& Co. The discovery of synthetic indigo dye in Europe could not, in the 
years previous to 1308, lead to any necessary inference of a permanent 
decline in the price of Beiagal indigo and it is more probable that the de¬ 
fendant used the land for indigo cultivation for supplying his factory with 
materials for manufacturing indigo. The evidence to show that the indi¬ 
go despatched by the defendant to the market of Messrs. Thomas & Co. 
was partly indigo from the land in snit is no doubt not very complete, but 
the probabilities are in favour of the view that the defendant did not 
allow the land to go out of indigo oultivatioo as long as he had occupa¬ 
tion of it and as long as he continued work at the factory at Trikal' 
pore. The land was, in fao\ indigo land for nearly twenty years. 
The plaintiff is now in possession of the village and it is easy for him 
to produce a number of raiyats as witnesses to support his case. 
The defendant labours under the disadvantage, which dispossession 
always brings with it. Weighing, therefore, the entire evidence, we come 
to the same conclusion as the lower Court with respect to the years 1308 
[1004] and 1309. The defen<^anb was undoubtedly a loser by indigo 
cultivation in these years. 


The finding of the lower Court as to the next period, i^e, 13 LO and 
1311, is not equally sound. The evidence is as oonfiioting as that adduc¬ 
ed with regard to the previous period. The defendant admittedly bad 
ceased to cultivate and manufacture indigo and a decree for possession bad 
already been passed against him in favour of the plaintiff. There was, 
however, no reason why, unlike other indigo-planters, he would give up khas 
possession. The probabilities are against his case of letting out the land 
on money-rent. The lower Court has not analysed the. evidence on this 
point and we are disposed to agree with the Oommissioner in his estimate 
of the oral evidence. No leases or kabuliats have been produeed to sap- 
port the defendant's case of occupation by tenants. The tenants examin¬ 
ed do not even produce their rent-receipts. In our opinion, therefore, the 
defendant was In khas possession daring the years 1310 and 1311 and him¬ 
self used the land for the cultivation of ordinary country-crops. 

But in the view of the law that we are disposed to take, it makes 
no difference whether the defendant cultivated the land with indigo in 
1308 and 1309 and raised other orops during the last two years, when the 
land was in khas cultivation, or whether money rent was obtained there¬ 
from during the second period. The land is gerait or proprietor’s private 
land. It must have been used as suoh before 1291 F S when the Trik¬ 
alpore Factory took a lease of it. Wo must assume that it was cultivated 
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by the proprietor himself for raising ordinary oonntry orops. From 1291 ieo8 
to 1304 F. S. it was onltivated by the le&se-holders themselves and was ArBiij9d. 
not treated as raiyati land. The ealbivation with indigo in 1306 to 
1309 F. S. is not inoonslstent with the same inference. Moreover, 
the plaintiff has been in direeb ooonpatlon, since he took possession la 
execution of bis decree, and be too has been cultivating the land with 88 C« iOoO = 
ordinary crops. The character of the land and its use for a long ^ **• 

series of years, including the use since 1311F. S., can lead t« one ^ ' 
oonolusioQ only, viz., that the plaintiff, if he had been in possession, 
would have used the land for cultivating it himself with ordinary food 
crops. He is not an indigo-planter and would not have cultivated Cl005] 
indigo. It is undoubtedly more proffbable to cultivate one’s own 
land than allow raiyata to be in oooupation on payment of customary 
rent. The fact that the plaintiff gave leases to tenants for three years, 
from 1305 to 1307 F.S , duriog the time of dispossession by the defendant, 
cannot weaken the inference that the plaintiff, if he bad been in posses¬ 
sion, would have used the land as sir or Merait by cultivating it himself. 

The intention of the plaintiff must be presumed. He is the potential 
cultivator according to the principle expounded in the case of Ijatulla v. 

Ohandra Mohan Banerjee (1). If the defendant used the land to suit his 
own fancy, if he did not use it in the most advantageous way, if he book 
the risk of cultivating it with indigo on the chance of getting high profits 
by manufacturing indigo, or if he adopted the more comfortable use of 
land by letting it to tenants and was satisfied with a comparatively small 
income, the plaintiff ought not bo be a loser thereby. He must nob suffer 
fqr the indolent or speculative conduct of a trespasser. Surja Pershad 
Narain Singh v. Tleid (2) and Laljee Shahay Singh v. Walker (3) relied on 
by the Lower Court do not lay down a different rule. The character of 
the possession before trespass by the defendant should be assertained to 
arrive at the true measure of damages, because such possession is a fair 
index of intention as to the mode of occupation, if there were no trespass. 

Oopal Chan'^ra Mandal v. Bhooban Mohan ChatCerjee (4) lays down the 
same principle of ascertaining the intention of the true owner and the 
potential position he occupies. In Ijatulla Bhuyan v. Chandra Mohan 
Banerjee (l) we held that as regards zerait land, mesne profits should be 
assessed on the basis of produce and not on the basis of rent. The 
present is a parallel case and we sea no reason to lay down a different 
rule. "We are, therefore, of opinion that the principle of assessment of 
damages adopted by the Lower Court is erroneous. It should not have 
assessed damages on a rental basis. 

The next question is one of fact; what is the amount payable 
by the defendant to the plaintiff for the years 1308 bo 1311 F.S., 

[lOOfid damages being calculated on the basis of produce? The judgment 
of the Lower Court has not discussed this quasbioa, and we do not get 
any assistanoe from it. The parties adduced no evidenoa in Court, and 
we have to fall back on the report of the Commissioner and the evidenoa 
given before him. We may note that bbo parties have not expressed any 
desire to adduce further evidence. 

The difficulty of ascertaining mesna profits on the basis of produce is 
always great. The elemeots of uncertainty, the unknown quantities, are 
many. The gross produce must first be ascertained and then its market 


(1) 11907) 12 O. W. N. 295. 

(2) (1902) I. L. B. 29 0al. 622. 


(8) (1903) fi 0. W. N 733. 

(4) (1903) I. L. R. 30 Cal. 636, 
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VAlae. The exact quantity of grain, whioh a piece of land has produced 
in any partloutar year is a matter of primary importance, but evidence of 
a precise and reliable oharaofeer is generally wanting. To discover the 
average of a number of years Is a atill more complex problem, 
especially in India, when cultivation is greatly dependent on meteorological 
phenomena and not so much on science as in other countries. The price 
of the produce is also a varying factor, the oscillations in this respect 
being attributable to the law of demand and supply, to the distance from 
markets or trade centres and to other possible causes, though, as regards 
any particular locality, the variations may be ascertainable without much 
difficulty, until new means of transit come into existence. 

But it is not sufficient to ascertain merely the groes produce or its 
money value. The net produce is the true measure of damages. From 
the gross produce all the expenses of cultivation must be deducted to find 
the net produce. A certain sum must also be deducted on account of the 
application of capital and labour, and the cost of superintendence must 
have a certain pecuniary value. The true measure of damages must 
be the nett produce obtained by deducting the cost of raising the produce 
from the market value of the production. We should also take into con¬ 
sideration the risks of the agriculturist and his bare means of subsistence. 
If all these items are to be matters for calculation in ascertaining mesne 
profits on produce basis, the resultant profit differs very little from oom-^ 
petition or rack rent. Assuming complete freedom of competition, the 
rent paid by a tenant-at-will would practically coincide with the whole 

nett produce of any given piece of land. 

[1007] If rent were customary, and not competitive, it would not be 
a praotioal te^t for ascertaining the nett produce. In India, custom gene¬ 
rally controls rent, and competitive rent, as defined by writers on political 
economy. Is the exception. In Thahooranee Dassee v. Bisheshur Mooherjes 
(1) the malority of the Judges accepted the theory of a customary rent, as 
prevailing in India. They held that the customary or pergana rate should 
he the true basis of ascertainment of rent in India. The theory adopted 
in India is " All that is not comprehended in the wages of labour and 
profit on the ryot's stock is not the laud-holder’s rent."^ 

Nevertheless the question arises whether the rent actually paid by a 
tenant at will for occupation of zerait land under a recent settlement may 
not be the best and easiest means of discovering the nett produce. In 
Thahooranee Dassee v. Bisheshur Mookerjee (1), the Court bad to consider 
the case of oooupanoy raiyatp, who in the majority of oa^es, had acquired 
the status of khudkashi raiyats and were entitled to hold land at custo¬ 
mary rates. The causes of aberration from true competition rents are many 
and undefinable, but in modern times, oompotition mast, even in India, 
influence rent, when there are no statutory or customary rights in opera¬ 
tion, A raiyat bolding at fixed rates or an oooupanoy-raiyat or even a 
non-oooupanoy raiyat created by the Bengal Tenancy Act may in a oertain 
sense become a co-proprietor of the soil, but a tenant-at-will or a tenant, 
whose ooonpation may be terminated at the end of any agricultural year, 
can hardly be said to possess an interest in land. There is nothing to bar 
a proprietor from letting out his private land at the highest available 
competition rent, and we may assume that, when he does allow a tenant 
bo occupy it, be stipulates for the payment of competition rent (and not 
customary rent), although that may not etriotly be the nett produce of 


(1)'(1866) B. D. B. F. B. 202 ; 8 W. R (Act Xi 29. 
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lascl. A margici however, of profit to the tenant for bis snbsistenoe mast 
be oonoeded in the fixing of bis rent, as it is undeniable that the oustom> 
ary rents paid by most of the raiyabs in a village must keep down the 
rents of zerokii lands also. 

[1008] In the present ease, the plaintiff himself let out the land at 
Bs. 5 a bigha, and this is some evidence as to what the ordinary rate is and 
it might be taken to be oompebibion rate of rents praotioally equivalent to 
the nett produce of land. The plaintiff, however, was then out of p 05 > 
session. If a proprietor, who has been in direct possession of bis private 
land, and knows what average nett produce it yields, leases it to a tenant, 
reserving the right, as he has a right by law, to re-enter at the end of any 
agrioultuial year, we may fairly assume that the rent is a tack rent and 
equivalent, as nearly as may be, to nett produce. If the proprietor was 
not in direct possession before such a lease, and had no special knowledge 
of the nebb produce, an allowanoe may be made in bis favour. An allow¬ 
ance may, also, be made for the reactionary effect, which the prevalence 
of customary rent has on rent, which would otherwise be the full com¬ 
petition rent. That is to say* the pecuniary loss arising from the effect 
of the prevailing rate paid by khudkasht raiyats may be added so as to 
arrive at true competition rent on nett produce. In the present case, we 
have the fact of lebting at Rs. 5 a bigha and the furbber fact that the 
plaintiff valued the land at Rs, 80 a bigha in the plaint, thus assessing the 
profit per bigha at Rs. 4, the ordinary market price being 20 years' 
purchase. 

AIbhough, theoretically, there should be an exact ooinoidenoe between 
competition rent and the value of nett produce, the divergence In the 
present case will be very greab, if the conclusions arrived at in the Com¬ 
missioner's report ba correct. There onght not to be such a divergence, 
if, as we have held, the rent paid was not customary. The figures given 
by the Commissioner as bo quantities of produce and the cost of produc¬ 
tion appear to us to be inaccurate. They are, respectively, over-estimated 
and UD'^er-esbimabed. It is in evidence and is an undeniable fact that the 
zerait lands in Tier were assesced in the leases to the Trikalpore Factory 
at Rs. 4 per bigha as rent and the plaintiff consequently valued each bigha 
at Rs. 80. We have no doubt, therefore, that the figures showing the 
nett produce as given in the Commissioner’s report are highly exaggerated 
and we cannot accept them. • ** 

[1009] How then are we to assess the mesne profits ? We do not think 
it desirable to send the case back. The patties have already incurred 
heavy oosbs in the investigation and the ^ase itself has been long pending. 
We do nob also expect that any further evidence of a reliable obaraober 
would be available, if we were to remand the case for another enquiry by 
the lower Court. Materials for determining the nett produce, or what 
would be the true competition rent, must inevitably ba meagre or unsatis¬ 
factory. We do not therefore think any useful purpose would be served 
by remand. Wo think it desirable bo come to our own oonjlusions on the 
ncaberials on the record. 

Thirty-three and a third per cent, appears bo us to be a fair margin 
for the risk and profit reserved to the tenant^, who took leases from the 
plaintiff from 1305 to 1307 at R-. 5 per bigha. Wa do not think the 
plaintiff settled the zerait land by giving up more than 33i per centum 
out of the nett produce. He might have conceded less, but the defendant 
is a wrong-doer and every presumption should be made against him. As 
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iti is* the resaU we arrive aB is less bban one hall of that oalotilaled with 
so mnoh wealth ot detail by the GommisBioner, the ratio being 2/5ths. 

We are» therefore, of opinion that the basis of the award made by 
the Court below should be increased by one* third, and the decree modified 
accordingly. The rate of interest at 12 per cent, per annum will stand. 

As regards costs, the defendant should pay the entire cost of the 
investigation by the Commissioner and of the trial by the lower Court. 
We make no order as to costs of this Court. 


SB C. 1010 (=8 G. L. J. 90=^12 C. W. N. 854). 

[1010]» APPELliATE CIVIL. 

Before Sit Francis William Maclean, K. C. I. E„ Chief Justice, and 

Mr. Justice Doss. 

Bibaj Mohinbe Dasbb V. Kedab Nath Kabmakab.^ 

[16th May, 1908.] 

Evidence — Petition — aompromise-‘Clriminal proeeedings-^Value oj mch deetJ—Admii- 
sibility in evidence of euch document in o. later case. 

An unregistered oomptomiflo petition, wbiob waa the root of the plaintifl^fl 
claim to an increased rant and was filed in previous criminal proceedings, was 
not incorporated in the Order in such prooeediogs. 

Held, it was not admissible in evidence in a later civil suit. 

Pranal Anni v Lakshmi Anni (1). Ka'i Charan Qhosal v. Ram Chandra 
Mandal (2) and Birhhadra Rath Kalpataru Panda ^3; ralorrod to. 

CFol. B7 Cal. 293 ; Ref. 38 All. 728 ; 41 I. 0- 804= 27 0. L. J. 107 : 32 All. 266-3 

Second Appeal by the plaintiff. ^ „ 

Birai Mobinee Dasee brought the suit now in appeal for the recovery 
of arrears of rent of 4ir arhis of paddy per annum for the last two quarters 
of 1309 and for 1310. The defendant contended that the amount of rent 
was If arhis of paddy. In that suit, the plaintiff filed an unregistered 
solenama, by which the defendant agreed to hold the rented land from 
1310 to 1318 B.S., at a rental of 4^ arhis of paddy per annum. 

The deed of compromise brought to an end a criminal case under 
5 476 of the Indian Penal Code between the same ^rties and was filed 
in that case. The terms of the compromise were however not incorporat¬ 
ed in the order passed in that criminal case. The defendant contended 
that the deed was not admissible in evidence. The Munsif, however, 
overruled the contention and decreed the suit. 

On appeal, the Subordinate Judge reversed the decision of the 
Munsif, giving effect to the defendants' contention. 

[1011] Babu Qunada Charan Sen for the appellant. The compro¬ 
mise deed formed part of indioial proceedings. As snob, registration was 
not necessary : Bindesri Naik v. Qanga Saran Sahu (4). The case of 
Syed Sufdar Beza v. Amzad Alt C^), on which the judgment of the Court 
below is based, does not lay down that registration of such deed is com¬ 
pulsory. That case rather supports my oontei^tlon. The compromise 

•Appeal from Appellate Decree, No- 518 of 1907, agaiDSt the decree of Jogenfira 
Nath Mookherji, Bubordioate Judge of 24<Pargaca8, dated 30th November 1906, 
re^ecsixig the decree of Bebari Lai Ghatterjee, Munsif of Sealdab, dated 7th April, 1906. 

(1) (1899) 1. Ij. R. 22 Mad- 508 : L. B. (4) (1897) I. L. R. 20 All. 171 : L. B. 

26 1. A. 101. 26.1. A. 9. 

(2) (1908) I. L. B. 80 Cal. 783. (5) (1881) I. L. B. 7 Cal. 703. 

(8) (1906) 1 O. L. Z. 388. 
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pefciliion is nofc a lease. See Satyesh Ghunder Sircar v. Dhunpul Singh (1 ) iqob 
and Obai Qouitdan v. Bamaltnga Ayyar (2). The ease of Ptanal Anni V. Mat 15 . 


Lakshmi Ann* (3) has no application here. vpp^^tb 

Babu Manmatha Nath Mukherji for the respondent. The last ease oivin. 

oited by the appellant (3) snppotts my ease. See also Kali Charan _ 

Ghosaly.Bam Chandra Ma7iclal W. The petition purported to be a 86 0.1010=8 
lease and registration was necessary for it to have any force. See Gurdeo 

Singh v. Chandrihah Singh (5). “ 

Babu Qunada Charan Sen in reply. The fact that the previous ease 


was a criminal proceeding should not affect the question and take the 
matter out of the rule laid down in Bindesri Naik v. Ganga Charan 
Sahu (6). See Gohinda Chandra Paul v. Dwarka Nath Paul (.7). 

MaOIjEAN O. J, The only ques^tion on this appeal is whether a 
petltloDi which was ffled in certain criminal proceedings between the 
present plaintiff and defendantt is admissible in evidence, when it has not 
been registered. There was some dispute between the parties, which 
resulted in criminal proceedings and the petition in question was present¬ 
ed in those proceedings; and in oonsequence they were withdrawn, but 
no order was passed incorporating the terms of the petition. The ques¬ 
tion in the present suit is, as to the amount of rent payable by the 
defendant to the plaintiff. It is a rent suit. As to the rent payable 
before the date of the petition there is no question and a decree has 
been passed in the plaintiff's favour in respaou of that rent. But the 
[10123 plaintiff says that, having regard to the terms of the solenama as 
contained In the petition, he is entitled to more, bo which the defendant 
replies that the plaintiff cannot rely upon the petition, because it has nob 
been registered and not having been registered, is nob admissible in evi¬ 
dence.. The petition, so far as is matenali runs thus; " The disputed 1 
bigha 15 ootbahs of land, which has been in my possession from before 
will continue to be iu my possession for nine years more, i. fl.» from 1310 
B. S. to 1318 B. S. After that the landlord will be able to make settle¬ 
ment of the land as he likes. For the said land I will give to Biraj 
Mohinee Dasee arhts of Gula paddy annuaily, and this raztnama will 
be considered as patta kabuliyatt I will not therefore prosecute this case 
any further." Tni^dooument defines the area of land, the rent bo bo paid* 
the duration in point of time of the tenanoy, and the parties treated it as 
ft patta kabuliyat. This document is the foundation of the plaintiff s title 
to the increased renbi and as the plaintiff must fall back upon the petition 
itself, that cannot, unless it is registered, affect the immoveable property 
comprised therein exceeding 100 rupees in value, or be receivable in 
evidence of the transaction affecting that property. If this petition had 
been filed in a civil proceeding, and the petition had been followed by an 
order or decree, which embodied, directly or indirectly, its terms, then it 
would nob have been necessary to have had it registered. But this has 
not occurred in the present case, and as this document is the root of the 
plaintiff's claim to the increased rent, it ought bo have been registe^d . 
ftnd in the absence of registration it is not admissible in evidence. This 
view seems to be consistent with the Privy Council decision in Pranal 
Anni v. Lakihmi Anni (3), with the decision of this Court in Kalt Charan 


(l) (1896) I. L. B. 94 Cal. 20- 
(9) (1898) I li. B. 99 Mad. 2L7. 

(3) (1899) 1. li. B. 92 Mad. 503 ; li. 
B. 26 I A. 101. 

U) (1903) L B. 80 Oal. 7B3. 


(6> (1907) 6 C. L J. 611. 

(6) 11897) I. li. B. 20 All. 171; L B. 26 
I. A. 9. 

(7) (1908) 12 0. W. N. 849. 
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Ghosal y. Ratn Chandra Mandal (l) and with the pcinoiple invoWed in a 
more recent decision of this Court in Birbhadra Bath y. Ralpataru 
Panda (2). 

The appeal, therefore, fails and must be dismissed with costs. 

Doss, J. 1 agree. 

Appeal dismssed. 


85 C. 1013 (=12 C. W. N. 1032=8 C. L. J. o22). 

[1013] APPELLATE CIVIL. 

Bejore Sir Francis W. Maclean, K, C. J. E„ Chief Justice and 

Mr. Justice Doss» 

JOGENDBA NAIH RaY v . KbiBHNA PbAMADA DasEB.* 

[6tb April, 1908.] 

Bengal Tenancy Act (VIII of 1885), 106,108— Civil Court, if maintainable. 

Jot alteration of entry published. 

A suit in tbe Civil Court for the alteration and oorreotion of certain entries 

made in tbe record-of-rigbts pablisbel under Obaptei X of the Bengal Tenancy 

Act is nob maintainable. 

tDia : 14 0, W. N. £97; Ref : 3 I. O. 100; 16 I. 0. 586; 6 I. 0. 266 ; 9 I. 0 661 ; 48 Cal 

359=26 0. W. N. 18.] 

Second Appeal by the plaintiffs. 

Krishna Pramada Dasee, defendant No. 1, in tbe suits out of wbtoh 
this appeal has arisen, as zemindar — patnidar applied under s. 101 (2) (o) 
of tbe Bengal Tenancy Aot, (or a survey of all her lands situated in 
several villages appertaining to the estate bearing Tauzi No. 72—1, Par- 
gana Dantia and for a preparation of a reoord-of-rigbts with reepecb to 
those land^. 

Dunng the sebUement proceedings, the plaintiffs claimed certain 
villages situated in Sarulia, one of tbe villages mentioned in the notifica¬ 
tion of the Calcutta Gazette, to be held rent-free, whioh tbe Settlement 
Officer had entered in the record as included in the mal lands of defen¬ 
dant No. 1. The objection of the plaintiffs was heard and decided under 
s. 103A by the Settlement Officer against them. Entries were accordingly 
made in the finally published record. Defendant No. 4 thereupon appli^ 
ed. under s. 105, for settlement of a fair and equitable rent in respect of 
those lands, and the Settlement Officer did so settle them, rejecting the 
plaintiff’s prayer for stay of proceedings, until the disposal of tbe present 
suits for alteration and oorreotion of the entries on establishment of their 
title as lakhirajdars. 

[1014] The suits were held to be not maintainable. On appeal, the 
Subordinate Judge confirmed the decision of tbe Munsif. 

Defendant No. 1 alone contested the suits and the appeals. 

Babu Surendra Chandra Sen for the appellants. Section 103B merely 
raises a presumption of correctness, whioh is rebuttable, and the present 
suit is maintainable to show that the entry is wrong. Further tbe plain¬ 
tiffs claim that the lands in suit do not form any part of the zemindars 
and that the Settlement Officer therefore had no jurisdiction to entertain 

• Appeal from Appellate Deoreee, Nos. 1172 of 1906, eto., agaiosb the decrees of 
Pcorna Chandra Ghoah, Subordinate Judge of Khulna, dated the 29th March 1908, 
affirming the deoreea of Hem Obandia Mitra, Monsif of Satkhira, dated the 15tb of 
August 1905. 

. ID ( 1 CC 8 ) I. D. B. 80 Cal. IfiS. (2) U906J l O.L. J. 888. 
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Ihe applioation under s. 105. No doubt be oould have proceeded under 
s. 106. The omiseion to apply under bbat section does not bar nay right 
to bring a regular suit in the Oivil Court. 1 rely on Bamjan AH v. Amjad 
Ali CDi Bamgulam Singh v. Bihhnu Pargash Narain ^2), Troylokhyanath 
Bose y- Macleod (8) and Shambhu Chandra Hazra y. Purna Chandra 
Pal (4). 

Hon'hle Dr, Bash Behary Qhose (for the respondent) during the 
course ot the arguments for the appellant pointed out that when jurisdio* 
tion is conferred on a special Court by Statute, that Court alone can in* 
yestigate into the matter. They should bate proceeded under s. 106; 
Bhandi Singh y. Bamadhin Bai (5). 

Cur, adv. vuU. 

MaoIjEAN C. J. This is a suit for the alteration and correction of 
certain entries made in the record ol-rights published under Chapter X of 
the Bengal Tenancy Act. The real question is, whether the plaintiffs are 
entitled to maintain the* suit. Both the Muusif and the Subordinate Judge 
baye held that the suit is not maintainable and that the plaintiffs should 
have pursued the special remedy, which is giyen them, either under 
section 106 or under section 108 of the Bengal Tenancy Act. They haye 
not done so. 

It appears that at the instance of defendant No. 1 a suryey was 
made and a record-of-rights prepared by a duly appointed [1016] Settle* 
ment OiBcer, in respect of all lands situated in yillage Sarulia. In the 
course of the cetblement proceedings, the plaintiffs claimed certain lands 
as rent-free and certain other lands as included in their zemindari, which 
the Settlement OfBoer had recorded as forming part of defendant No. l‘s 
zemindari. Both these objections were heard by the Settlement Officer, 
and the plaintiff's o]ala.s were not sucoessful. Batries were then made in 
the finaliy published record-of-rigbts, and defendant No. 1 on the basis of 
such entries applied, within two months, for the settlement of a fair and 
equitable rent. Then the plaintiffs instituted the present suit. The ques¬ 
tion is whether the suit will or will not lie. The Bengal Tenancy Act was 
passed nearly a quarter of a century ago, bub no authority has been pro¬ 
duced before us bo show that bbo suit will lie. This portion of the Act 
deals with a special matter—the settlement by the Bevouue authority of 
the record-of-rights and a special prooeduro is proyided for challenging the 
decision of the Revenue Officer. Presumably the proper course for the 
plaintiffs would have been to have instituted a suit under section 106, and 
under section 108; on their application, the Revenue Officer oould have 
revised bis decision under section 105. 106 or 107 of the Act. But neither 
of these courses was taken. I agree with both Courts that the present 
suit does not lie: and 1 think that the appeals must be dismissed with 
costs. 

Doss J. I agree. I desire to add a few words. Section 106 of the 
Bengal Tenancy Act has been amended by Act III of 1898, and by that 
Act much wider powers have been conferred on the Revenue Officer than 
wbat be bad under the original seobton as it stood before its amendment. 
Under Section 106 as amended, the Revenue Officer has power to hear 
and decide, amongst several other things, any dispute between the land^ 
lords of neighbonring estates. That implies that the Revenue Officer has 
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power to decide questions relating to boundaries, for the purpose of pre¬ 
paring the reoord-of-rights. That being so, it is difficult to see how a 
regular suit can be brought in the Civil Court for the same purpose. 

Moreover, the provision contained in the second paragraph of sec¬ 
tion 106 points to the same oonolusion. It runs thus *' Provided [1016] 
that the Bevenue Officer may, subject to such rules as the Local Govern¬ 
ment may prescribe in this behalf, transfer any particular case or class of 
oases to a competent Civil Court for trial.** If, in addition toi or in lieu ofi 
the special remedy prescribed by section 106, a regular suit may be 
brought in a Civil Court for the same purpose, it is diffioult to appreciate 
the utility of a provision, which empowers the Bevenue Officer to transfer 
a case to a competent Civil Court for trial. 

Appeal dismissed. 


3S C. 1017. . • 

[1017] APPELLATE CIVIL. 

Before Sir Franois W. Maolean, K.C.I.E.^ Chief Justice and Mr, 

Justice Doss. 

TbaiIiOKVA Nath Bat Chaudhdri v. Joqbndba Nath Bat.* 

[9tb March, 1908.] 

Mesne profits^Amount to which plaintiff is entiiled^Decree—Civil ProetdurB Code 

{Act XIV of 1882), $. 211. 

A auooessfal plaintifi in a salt foe possesaioii and mesne-profits is not entitl¬ 
ed to claim mesne-profits aoocaed after the institution ot the suit for more 
than three years from the date of the decree, if that event ooourred before the 
actual delivery of possession. 

Bhup Jndar Bahadur Singh v. Bijai Bahadur Smph(l), Vtiaviram v. Kishor^ 
daa (2) and Narayan Govind Mamk v, Sono SadasTttv (8) followed in principle. 

[Fol: 24 I. 0. 484=1 L. W. 448; Eef: 70 I. 0. 6= 84 G. L. J. 415.] 

AppBAIi from Order by the judgment-debtors. 

The appeal arises out of a proceeding for assessment of toasilat. 

A commission was issued for this purpose and the Commissioner, 
after an ex-parte enquiry, the judgment-debtors having adduced no evidence, 
submitted his report. Before the Subordinate Judge, the judgment-debtors 
contended that the decree did not award toasilat to the decree-holder, arid 
therefore no toasilat could be recovered in execution. The decree was 
very badly drawn up. It directed poseession to be given to the plaintifffli 
and then it went on to say that the amount of toastlai due to the plain¬ 
tiffs was to be assessed in execution without providing in so many words 
that the plaintiffs were to get toasilat from the defendants. 

The judgment-debtors further oontiended that the decree-holders 
could not certainly recover toasilat from the date of the [1018] 
institution of the suiti to the date of recovery of possession, and that the 
utmost they could recover in execution, was toasilat up to the date of the 
institution of the suit. 

The Subordinate Judge construed the decree as one in favour of the 
decree-holder without doubt, and awarded toasilat up to the date of the 
recovery of possession. 

• Appeal from Order No. 628 of 1906, againal the order of Pran Ktiehna Biawas, 
Sobotdinate Judge of Faridpur, dated the 7th of September 1906. 

(1) (1900) I. Ii. B. 28 All. 169: Ii. R. 27 (2) (1699) I. D. R 24 Bom. 149. 

309. (8) (1699) 1. D. R. 24 Bom. 846. 
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Mr. Sinha, Babu Bidhu Bhusan OanguU and Baba Benode Behari 
Mukherji for the appellants. 

Babu Nil Madhab BaaUt Babn Surendra Ch'tndra San* Baba SAtb 
Ohandra Palit and Babu Amara Nath Basu v^ibh him for the respondents. 

MaoIjBANi C. J. The question, whloh arises on this appeal, is as to 
the amount of mesne^probtSf to which the suooeseful plaintiffs in the suit 
are entitled. The salt was one for recovery of possession, and for recovery 
of mesne>proffts, up to the date of the institution of the suits and after¬ 
wards from the date of suit to the date of recovery of possession on 
enquiry. The salt was instituted on the 7th of May 1887, and the decree 
was passed on the 20th Febraary 1890 : and it was decreed that the 
mesne-profits due to the plaintiffs be ascertained in ezecation of the decree. 
The decree was appealed from, and was affirmed by the High Court on 
the 25th of July 1898. Then there arose a question as to the amount of 
mesne-profits, to which the plaintiffs were entitled. The matter has been 
enquired into in the Court below and they have given mesne-profits from 
May 1881, the date of dispossession, up to the 16th of June 1906, when 
they were restored to possession. The judgment-debtors contend that 
that is wrong, and that having regard to section 211 of the Code of Civil 
Procedure, they can only be allowed mesne-profits for three years from 
the date of the decree of this Court, namely, the 25th of July 1898. No 
other question has been raised and no question has been raised as to the 
propriety of the order giving mesne-profits from May 1884 up to the date 
of the decree, and the only question is that, which 1 have stated. 

Cl0l9l The only point then is, whether the plaintiffs can claim 
mesne-prcfits accrued after the institution of the suit for more than three 
years from the date of the decree. 

The point is not free from authority. Bat before dealing with the 
authorities, it will be convenient to turn to section 211 of the Code of 
Civil Procedure, on which the question really hinges. 

Section 211 runs as follows :—"When the suit is for the recovery of 
possession of immoveable property yielding rent or other profit, the Court 
may provide in the decree for the payment of rent or mesne-profits in res¬ 
pect of such property from the institution of the suit until the delivery of 
possession to the party, in whose favour the decree is made, or until the 
expiration of three years from the date of the decree, tohiohever event first 
ocours." 

So far as I am aware, this is the only section In the Code, whioh 
enables the Court to allow mesne-profits from the date of the institution of 
the suit up to the time of the delivery of possession. In the present case 
possession was not given until the 16th of June 1906. Tbe decree of this 
Court was, as I have said, dated the 25bh of July 1898. Tbe appellants 
contended that, having regard to the language of section 211, the plaintiffs 
oan recover mesne-profits only for three years from the latter date; whilst 
tbe respondents claim that they are entitled to tbe profits up to tbe 16th 
of June 1906 which makes a differences of mesne profits for about five 
years. Tbe language of the section appears to me to bo clear. It says 
"until tbe delivery of possession to tbe party, in whose favour the decree is 
made, or until tbe expiration of three years from the date of tbe decree, 
whichever event first occurs/' Now, which event did first occur ? The event, 
which first,occurred, was the expiration of three years from the date of the 
deoree. tbe 25bh July 1898. We must give effect to the clear language of 
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^be legislatitire. How do the the aathorlbles sband? The view I have ex¬ 
pressed above gains supporb from the bead-nobe bo the ease in bl^e Judicial 
Oommititee in BHup Indar Bahadur Singh v. Bijai Bahadur Singh (l), 
where ib is said, “ib was held bbat mesno'prodtis were recoverable up bo 
May llbh, [1020] 1895" (that was bhe date when 6he decree was even¬ 
tually affirmed) **and (see seobion 211 of the Code) for a further period nob 
exceeding three years until recovery of possession." 

There are two clear authorities in bhe Bombay High Court in favour 
of the above view, one the case of UUamram v, Kishordas (2) and the 
other of HJarayan Qovind Manik v. Sono Sadashiv (3), No authority to 
the contrary has been cited. 

The oontenbion of the appellants must prevail, and the order of the 
Court below must be varied by directing that the plaintiffs are only enti¬ 
tled to mesne-proBts for three years from the date of the decree, namelyi 
the 26th of July 1898. The other pait of bhe order, namely, that for 
mesne-proffts up to the date of the decree, is not affected by our present 
order and will stand nnreversed. 

The appellants must have the costs of this appeal. 

Doss, J. I agree. 

Appeal decreed, - 


86 Oal. 1021. 

[1021] APPBIiliATB CIVXIi. 

Before Mr. Justice Mitra and Mr. Justice Bell. 

Mtjkh Laii Singh p. Jagdeo Tawari,* 

[29bh May, 1908.] 

Civil Proceiw6 Code <Ac< XIV of 19S2) a. 30—JVo«*c#, Bsrvioe of—Dismiaeal of suH. 

It is the daty of the Ooart to oause servioe of the notioes oc adverliisemeata 
to be published as zeqaired by 9. 30 of the Civil Proodduie Code (Act XtV of 
1882 ). If a plaintiff omits to move the Court for that purpose, bis suit should 
not be dismissed on acoount of the failure of the Court to perform the duties 
imposed upon ife by that section. 

[Ref. 49 I- 0. 796; 80 I. 0. 26; Fol. 65 I. 0. 269.] 

AppEAIj by the plaintiffs, Mukh Ijal Singh and others. 

Certain inhabitants of village Basarhi in Ohupra instituted a suit 
against some inhabitants of villages Manna and Dumaria for a declaration 
of their right to bhe use of the water of a jhil. All the persons interested 
in bhe dispubed rigbb were nob parties to the suit. 

Permission of bhe Courb as required by s. 30 of the Civil Procedure 
Code was applied for in the plaint, but not obtained, nor were notioes of 
the institution of the suit served personally or by public advertisement on 
all the parties InberosteS, though their names were mentioned in the writ¬ 
ten statement. The plaintiffs had nob moved bhe Court for' that purpose. 
This point wa*** nob considered by bhe learned Munsif, who decreed bhe 
plaintiff's suit. On appeal bhe District Judge of Saran held that failure 
bo serve notioes on the persons inberested in bhe dispute was fatal bo the 

• Appeal from Appellate Decree No. 4160 of 1907 against the deozee of A. Mellor, 
Distriot Judge of Saran. dated the 1 at Deoember 1906, reversing the decree of Ali 
Ahmed, MunsiS of Chupra. dated the 19th Juno 1906. 

(1) (19C0) I. D. R. 23 All. 16^; D. R. (2) (1899) 1. L. B. 24‘Bom. 149. 

27 I. A. 209. f®) (1899) 1. L. B. 24 Bom. 946. 
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pUinbiff's case and, reversing the decree of bbe learned Munsif, dismissed 
bbe plaintiff's suit wltb costs. 

The plaintiffs appealed to the High Conrb. 

CIO 22 ] Babu Vwarka Nath Mitter, and Babu Sailendro Nath Paliti for 
the appellants. 

Moulavi Mahomed Mustafa Khan for the respondents. 

Mitba and BedIj, JJ. The suit has been dismissed on the ground 
that bbe notices required to be served under section 30 of bbe Civil Proce¬ 
dure Code were nob served, nor was any advertisement published. We 
find, however, that the defendants in their written statement gave bbe 
names of bbe tenants interested in the piece of water, which was bbe sub¬ 
ject matter of dispute on the question of irrigation of the land of the 
plaintiffs. 

We are of opinion that the suit should not have been dismissed on 
bbe ground stated in the judgment of the lower Appellate Court. The 
plaintiffs asked for permission in the plaint and. though there was no ex¬ 
press order granting it, it should be presumed that it had been granted, 
because the plaint was admitted and registered. It was the duty of the 
Court to cause service of notices or cause an advertisement to bo pub¬ 
lished. 

The plaintiff’s suit should not have been dismissed for the failure of 
the Court to perform the duties imposed upon it by section 30 of the Civil 
Procedure Coda. All that the plaintiffs were guilty of was that they did 
not move the Court as they should have done. The case must, therefore, 
be remanded to the lower Appellate Court for the proceedings being com¬ 
menced de novo from the stage of the admisaion and registration of the suit 
with liberty bo it to send it to the first Court. The notices required by 
section 30 must now be served or an advertisement published. The dis¬ 
missal of the suit on the ground stated in the judgment of the lower ap¬ 
pellate Court can, under no oiroumstanoes, be justified. Wo order ac¬ 
cordingly and direct that each party do bear his or their own costs in the 
lower Courts as well as in this Court 

Appeal allowed. 
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[1023] OBIGINAti CIVIL. 

Before Mr. Justice Woodroffe. 

Kadeb Khan v. Jugqeswar Prasad Singh.* 

[16th June, 1908]. 

Civil Procedure Code {Act XIV aj 1882) 85. 109, 157—Su*i pari-heard^Adjourned 
hearing-^Withdrawal ojdefendanft Counael^Decree—Remedy. 

At an adjourned hearing of a part-heard suit, the plaintiff having olosod his 
case, and the ease of the defendant having been partially entered into, Ooansel 
lot the defendant applied foe a farthee adjoaenmont, which was rofaaed, and 
thereupon he withdrew from the case. 

In his absence, the Court passed judgment on the merits of the case. 

An application to have the decree set aside as an ex-parte decree was dismis¬ 
sed on the ground that under the oiroamstanoos of the case an application 
under 0 . 108 combined with s. 157 of the Civil Procedure Code could not lie. 

tFol ; 11 O. L. J. 603 ; Ref : 41 Cal. 956.3 

This was an application for an order to set aside a decree alleged in 

the petition to be an ex parte decree, passed on May 1st, 1908. 
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Original Civil Suit No. 814 of 1907. 
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The sail) was insbibalied on April 30bh, 1907i for bbe reooyery from 
the defendant of the sum of Hs. 17.000 being the price of fourteen Austra¬ 
lian horses including charges for stabling and breaking in. 

The defendant 61ed his written statement on July 25bh| 1907. On 
November 20bb, 1907, be applied for the issue of a commission for the 
esamination of ten witnesses on his bebalfi including himself and one 
Mukhy Singh : this application, so far as it related to himself and Mukhy 
Singh, was rejected. 

The suit came on for hearing on April 34bh, 1908, and the defendant 
was represented by Counsel and contested the suit. The plaintiff's case oon« 
tinned on April 27tb, 28th, and 29bb, on which day it closed, and the 
defendant entered on his defence. Evidence of several witnesses taken on 
commission was read on behalf of the defendant, two witnesses were ex¬ 
amined and documentary evidence tendered. It was understood that two 
[ 1024 ] other witnesses were going to be called, namely, the defendant 
himself and Mukhy Singh. On April 30th, as these two witnesses bad 
not arrived in Court, defendant's Counsel applied for an adjoarnment, 
which was granted till the following day. On May 1st, Counsel for the 
defendant applied for a further adjournmenb. which was refused as sufE- 
oienb grounds were not made out. Thereupon Counsel for the defendant 
expressed bis desire bo withdraw from the suit, and did so. Upon that, 
Counsel for the plaintiff addressed the Court on the whole evidence, and 
the Court decided the case upon its merits. 

It was this decree, which the defendant now submitted was an 
ex parte one, and applied to have set aside. 

Mr. Chakravarii (Mr. Lahiri with him) for the defendant. Although 
the defendant appeared through Counsel at the earlier stages of the case, 
on May 1st, which was the day fixed for an adjourned bearing, there was 
merely an application by Counsel for a further adjournment, which was 
refused, and thereupon Counsel withdrew from the suit. Such an appli¬ 
cation was not an "appearance." See Satish Chandra Mukerjee v. Akara 
Prosad Mukerjee (1) An appeal from a decree passed in the oircumstaa- 
oes of this case would nob be the proper remedy, as an appeal implies an 
error in the Court of first insbanoe, and no such error can be said to have 
been committed here. Section 108 of the Code applies to every case, in 
which a decree is passed ex parte against a defendant under section 157, 
by reason of his non-appearance at an adjourned hearing. See Jonardan 
Dobey v. Bamdhone Singh (2). The two elements contemplated by 
section 157 are (i) that the original suit be pending, and (i») that 
one or other of the parties do not appear. From the moment of 
withdrawal of Counsel from the suit on May Isb there was no appear¬ 
ance on behalf of the defendant and seotion 157 became applicable. 
See Marianniasa v. Ramkalpa Qorain {3) and Cooke v. Equitable Coal 
Co. Ld. (4). "Where a suit is part-heard and Is adjourned and a party 
does not appear at the adjourned date of bearing, the proper procedure 
[1025] is that laid down in seofiion 157. See Maharaja of Vizianag^ 
ram v. Ling%m Krishna Bhujjati (Js), Shrimant Sagajirao v. Smith (6), 
Hildreth v. Sayaji Piraji (7), Henoo Paroye v. Chinta Monee Chowdhry (8). 

Mr. B. C. Milter (Mr. A. N. Okauduri with him) for the plaintiff. On 

May ist the suit was actually decided on the merits and disposed of under 

^— _ __ 


(1) (1907) I. £j. B. 84 Cal. 403. 

(2) (1896) I. Ij. B. 23 Cal. 738. 

(3) 11904) 8 0. W. N. 621. 

(4) (1907) 1. Tj. B. 34 Oal. 285. 


(6) (1902) 12 Mad. L. J. 473. 

(6) (1896) I. L. B. SO Bom. 736. 

(7) 11896) I, Ii. B. 20 Bom 980. 

(8) (1872) 18 W. B. 467. 


526 



K&DSB KUAN t;. 30GGBSWAB PBA8AD SINGd SS Cal. 1026 


Vl] 

seobion 158 and nob under seobton 157. Seobion 157 does nob say bbe 
Gourb must proceed under seobion 102. See Mingappa v. Oowiappa (1). 
An adioarned hearing does nob become an ex-parte hearing, unless bhe 
mabber is disposed ot by the Gourb in bhe mode prescribed by Obapter VIX. 
See Cooke v. I'Ae Eqtiitable Coal Co, hd, (2). Suppose bhe plainbifE had 
nob appeared on bhab day, bhe suit could nob have been dismissed under 
seobion 102. 'Where a plaintiff appears in a suit and goes inbo evidence, 
bubi before bhe evidence is closed, makes default, and bhe case is dismissed, 
mabbers in issue would be res judicata. See Roma Nath Das v. Mohesh 
Chunder Pal (3). Where evidence has been giveni so thab bhe Gourb is 
in a position bo deal with bhe suit on bhe merits, bhe mabber oannob come 
under Chapter VII. See Badam v. Mathu Singh (A). Raghapa Bin 
Hanwapa v. Barapa B^n Shivapa (5) and Mussamat Chand Koer v. Par- 
tab Singh (6) were also referred bo. 

WoODBOFFB, J. This is an application for an order bhab bhe decree, 
which in bhe petition is alleged bo be an ex-parte decree, passed by me on 
bhe Isb May 1908, should beset aside, lb purports bo be made under seo¬ 
bion 108 combined with seobion 157 of bhe Civil Procedure Oode. The 
first question, before bhab of bhe merits, arises, is, whether I have power 
bo make the order asked for under those sections. The facts, so far as they 
bear on this question, are these. The suit came on for hearing on bha 
2'ibh April 1908. The summons was served, bhe defendant entered 
appearance bo bhe suit and on bha day for hearing appeared and oonbesbed 
[1026J bbe suit by his Counsel. The suit continued tbrougboob that day 
and on bhe 27th, 28bh and 29th further evidence was given on behalf of 
bhe plaintiff. The case for the plaintiff was closed on the 29th and on 
that day tha defendant entered on his defence, read bhe evidence of 
several witnesses taken on commission and examined two witnesses 
Jawaran Panday and Yam Veukab Subra Chetby and tendered document¬ 
ary evidence. It was understood bhab two other witnesses were going bo 
be called, namely, the defendant himself and his cousin Mukhy Sing. On 
bha 30bh April, however, these two persons had nob arrived at Court and 
learned Counsel, who appeared for bhe defendant, thereupon applied for an 
adjournmenb of the suit, as he understood they ware ooming. He stated 
bhab they were expected, bhab telegrams had passed and bhab he did not 
know why they bad nob appeared, and that being the case, be suggested 
some accident or other similar causa might have prevenbod bheir appear¬ 
ance that day. I adjourned bhe case bill the following day directing bhe 
defendant to pay bhe costs occasioned by bhe adjoarnmenb. The adjourn- 
menb was made for two purposes, first bo enable bhe defendant bo produce 
those two witnesses, namely, bhe defendant himself and his cousin Mukhy 
Sing, and I also said bhab in bhe event of these two persons not being 
produced on bhe following day, any further applioabioa for adjournment 
musb be supported by proper materials. 

On bbe 1st May the case was called on and learned Counsel bben 
applied for a further adjournmenb of bhe case. 1 was nob satisfied bhab 
grounds had been made out for an adjournmenb and I refused bhe adjourn- 
menb for bhe reasons given in my judgment of that day. Liearned Counsel, 
after bhe judgment was delivered, asked for an opportunity bo send a man 
bo Bilaspore; this I refused as I had already dealt with bhe question of 

(4) (1902) I. t*. B. 2S All 191. 

(5) (1870) I L. R. I Bom. 217. 

(6) (1888) L. B 16 1. A. 160, 
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adjournment. 1 then asked learned Counsel, whether he wished to 
address me on the oa^e. and he stated, be wished to withdraw from the 
suit, and he did so. Upon that I heard learned Counsel for the plaintiff, 
who addressed me on the whole evidence and I decided the case upon its 
cpeiits. 

It Is said that under these oiroumstanoas there has been an ex-vcirte 
deoree, and that, though the defendant appeared and [10273 contested the 
suit throughout the hearing up to the 30bh April, the deoree was passed 
€x-parte on the Isb May. It appears to me that the applicant has not made 
out that on the facts of the suit 1 have power to set aside the deoree, 
which 1 passed on the 1st May. No case has been cited before me, which 
goes the length of holding that, under the oircumstanoes existing in this 
case, the deoree can be set aside. It appears to me that the defendant is 
not without remedy. If he is not satisffed that I rightly refused the appli¬ 
cation for adjournment made to me on the 1st May bis course is by way 
of appeal and, if the appellate Court considers any further evidence is 
necessary, it may direct the evidence to be taken or possibly the defen¬ 
dant might, if in time, apply for a review, lo my opinion the defendant 
has not made out that he is entitled to have the deoree set aside In the 
manner sought, and X must dismiss the application with costs. 1 may add 
that I have not gone into the merits of the application, because it was 
unnecessary to do so. 

It should be noted that learned Counsel for the defendant offered, in 
the event of the decree being eet aside, to deposit Bs, 20,000 in Court to 
meet any decree that might thereafter be made for the plaintiff's olaim 
and costs. 

Application dUmis9ed» 

Attorney for the plaintiff ; 0. Vandal. 

Attorneys for the defondaub : Orr, Dignam & Co. 
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[1028] CRIMINAL REVISION. 

Before Mr. Justice Stephen and Mr. Justice Holrmoood, 

Nabsikg Pbasad Singh v. Emtebok.* 

[22nd June, 1908.] 

Act ZIII of 1859, 88. 2 and 5.—^Confract-^Criminal breach of contract — Wvrkmen’^Im- 

prisar-meM—Effect of extension oj the Act bej/otid the Presidency Utons _ Liability (o 

repay money after the expiry of the term of the contract. 

The efieob of s. 5 of Act XIII of 1859 is to extead the whole of its piovislons 
to the place where it is declared to be la force, and a master or employer reBi' 
dent or carrying on baeiness at each place has the eame rightg as are conferred 
on masters or employers resident or carrying on bupiness in a Presidency 
.town. 

Per STEPHEN, J. The expiration of the term of the contract does not deprive 
the complainant of his tight to ask for the repayment of the money advanced 
by him. 

Queen-iJmprefs V. Zotjda (1) followed. Khoda Bukshy.Moti Lai Johori {2) 
dissented from. 

Oriminal MisoeUaneoafl Bevision, No. 75 of 1908, against the order passed by 
Jj. Bitley, Officiating District Magistrate of Alipote, dated the 11th May, 1908. 

(1) (1898) I. D. B. 16 Mad. 847. (3) (1906) 11 0. W. N. 247. 
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Per HOLMWOOd J. contra. The oompTalnant cannot excsolse an option to 
recover the amount advanced alter the expiry of the contract. In re Ohikka 
Pulta (1>, In re Maiha Ooundan (2), In re Uettay (B; and Khoda Bukth v. Molt 
Lai Jokori followed. 

[Ref: 12 A. Ci. J. 490=16 Or. L. J. 699; 8 1. O. 123=15 0. W. N. 16=11 Cr Ii. J. 664; 
69 1. 0. 8b7 = l Pat. 138 ] 

One Narwanji Prasad Siagb, a briok-oonbraotori carrying on busi¬ 
ness at Shabpar in bha disbricb of bho 24*Pargaaas, complained against 
bhe petitioners under section 1 of Aob XIII of 1859. on the 5th March last, 
alleging that he had oonbraoted with them verbally in bha Patna district 
for service as labourers in his Shahpur brickfields bill the 31st May 1908, 
and had paid them various sums in advance on account of work to be done 
by them, bub that bhey had wilfully and without lawful or reasonable 
ezouse neglected to perform the same according to the terms of bhe 
oonbraob. 

[1029] Process was issued againsb them, and their oases were fixed 
before Babu Nando Lai Bagohi, a Deputy Magistrate of AUporo, for bhe 
19th May. In bhe meantime bhe petitioners obtained a Buie from bhe 
High Court bo quash the proceedings upon the ground that the trying 
Magistrate had no jurisdiction, and in the alternative, for a transfer of 
the case to Patna, and the proceedings pending before Baba Nando Lai 
Bagohi were directed to be stayed. The Rule came on for hearing on the 
10th June; when the period of the contracts bad expired. 

Mr. A. Chowdhury (and Babu Tarak Chandra Ohakravarti) for Nar- 
wanji Prasad. The remedy under Act XIII of 1859 is of a civil nature. 
The option of getting the money, which v^as advanced, returned after bhe 
expiry of the oontraot period still exists. The case of Khoda Buksh v. 
Moti Lai Johori (1) seems bo hold otherwise, but the opinion there ex* 
pressed is obiter. He then dealt with bhe case on the facts. 

Mr. Mahmoodui Baq (with Babu Atulya Charan Bose) for bhe peti¬ 
tioners. The effeoh of section 5 of Act XIII of 1859 is only to give a 
Magistrate beyond the limits of a Presidency town the same jurisdiction 
as a Police Magistrate has within such limits, but subject to bhe same con¬ 
ditions as to residence of the master or employer. The contract having 
now expired, tbe complainant cannot be said to have an option or choice 
as to which of the alternative remedies provided for in tbe Act ho would 
have : see Khoda Buksh v. Moti Lai Johori (4), In re Chikka Putta (1), 
In re Matha Goundan ('^), In re BeUay (8). 

Stephen J. The pstitiooers are alleged to have entered into a 
oontraot at or near. Patna with one Narwanji Prasad to work for him at 
certain brickfields in tbe neighbourhood of Calcutta for a period ending 
on tbe 3lfit of May, now passed. It ie said they received an advance 
of money on account of bne [1030] work that they contracted to 
perform, and that they subsequently wilfully and without lawful or 
reasonabte excuse refused to perform it. A complaint was accordingly 
made against them by Narwanji Prasad under section 1 of Act XIII of 
1859 on tbe 5tb March 1908. and the case was transferred to a Deputy 
Magistrate, who made an order against one of tbe parsons charged, with 
which we are nob at present oonoerued. A Rule has now been granted 
calling on the District Magistrate of tbe 24 Parganas bo show cause why 
the proceedings against the other persons, who oonbraoted bo serve Narwanji 
Prasad, should nob be quashed as being without jurisdiction. Tbe 

(1) 11884) 1 Weic. 70l. (B^ (1834) I Weit. 706. 

(3) (1884) 1 Weit. 705. (4) (1908) 11 0. W. N. 947. 
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Magistrate oonsiders that there is do objeofaion to the iarisdiobion of the 
trying Court, but also offers no objeotion to the proceedings being quashed, 
as he oonsiders it probable that the ease has been falsely instituted at the 
insbanoe of the petitioner’s zemindar. We have, however, heard counsel on 
behalf of the complainant, which 1 consider was the correct procedure, as 
the present proceedings are in fact undertaken to enforce his civil right. 

The argument in favour of the Buie to show that the Magistrate has 
no jurisdiobion Is two-fold. That which goes more to the root of the 
matter is that, as the complainant does nob reside or carry on business in 
a Presidency town, he oannot claim any remedy under the Aot. An 
argument of more restricted scope is that, as the term of the oontraot has 
now expired, the complainant’s remedy is gone. 

The ffrst argum.ent may be stated thus. The Aot confers on certain 
persons, namely masters and employers residing or carrying on business in 
any Presidency town, the privilege of enforcing their civil rights by a 
penal remedy enforoeable by criminal procedure. The workman, or the 
place where he oonbraobs to do his work, may be anywhere, bub the remedy 
is to be sought from a Magistrate of Police, which means a Presidency 
Magistrate. When the Aot is extended by section 6 the only effect of the 
extension is bo enable officers specially appointed to exercise the functions 
of a Magistrate of Police, and the privilege of persons residing or carrying 
on business in a Presidency town is not extended to any one else. I cannot 
agree with this argument. The curious effect attributed, and as it seems ho 
me rightly [1031] attributed, bo the Aot, of enabling a Presidonoy Magis¬ 
trate to enforce a oontraot made and to be performed anywhere in British 
India, no doubt lends some colour to the suggestion that the extension of the 
Act has no effect except to provide for its enforcement at or near the place 
where it was made, or it is to be performed. But bad this been the inten¬ 
tion of the Legislature, 1 do not think they would have mentioned the 
extension of the Aot. Also I consider that the language of section 5 
shows that the extention of the Aot means the extension of the whole Aot, 
that such extension is something more than merely conferring certain 
powers on the officers mentioned, and that giving them thoDe powers is 
merely ancillary to something else. It this is so, the only other effect 
that the extension can produce is to confer on persons residing and carry¬ 
ing on business in !ihe area, to which the Aot is extended, the privilege 
conferred by the Aot on persons similarly situated in regard bo the Presi¬ 
dency town. 

That a practice has been followed for nearly fffby years is no proof 
that it is legal. Bub when we find that the Act has been extended bo aU 
the Oolleotorates in the Bombay Presidency, to all the districts of Madras, 
to the town and cantonment of Bangoon, and to the tea districts of Assam 
and Darjeeling, it is impossible bo suppose that the privileges it confers 
were nob intended to be exorcised, and were nob in fact exercised by 
persons, who resided or carried on business in those places and did not 
do so in a Presidency town. And I cannot find In the numerous reports 
of oases that have arisen under this Aot that the exercise of such ft 
privilege has ever been challenged. Consequently I am of opinion that a 
master or employer residing or carrying on business in a place, to which 
the Act is extended, has the same rights as are conferred by the Aot on 
masters or employers resident or carrying on business in any Presidency 
town; and that the ffrst ground 1 have mentioned, on which we are asked , 
to make this Buie absolute, fails. 
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As bo bhe second argnmenb in sapporb ot fahe Bale, aparb from aubhorl- 1908 
by, 1 oannob regard ib as sound, lb was long ago decided in bhis Gourb Junb 3a 
bhab bbe Magisbrabe oannob oider bhe workman bo perform bis work afber ^ 
bhe term of bhe oonbraob had expired ; [1032] In re Chikka Putta (1), 

In re Matha Ooundan (9), In re Betiay (3), and bhe same view was recent- - 

ly taken by this Ooutb in Khoda Buksh v. Moii Lai Johoti (4). The 0, 1028 a 
reason for bhis I suppose bo be bhab, after bhe berm of bhe oonbraob bas *• 

expired, bhe workman oannob perform his oonbraob "according bo bhe berms j 818=8 Or, 
of bis oonbraob." Bat 1 oannob see why bhe expiration of bhe berm of bhe 4 , i8i. 

oonbraob should deprive bhe oomplainaub of his right to exercise his option 
ot asking for the reoovery of the money he advanced. The option between 
bbe two remedies is bbab of the oomplainanb, and not of bhe person com¬ 
plained againsb, and bhe fact bhab one remedy would be infruotuous does 
nob seem bo me bo deprive him of bhe other. 1 consider that bhe com- 
plalnanb’s right bo recover bhe money he has advanced oonbinues bill it is 
repaid bo him. subjeob bo bhe eSeob of the Limibabion Aob, of which bhere 
is no question here. This seems to me to be so particularly when, as is 
bhe case here, bbe oomplainanb insbibubed proceedings ab a time when 
bobh remedies were open bo him, and ib is only this Buie bhab has preven¬ 
ted him from exercising his option. This view is in agreement with bhab 
of the Madras High Gourb In Queen Empress v. Konda (5), bub bbe decision 
in Khoda Buksh v. Moii Lai Johori (4) seems bo me bo be a direct aubho- 
riby bbe other way. Ib is there laid down bhab, where bbe berm of bbe 
oonbraob has expired, " the contract oannob be speoidoally enforced '* or 
" bhe money recovered." I must respectfully dissent from this view, bub 
1 do nob consider bhe decision as obiter. Owing bo bbe view taken by my 
learned brother bhe case oannob be referred to a Full Bench, and I have, 
therefore, no oboioa bub bo follow bhis deoisiou. I, therefore, agree that 
the Buie must be made absolute. 

HoLM.Wood J. I think this Bale should be made absolute, lb is un¬ 
necessary bo reoapibulabe the facts, which are sufficiently set out in bhe 
judgment of my learned brother. 

In my opinion bbe remedies under section 2 ot Aob XIII of 1859 are 
interlocked and interdependent, and if one has lapsed, bbe other has laps¬ 
ed also. 

[1033] This is the view that was taken by bhis Court (Mibra J. and 
Holmgvood J.) in the case of Khoda Buksh v. Moti Lai Johori (4), to 
which I was a party. The law has, ib is true, been much more stringently 
interpreted in Madras, Bombay and Allahabad, but I prefer bo follow bbe 
spirit of bbe rulings of bhis Gourb. 

The offence created by the Aob is nob the neglect or refusal of the 
workman to perform bis oontraob, bub bhe failure on his part bo comply 
with an order made by bbe Magistrate direouing the workman bo repay bhe 
money advanced or perform bhe oontraob: King-Emperor v. Takasi 
Nukayya (6). The complainant has the option of repudiating bbe oonbraob 
and getting the money back or of keeping bo the oontraob and getting the 
work done. Imprisonment is imposed as bbe punishment of refusing 
either of these remedies, but no fine or imprisonment is provided as a 
punishment after the oontraob has been broken and expired. The option 

(1) (1884) 1 Weit. 701. (5) (1898) I. L. R. Ift Mad S47 

(2) 11881) 1 Weit. 705. (6i (1901) 1. Ii. R. 21 Mad. 660. 

(3) (1884) 1 Weit. 706. 

(4) (1906) 11 O. W. N. 247. 
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being fehe reliarn oE money advanced or bhe performance of 8he oontiraofii 
while it is still running, it seems to me that the Magistrate's jurisdiotlon 
is gone, if the option has become impossible. The complainant must 
exercise that option within the dme the contract is running. Ha cannot 
come after the contract has expired and aay: **I have no option, but I want 
my money back." The very fact that ha has no option throws him on his 
ordinary civil remedy. 

As regards the enforcing of the remedy, if it has been duly sought 
within the time before the oontract has expired, I do not think any hard 
and fast rule can be laid down, but as to the exercise of the option I am 
clear, and the circumstances of this case fully bear me out. 

In the case that has been tried outi and which forms the subject of 
another Rule, the option chosen by the complainant was that the work 
should be completed, but now that the time has expired in the other oases, 
the complainant merely wants his money back, or rather wants to punish 
the accused with imprisonment for failing to return the money. The 
Magistrate of the District, in showing cause for the Crown, considers 
that the case is a more than doubtful one, and recommends the quashing 
[1034] of the proceedings. We have heard the learned counsel tot the 
complainant very fully, and the Impression left on my mind waa that these 
oases are now being pursued to Beoaro the punishment of the accused, and 
not to secure the legal remedies under the Act. 

There is ample authority for holding that the enforcement of the 
contract cannot be asked for after the time fixed has expired; uiic. In re 
Chiicka Putta (1), In re Matha Goundani2\In re B$Uay\Zh and the dtolum 
\nKhoda Bukth v. MoU Lai Johori (4), extending this doctrine to the 
recovery of the money has my fullest concurrence. 

It was pressed upon us by learned counsel for the applicants for 
revision that the extension of the Act by a notification under section 6 
does not extend the place of residence of the complainant, which is fixed 
bv the Statute within the Presidency towns, and the limits of a Presidency 
town cannot be extended by extending the Act. But lb appears that this 
Act has, as a matter of fact, been working In Bombay, Madras, Assam 
and elsewhere throughout the districts for many years without iobieotion, 
and however sound this teohnioal objection may be, as a question of 
drafting, it is too late to raise it now. The doctrine of faotum valet 
appears to apply, and the ordinary rules for the interpretation of Statutes 
also seem to favour the contention that the extension of the Act extends 
all its incidents ; even though in terms the extension o! the residence of 
the complainants is impossible. 

But for the reasons I have already given I am of opinion that those 
Rules should bo made absolute, and further proceedings dropped. 

Rule absolute. 


(1) (1884) 1 Weit. 704. ($) (1884) 1 Weir. 706. 

(2) 11884) 1 Weir. 70B. (4) (1906) 11.0. W. N. 247. 
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[1035] ORIMINAtj REFERENCE. 

'Before 21fr. Justice Stephen and Mr. Justice Solmwood, 

Nabwanji Pbasad Singh v. Eaohman Hajam.* 

[22Dd Jana, 1908.] 

Act XIII o/1869, ss. 2 and %-^Oontract—Impri6onmeni'^Tjegaliiy of simultaneous 

orders to perform the work contracted for and to suffer imprisonment in default. 

An order of impriBonment in default, passed simultaneously with an order 
to perform work aooording to the terms of the oontraot under Aot XIll of 
1859. is illegal. 

OsE Narwanji Prasad Singh, a briok oonbraotor, carrying on business 
at Sbabpur in the 24-Parganas. filed a oomplainti against the aaonsed, 
IiaobnaaD Hajam, on the 5th March last, stating that he had advanced 
various sums ol money to such person, between the 8th Eaoamber 1907 
and 24th February 1908, for work to be performed, from January 1908 
till the 1st June, on bis Sbabpur brick-fields, and that tha latter bad 
wilfully and without lawful cause refused to complete the same according 
to the terms of the contract. 

The case was tried by a Deputy Magistrate of Alipore, who passed the 
following order : *‘l direot him, therefora, under s. 2 of Aot XllI o^ 1859, 
to perform the work contracted for and to join the work by the 11th May 
next. If be fails to do it, be will suffer rigorous imprisonment for three 
months.” 

The officiating District Magistrate of Alipore referred the case to the 
High Court under s. 438 of the Criminal Prooedure Code, recommending 
the reversal of the order, both on the facts and [1036] on the ground of 
the illegality of the order of imprlBonment, ou the authority of Seto Balak 
Raut V. Bamoari S»7igk.t 

* Criminal Beferenoe No. 96 of 1906. by tj. Bieley, Officiating District Magistrate 
of Alipore, dated the 16th May, 1908. 

t Before Mr. Justice Pargiter and Mr. Justice Wcodrcffe. 

SEW BAHiAK BAUT v. BANWAKI SINGH, t 

Babu Jatinira Mohan Sen Oupta for the petitioners. 

FABGiTCB J. This Buie was isaued on the Diatriot Magistrate of the 24-Per- 
gonnabs to show oauae why the senteaoe passed on this applicant under section 2 of 
AotXllI of 1B59 should not be set aside on the ground that it was not passed in 
conformity with law, or why such farther order should not be passed as to this Court 
may seem fit 

The case is one in which the applicant was ordered to repay a certain sum of 
money, which had been advanced to him by the oompUinant, and the Bab-divi¬ 
sional Magistrate of Barraokpore. at the same time that he passed the order dirooting 
the applicant to refund the money, also ordered that he should be sentenced 
to rigorous imprisonment for two months in default. The section clearly im¬ 
plies that, after the order is passed for repayment under the first part of the 
section, an interval should oooar in order to see whether he should comply 
with it or not. The Magistrate, without giving him such opportunity, has im¬ 
posed the sentence, that is, he has imposed punishment for an ofienoe, which had 
not been committed at the time when he passed the order. That was clearly wrong. 
It was so held in Sreenivasa Mudali v. Ponnam6aZom(l). 

Accordingly we set aside the order sentencing the applicant to imprisonment, and 
make the Bute absolute. 

t Criminal Bevision No. 605. 

(1) (1882) I. Ij. B. 5 Mad- 876. 
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CIO 37 ] Mr, A. Ghovtdhry {Bahu Tarak Chandra CHakraifarii wilh 
him), for Karwaoji Prasad Singh, deaU mainly with tha (aolis of the case. 

Mr. Mahmoodul Huq {Babu Atulya Oharan Bose with him) for tiha 
opposiba party. The order of imprisonment in default of non-oompUanoe 
with the order to perform the work oontraoted for is illegal. 

STEPriEN J. The complainant in the case that I have just dealt with 
obtained an order in bis favour from the Deputy Magistrate as regards 
one of the workmen, whom he says be oontraoted with. By that order 
the workman was ordered to perform the work oontraoted for under the 
sanction of imprisonment for a term, whioh exoeads the term of the oou' 
traot. This order is referred to us by the District Magistrate under seotion 
438 of the Criminal Procedure Code on the ground that it is illegal in 
respect of the term of the imprisonment that is imposed aooording to the 
ruling of this Court mentioned in the letter of Beferenoo. This is so, and 
the order must be set aside aooordingly. The Disbriot Magistrate also is 
of opinion that the decision is against the weight of ovidenoe. This seems 
to me more doubtful, as it seems that the person complained against 
probably oame bo Shabpur to work for the oomplainant, whioh leads me 
to suppose that the story of the advanoa is more likely to be true than 
the Distriot Magistrate thinks. In the view of the point of law, however, 
it is unneoessary bo decide this point. 

Holmwood J. The Distriot Magistrate in referring the oonviotion of 
Laobman Hajam to us for reversal has drawn our attention to the illegality 
of the Magistrate's order, on whioh alone I agree it must be set aside, but 
he has also referred the matter to us on the ground that the Deputy 
Magistrate has decided in favour of the oontraot against the weight of 
evidenoe. and, under the special oiroumstanoes of the case, has oooasioned 
a serious miscarriage of justice. 

[1038] I must say I agree with all that the learned Distriot Magis¬ 
trate has writteo. It is immaterial now, as the order has in any case to 
be set aside as illegal, but it might have, and to my mind has, in revision 
a very strong bearing on the propriety of carrying the connected proceed¬ 
ings further. 

-- Buie ahsoluie. 

Thto Older govercs also Cirimiiial Bevision 17o. 606. 

WOODROFFB J. I agree that these Rules should he made absolute. But I wish to 
add that the case id Averam Das Mochi v referred to in the Elzpla- 

uatioo. merely holds that the proceeding under the first clause ol section 2 of Act XIII 
of 1859 is not a criminal proceeding. In the present case an order was passed 
under the second clause of seotion 2 oonoarrently with an order under the first por¬ 
tion of that flection. The order, which was passed, awarded a term o! imprisonment. 
In this oonneobiott we have been referred to a decision in Queen Empress v Ashwini 
Kumar Ghose(2) and to section 4, clause fo) of the Criminal Prooeduta Code under 
whioh an ofienoe means any act made punishable by law. That being so the order 
before us is one, which it is within our jaeisdiotion to deal with. 

Rule absolute. 


(1) (1S99) I. Ij. B. 27 Oal. IBI. (2) (1896J I. Xi. R. 28 Oal. 421. 
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[1039] PBIVY COUNCiri. 

Atab Singh v. Thakar Singh.* 

[17bh June and 16 July, 1908.] 

[On appeal from bhe Chief Gourb of bhe Punjab.] 

Hindu lato^Alienation by fath&r^Afice$tral and telf-acquired propeHy^Onus of proof 12 O. W. N. 
•^Suit to set aside alienation as be»»g made lotthoui legal necessity — Ocnjecture 1049=6 0. 
and posUtve proof. L*J. 859=10 

In a aait to set aside a deed of sale of immoveable psopecty ezeoated by tbe 
plaintiff's father, who bad suooeeded to it {inter alia) as the nezt reversionary 760=18 m. 
heir on the death of the widow of the last male owner, the plaintifi alleged that 
tbe land sold was anoestral property, and that the alienation had been made ^97 

without legal neoeasity and was therefore'void. =61. A. 781. 

The evidence showed that the last male owner bad acquired some lands in 
the district by pucobase aud others on ab.^ndonment by collateral relatives, but 
there was no evidence defining the boundaries of these portions respectively, 
that being merely a matter of conjecture. 

Held, that the onus was on the plaintifi to show that the property alienated 
was not self-acquired in the hands of the last male owner : and that lu seeking 
to discharge such onus he could not, under the oiroumaianoes, be assisted by 
conjectures, however reasonable, in place of positive proof. 

[Diet; 39 Mad, 930 ; 76 1. O. 147 ; Fol: 10 Bom. L.. R. 1004 ; 43 I. 0. 370=8 P. L. J. 

168 : 68 J, O, 106 ; 74 I O. 685 ; 75 1. 0. 9l3; Ref: 14 I. O. 715=16 0. W. N. 

717 : 60 I. C. 520 ; 62 I. 0. 984 ; 64 I. O. 428 ; 68 I. O. 476=84 O. L. J. 668 ; 73 
I. O. 822 ; 80 1. O. 79=20 D. W '181.3 

Apfeaij from a decree (96bb May 1903) of bbe Chief Courb of bhe 
Punjab, which reversed a decree (30bh March 1899) of bbe Courb of bhe 
Disbriob Judge of Amritsar. 

The defendants were appellants to His Majesty in Council. 

Tbe main question involved in this appeal was whebber and to what 
extent a deed of sale executed on 7th May 1894 by one Hyal Singh, the 
respondent’s father, was or was nob binding on the respondent, the plain¬ 
tiff In the suit. 

The property sued for consisted of land and a house situate in the 
village of Tungbala, and seven houses situate in bhe oifty of Amritsar, 
which was at one time tbe property of one Sirdar Dhanna Singh and 
on his death passed bo his widows. On 13th [1040] April 1879 Rajind 
Kaur, one of the widows, made a gift of certain other properties to her 
daughter Kbem Kanr, and on 15bh October 1891, Bajind Kaur made a 
gift cf the prcpeitios in suit to Gurdit Singh, the son of Khem Kaur. 

Pyal Singh, who was the next reversioner to Dhanna Singh's estate 
on the death of Bajind Kaur, was unable from want of funds to bake any 
action to establish his rights in connexion with the above and otheraiiena- 
tions of Dhanna Singh's estate made by the widows: and after variousun* 
successful efforts bo obtain money by sharing the property wiab the lender, 

Dyal Singh, on 27th October 1891, entered into an agreement with bhe 
appellants Man Singh, Khatak Singh, and Harnam Singh, by which he 
was to give them “ 6il6bhs share of each and every alienated property, 
lor cancellation of the alienations of which a decree may be passed by the 
Courts ooDoerned, in lieu of the expenses, which may be incurred by the 
said persons in Courts, tbe help, which they may give and the labour and 

* Present : Lord Bobezifloo, Lord Atkioson, Lord CoUiae, 8ic Andrew Sooble, and 
Sir Arthur WiUon. 
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tioas whioh they may espond in tih6 ptoseonbion bho oasa ralabing bo bbe 
said alienation.** The expenses bo bo paid were nob to inolude pleader’s 
feeSt as bo whioh Dyal Singh on bhe same date entered into a separate 
agreement j^ith the appellant Afcar Singh to give him a 3/16bh share in 
eaoh property recovered by bhe exertions of bhe pleader in lieu of any 
payment for his services. 

In pursuance of the agreements a suit was at once brought against 
Gurdit Singh, and on 96th April 1893 a final decree was made by the Ohief 
Court of the Punjab declaring that bhe deed of gift dated 15th October 
1891 was inoperative after the death of Rajind Kaur. That lady died on 
27th April 1894 and on 7th May 1894, Dyal Singh executed bhe deed of 
sale, which it was sought to set aside in the suit, out of which this appeal 
arose, and by which a 37/64th share in bhe properties in suit was convey- 
ed to the appellants and other members of their family. 

The suit was brought on 16th October 1897, on behalf of the two 
sons of Dyal Singh, then minors, Thakar Singh and Kehr Singh, the latter 
of whom died vendente lite. The plaint alleged that bhe sale was without 
legal necessity, and that bhe property in suit was ancestral property, 
therefore not liable to alienation by Dyal Singh except for necessity, and it 
was prayed that [1041] the sale be declared nob binding on the reversion¬ 
ary interests of the plaintiffs. a i. i_ j a 

Dyal Singh, who was made a defendant, alleged that he had received 

no consideration for bhe deed and had executed it under the influence of 
liquor The vendee defendants pleaded that the property was not ances¬ 
tral, that Dyal Singh bad full power of alienation, that the alienation was 
for necessity, and that bhe plaintiff Thakar Singh, having been born after 
27bh October 1891, had no locus standi to challenge the sale. 

Issues were raised, of which the only one now material was, whether 
bhe property in snit was ancestral or self-acquired. Both Courts in India 
found that Thakar Singh was born on 7th March 1893; and that the 
houses in Amritsar were* not ancestral ; and the only dispute on appeal 
was as bo the land and house in bhe village of Xungbala. 

As to this the District Judge held that the property in dispute situat¬ 
ed in Tungbala was not ancestral estate; and on that ground made a 
decree dismissing the suit. Ho oonoluded his finding as to the property 
nob being ancestral as follows 

** Iq the absence of reliable ovidenoe, or reliable ovideooe showing olearlj what 
was the area of the original Tungbala, how much of this was taken up in the Bakh 
Shikargarb, and how muoh joined on to the City of Amritsar, whioh beoame nazal or 
Crown lands, and how muoh was restored back by tbe Bikh Baj to the Sardav, and 
whether this was out of Tung lands, or oat of other lands included in the Bakh, ot 
partly oat of both, it appears to me to be absolutely hopeless to be able to deoide that 
the true oharaoter of the land is ancestral so far as plaintifi, Thakar Bingh, is con- 
oerned. 

** A very difficult taek was laid on plaintiS to perforoi, viz., to prove positively 
that the land in suit was ancestral. The plaintifi had oonjeotures to help him, as I 
have alxeady described, and very reasonable oonjeotures, too^but after all, only con- 
jeotures—whereas absolute certainty was demanded. The nature of the Bardar’s rights 
in the village was decidedly peculiar ; prima faioe, they were acquired rights, that 
is, by self acquisition : for all individual rights were lost by the conesoation by the 
Sikh Raj, and had it not been for the Sardar, the lends then taken would have still 
formed part ot Bakh Sbikargah, as the .other lands of other villages -then included. 
Under these oiroumstanoea i have come to the conclusion that plaintiff has failed to. 
establish affirmatively that tbe land in suit is ancestral. 1 have come to this con¬ 
clusion the more readily, as the Sardar had 1,197 ghumaos of land, and all tbe land 
has besn sold by his widows, so that what the Sardar got from the common ancestor*, 
Chaue Bingh* and from hie collaterals, may well be regarded as included in that lold 
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b 7 tbe widows, and that the land now in dispute is seli aoquired. It is said, with 
some show of reason, that the original land ol C10423 the old village of Tong is that 
included in Ohhambwala well where all the Tung Jats have proprietary rights, so it 
might reasonably be BUppo>ed that the Sardat's anoestral lands were also in the lands 
of this well and, if so, no part of the lands of this well is in dispute. 

The Chief Court of the Punjab (Mr. J, A.» Anderson and Mr. P, A» 
‘Bohertson), on appeal held thali the property was ancestral ; that bhe sum 
of Rs. 5,480 was properly inourred for legal necessity ; and bbat Rs. 3,500 
had been received by bbe defendants as the value of certain shops sold in 
Amritsar. In accordance with these findings the Chief Court made a decree, 
declaring that the plaintitf was not affected by the deed of sale, except 
to the extent of Rs. 1,980, which amount remained charged on the land. 

The material portion of the judgment was as follows :— 

The next point to oocsider is whether or not the property was anoestral and whe¬ 
ther Thakar Singh has any loous standi to sue. It was suggested in general terms 
that the oonditions of the agreements are so monstrous that the question of loous 
standi is in some remote way aflected by the fact, bnt no serious ground was put for¬ 
ward, upon whioh it would be possible to admit that the plaintifi has any loous 
standi or oould obtain the relief sought ; unless it be held that the property is ances¬ 
tral. However unfair the agreements may be, and however muob one of them may or 
may not be open to animadversion, wa are cleat that, unless the property be held to 
be anoestral, the suit must fail. We therefore proceed at once to what is the main 
point in the case and what has been the otuoial point throughout, i, e., is the proper¬ 
ty in suit ‘ anoestral * in whole or in part in the sense in whioh that term is under¬ 
stood under the customary law. ‘ Ancestral property ‘ for the purposes of this suit 
means property, whioh was held by an ancestor, who is the common ancestor of the 
patties. In this case, therefore, it would mean property held by any direct ancestor 
ol Dyal 6ingh and of Dhanna Bingb. 

Hztraots from the remarks recorded on the pedigree tables of Maoza Tangbala at 
the Settlement records ol 1865 and 1692-93 are on the record and from them there 
appears to be no doubt that the village was originally founded by a Tung Jat, who 
was the common ancestor of the defendants, Dyal Bingh and Dhanna Singh. In 
the pedigree table prepared at settlement, Dyal Singh and Dhanna Singh are shown 
as descended from one Hatji. No doubt in the Stkh times the stronger members of a 
family got more than their shares and we find from the remarks recorded in 1092-93 
that the entire land had practically come into the hands of Dhanna Siogh. Lands 
given up by other oo-shacers and coming to Dhanna Biogh in virtue of his relation¬ 
ship aod of the fact that the land bad been held by a common ancestor of the abscon¬ 
der and Dhanna Singh would clearly bo held to be -ancestral. Some portions may 
have been derived from other proprietors of their holdings only by porohasc or simple 
acquisition m their absence, but the main portions would appear to have been left 
by the other Tung relatives C10433 to come into Dhanna Smgh'a hands. It is noted 
in the pedigree table that ‘ Most of the oo sharers of the village being in straitened 
oiroumstanooB, absconded or absented themselves Out of the proprietary body Satdat 
Dhanna Singh alone remained in possession of the entire laud. It would appear, 
therefore, clear that the village had been acquired practically in its entirety by 
Dhanna Singh in consequence of the abandonment of bis relatives and collaterals. 
In regard to such land it has been laid down in Punjab Record No 81 of 1894 that 
it should be considered anoestral. At page 88 of that judgment it is remarked ‘ Con- 
aidecing that this was a portion of the family ancestral holding, and fell to Sham 
Singh owing to its abandonment by a near relative we think that this portion of the 
estate should be held to bo governed as regards alienations, by the same rule as that 
which applies to that part of the estate, whioh is admittedly ancestral.’ Wa think 
that this partioular laud is not removed from the category of anoestral property, 
merely beoause it oamo to Sham Smgfc owing to the abandonment thereof by a near 
relative rather than by simple mUeritanoe. These prmoigles arc in no way traversed 
in the judgment in Punjab Record No. 8: of 1901, which la by a single Judge, the 
oiroumstanoes in that case oeiog quite difiereut from 'thobe in this. We thick, there¬ 
fore, that it must bo presuoied that the land in Dhanna Singh’s hands before the 
village was evacuated in order that Kanwat Nau Nihal Singh might make a garden 
ol it, must be considered to have boeu then ancestral- It is impossible to difieren- 
tiate between the portions, wbiih came from relatives and co-sharers and the portions 
which may have, in some instances, been purchased. 
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** It appeats, however, that Saowar Naa Nihal Biogh * aboat 6{ty years ago (t o , 
aboat 1842) caused the village to be evacuated, lor be intended-planting a gardea 
there.’ These are the words on this point in the pedigree table of 1892-93. It does 
not appear bow far this intention was ever carried out, or whether the depopulation 
and evacuation went beyond the village site It appears that, when Baidar Naa 
Nihal Singh wished to start his garden, Sacdar Dhanna Singh started another village 
8ite-»abadi—on the lands ot the hunting ground known as Shikargah and that abadi 
remained as the village site of Tuogbala—the old site, which had been destroyed or 
depopulated to make room for the garden being inoluded as nazul property in Amrit¬ 
sar. It does not appear whether Sardar Naa Nihal Singh ever intended to, or ever 
did, take up the oultivateH lands of Tungbala, which would have made a very large 
garden. The word used in connection with the garden is Vtamir ’ which suggests the 
idea that a walled and enclosed garden was intended. The idea was not carried out, 
but the new abadi for Tungbala, which Dhanna Siugh had started, remained as the 
abadi of Tungbala and the old one was inoorporatsd in Amritsar. It does not appear 
whether or nob Dhanna Singh was ever dispossessed of any part of the oulturable 
lands : it he was, apparently, they were almost immediately restored iotaot. Some 
neighbouring villages were destroyed to make the hunting ground of Maharaja 
Kbarak Singh, but this was not the oaae with Tungbala, and we are quite unable to 
find from the record that there was any such oondso^tion and break of ownership In 
regard to Tungbala as would bring the oase witbin the purview of the ruling in Ram 
Nuiidwa Singh v. Janki Koer (1). Even if the land was takeuiup by Sardar Nau Nihal 
Siogh [1044] for a short period, which is by no means established, it appears to have 
been restored intact, and there was no such break of continuity as-to deprive the pro¬ 
perty of its ancestral character. We hold, therefore, on a full consideration of all the 
facts disclosed by the record that that part of the property must be classed as 
ancestral. 


“ This being so, Thakar Singh clearly had the necessary locus standi to oonteat 
the alienation and it oaa only be maintained in so far as it may be found to be for 
necessity, as regards the interests of the plaintifi. As regarde Dyal Singh himself, ot 
oourae, the matter appears to be at an end.” 

On this appeal, which was hoard ex parbe :— 

De Gruyther, K. 0„ for bho appellants contended bhab the property in 
suit was not ancestral : the Ohief Court was in error in deciding that il 
was. The onus of proving that it was ancestral property was on the res¬ 
pondent, and be bad not sucoeeJed in doing so. £jven if the property 
descended, as the Chief Court assumed, it would not be anoesbral property 
either in law or in faot. The oases referred to by the Chief Court were 
distinguishable from the present oase, and the evidence did not show that 
any ancestral property, that Dhanna Singh may have held, was the pro¬ 
perty in suit. The boundaries of the self-acquired property and what may 
have been ancestral were not dehned, and it was therefore, as the District 
Judge remarked, impossible to give positive proof that the property, the 
alienation of which the respondent sought bo set aside, was ancestral pro¬ 
perty. Conjectures, however reasonable, were iusuffieient. Beferenoe 
was made to Mayne's Hindu Law, 7th ed., page 343, para. 275 and Bam 
l^undun Singh v. Janki Koer (1). 

The judgment of their Lordships was delivered by 

Lord ColIjins. This is an appeal from a decree of the Ohief Court of 
the Punjab varying a deoree of the District Judge of Amritsar. The suit 
was brought by Thakar Singh and his brother, Kehr Singh, minors, by 
their mother acting as next frieod, to set aside a deed of sale made on 
the 7bh May 1894 by their father Dyal Singh to the appellants and 
certain other persons as purchasers, on the ground that the lands, the 
[1045] subject-matter of the sale, were, in the view of the Hindu law, 
ancestral, and that the sale was not necessary, and was for a fictitious 
consideration and in fraud of the rights of the plaintiffs’ father, Dyal 


(1) (1902) I. li. B. 29 Oal. 823 -.L R. 29 I. A. 178. 
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SiDgh, as nexb heir and reversioner on the death of the widow of Dhanna 
Singh, the deceased owner. Kehr Singh di<?d, while the sait was pending. 
The only question in dispute on this appeal is whether the lands were 
ancestral. The District Judge has held that they were not, the Chief 
Court has reversed his decision and held that they were. 

It is not disputed that the onus on this issue is on the plaintiffs, and 
it is because in the opinion of the District Judge they failed to discharge 
this onus, that the suit was dismissed. 

It is through their father, as heir of the above-named Dhanna Singh, 
that the plaintiffs claimed, and unless the lands came to Dhanna Singh by 
descent from a lineal male ancestor in the male line, through whom the 
plaintiffs also in like manner claimed, they are not deemed ancestral in 
Hindu law. Therefore, if the plaintiffs oannct show that they were not 
self-acquired lands in the bands of Dhanna Singh, the suit fails. Now, as 
the District Judge points out, there is really no evidence that the lands in 
question came to Dhanna Singh by descent at all. There is evidence that 
he acquired some lands in the district by pnrobase from the owners, and 
there is a probability that he acquired others by the abandonment of 
other persons, who may have been collateral, and, in that way, may have 
become possessed of lands which, by the custom of the Punjab, would be 
regarded as ancestral. But there is no evidenoe whatever defining the 
boundaries of these portions of land respectively. Indeed, the learned Judges 
of the Chief Court themselves say : " It Is impossible to differentiate bet¬ 

ween the portions, which came frum relatives and co-sharers and the por¬ 
tions, which may have, in some instances, bean purchased.'’ Bub it is by 
reason of this impossibility that the plaintiffs failed to prove their case. The 
learned District Judge also points out that, since the death of Dhanna Singh, 
large portions of the land held by him have been sold by his widow, and it 
is quite possible that all the ancestral land, if he had any, was embraced in 
these sales, and that the sale of the lands in question embraced exclusively 
E1046] self-acquired lands. Their Ijordsbips agree that, when the onus 
lies, as it does in tbie case, on the plaintiffs in seeking to set aside on such 
grounds a solemn deed executed by their father, conjectures cannot be 
accepted as a substitute for proof. With the greatest respect to the Judges 
of the Chief Court their Lordships venture to think that they have hardly 
given sufficient weight to this oonsideration. Their Lordships agree with 
the ooDclnsioD and reasoning of the learned District Judge, and will 
humbly advise His Majesty that the appeal be allowed and the decree of 
the Chief Court set aside with costs. Tne respondent must pay the oosiis 
of this appeal, except so far as they may have been increased by the delay, 
which has taken place in the prosecution of the appeal. 

Appeal allowed. 

Solicitors (or the appellants : Watkins & Lempriere. 
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[1057] APPELLATE CIVIL. 

Bejore Mr. Justice Brett and Mr. Justice Goxe. 

Bipin Behabi Mitteb v. Bibi Zohba.* 

[28fih February, 1908.] 

Execution^^Decree—Mistcilce^Step in aid of execution-^Limitalion Act {S.V of 1877) 
Art. Vi9—Application against a dead person^—Bona fide mistake. 

If an applioation for execution of a decree be made \it»det the ^infiaenoe of a 
botia fide mistake against a dead person, though that application oannot be 
acted upon, still it is an application in aid of execution within the meaning of 
Art. 179, ol. 4 of the liimitation Act (XV of 1877), which saves the execution of 
the decree from being time>bacred. 

Sarnia Pillat v. Chockalinga Chettiar (D and Balkithen Bas v. Sedmati 
Koer (3) followed. 

Madho Prasad v. Keaho Prasad (3) dissented from. 

[Ref. 10 0. L. J. 19=2 I. 0. 941: 9 O. Ii. -T. 443=18 O. W. N. 633 ; 66 I. 0. 176 ; 67 
1. a. 538=8 P. Ii. T. 422 ; 72 I. 0. 1009.3 

AppbaIj by the judgmenti-debtor, Bipla Beharl Mifcber. 

The deoree-holders, aflier the decree was made on fihe Is* Atiril, 1903, 
applied for execution on the Isb of March. 1906 The judgmenb-debbor 
had died on the 25bh of May, 1903. bub ib was nob bill bhe 26bh April. 1906, 
that the doorea-holders beoatne aware of ib and bben they made aa appli- 
oabion praying that the names of the heirs and legal representatives of the 

deceased judgment-debtor might be entered on the record ; an objeotion 

was raised on behalf of the appellants on the ground that the application 
was barred by the law of limitation, but the objeotion was disallowed and 
an order directing exeoulion prooeedings was passed. 

An appeal againsb bhab order was preferred bo bhe High Oourb. 

Babu Otnakali Mookerji and Babu Nagendra Nath Mitter, for bhe 


appeUan^^^ MowZaui M. Ishfakt for fehe respondenb. 

Bbbtt and Coxb, JJ. In this appeal bwo grounds are baken againsb 
bhe order of bhe Subordinaba Judge direobing exeoubion bo proceed In ex- 
eoubion case No. 5B of 1906 in his Oourb. The bwo grounds are, firsU bhab 
bhe applioabion to bhe Subordinabe Judge was barred by limibabion, and 
secondlVt bhab bhe relief claimed by bhe decree-holders was nob bhab wbioh 
they were enbifaled bo under bhe decree. 

lb appears bhab bbree irrigation suits, of which bhe decree in exeou- 
bion ease No. 55 of 1906 was one, were disposed o! on bhe Isb April, 1903. 
The judgmonb-dobtor was one Nand Lai Bose, who died on bhe 25bh 
May, 1903. An applioation for execution was made in this exeoubion 
case on the Isb March, 1906, The application was bo the effect bhab 
notices under section 248 of bhe Code of Civil Procedure should be issued 
and bhab the execution should be carried out by a Commissioner, who 
should be appointed bo remove certain permanent bandhs out of bhe irriga¬ 
tion obannels. Ib was nob bill the 26bh April, 1906, bhab the deoree- 
bolders appear bo have become aware that Nand Lai Bose had died and 
bben they pub in an applioabion praying bhab his heirs and legal represen- 


* Appeal from Order No. 359 of 1907, against the order of Bam Narayan SiKoar, 
Subordinate Judge of Gaya, dated Matob 27, 1907. 

(1) (1898) I. D. B. 17jMad. 76. (8) (1897) I. L. E. 19 All. 387. 

(2) (1892) 1. Ij. B. 30 Oal. 388. 
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ftal^ives might be snbstibnted In place ol the original dobfiofi Nand Lai ±9Q9 
Bose, in the execution proceedings. ^ ^ Pas. S8. 

The application was allowed« tboagh an objection was raised on 
bebaH ot the present appellants on the ground that it was barred by limi- oivin. 
tation ; and an order was passed directing exeoation proceedings. .■ 

It has been contended before us that the lower Court has erred in law 88 C. 1017. 
in bolding that the application was nob barred. The contention advanced 
by the learned vakil is that) as the application of the Isb March, 1906, was 
made against a dead man, it was in fact no application for execution at 
all) and, therefore, that when the application was made on the 26bh April, 

1906, it was barred by limitation, Ha relies on the case of Madho Pf<i- 
aad V. Kesho Prasad (1). That case no doubt supports the argument, but a 
[1049] different view has been taken by this Court and the Madras High 
Court, as is clear from the cases of Balkishen Das v. Bedmati Koer (2), 
and Sarnia Pillai v. Ghochalinga Ghetiiar (3). In this Court and in the 
Madras High Court It has been held that, where an application for execu¬ 
tion has been made under the influence of a hona fide mistake against a 
wrong person, though that application could not be acted on, still it was 
an application in aid of execution within the meaning of Article 179, 

Clause 4 of the Indian Limitation Act, so as bo save the execution of the 
decree from being barred. The learned Subordinate Judge has followed 
the rulings of this Court and of the Madras High Court, and we see no 
reason bo differ from the view, which was previously taken by this Court 
and the Madras High Court. It is true that in the case decided by this 
Court there is the slight difference that the application was there made 
against wrong representatives of the deceased jodgment-dobtor; but we do 
not think that that distinction is of any importance, and certainly in the 
case before the Madras High Court the facts are entirely on all-fours with 
the facts of the present case. 

In our opinion, therefore, the view, which the Subordinate Jadge has 
taken, is correct, namely, that the application was not barred by limita- 
tion. 

The second point, which has been argued in this appeal, is that the 
relief claimed by the decree-holders is nob that to which they are entitled 
under the decree, Similar grounds have been taken in support of the 
appeals Nos. 227 and 236 of 1907. We think that these objections, so 
far as the prasent*oas 0 B are oonoerned, are premature, because no copy of 
any instructions issued to the Commissioners has been laid before us, and 
the only order passed by the lower Court is that the execution of the 
decrees will proceed in accordance with the decrees passed on appeal by 
this Court. The purport of those decrees in all the three oases was that 
certain permanent handhst which had been construoted by the defendants 
in the drainage channels, were to be removed, and at the same time the 
defendants as riparian owners were bo retain the right, for the purpose of 
irrigation, to oonstruot [1050] temporary bandhs for the purpose of tem¬ 
porarily irrigating the lands. Thera seems bo be no ground whatever for 
holding that the Commissioner will not carry out under the direction of 
the Court the orders passed on appeal by this Court. 


(1) (1897) I. Ij. R. 19 All. 937. (1893) I. Ii. R. 17 Mad. 76. 

(2) (1892) I. L. R. aO^Cal. 888. 
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[1031] APPEtiTiA^TE OIVIL. 

Before Mr, Justice Mitra and Mr* Justice Caspersz, 

Bajani Kumab Dass V. Gaub Ktshobe Shaha.* 

[6th Februaryi 1908.] 

Mortgage hond—Trantfer of Property Act {IV of 18B2\ a. 58— OontHeratiov^Partial 
failure of coMideraiion^ effect of. 

Where in a mortgage bond two oonslderatiooa are stated, one of whioh is 
valuable and ie separable from the other, eSeot may be given to the inetrament 
to the extent of the amount of the consideration that is valuable, and to that 
extent the transaction cannot be regarded as fraudulent. 

[Not appr : 13 M. Ij. T. 906=24 M, L. J. 266 ; Kel: 29 I. O. 690 ; 43 I. O* ti. 

W 86 = 19^8 M. W. B. 146 : 36 Mad. 114 ; 2 Pat. Ij. X 169: B2 I. 0. 681=1919 

Pat 278 *"48 Mad. 760=l920'M W. N. 572=39 M. I*. J. 950=59 I. 0. 947 : Pol: 
41 I. O, 20'»=2l M D. T. 351; Kel: 80 I. O. 147=19 If- W. 185=46 M. Ii. J. 126 

=1924 M. W. N. 117.] 

AppbaIj by tha defendanbs Nos. 6, 7 and 8, Bajani Knmar Dass and 

other^.^^^ of an aotion bronghb by the plaintiffs to enforoe 

a mortgage bond, alleged to have been executed by the first five defendants 
on the I8bh March. 1901. in consideration of Rs. 3.647 advanced to them 
In each and Bs. 4,853 due by them in respect of the harhar, whioh they 
carried on with the plaintiffs. Defendants Nos. 6 bo 8 were attaching 
creditors of the mortgagor-defendants, and they were as such made parties 
to the suit on their application. The mortgagor-defendants did not enter 

“^^®^^Q°^QfQpaants Nos. 6 to 8 pleaded, inter alia» that they had no 
knowledge as bo the execution of the bond propounded by the plaintiffs, 
that the document was executed by the plaintiffs without consideration, 
and that therefore the plaintiffs were not entitled to any relief. 

The Court of first instanoe overruled the objection of the defendants, 
and decreed the snit. Against this decision the defendants Nos. 6 to 8 
annealed to the High Court 

^ [1052] Mr, Caspersz {Bahu Baikunta Nath Dast Babu Sarat Kumar 
Mitra and Babu Qunoda Oharan Sen with him), for the appellants. 

Babu Nilmadhub Bose {Babu Qolapohfindra Sircar and Bxbu Sarat 
Chunder DuU with him) for the respondents. 

Cur. adv, vuU, 

MiTBA ABD Oabfebsz JJ. This is an appeal in an action to recover 
Bs. 8.500 on a mortgage bond, dated the l8bh March, 1901. The plain¬ 
tiffs. ‘who carry on business at Bamohandrapur in District Tipperah by 
the name and style of '*Kibalkrishna Mohan Raj Krishna Shaba," are the 
mortgagees; the Deb defendants (except the minor, Bipin Behary Deb, 
who has been exonerated by the lower Court, from liability under the 
mortgage) are the mortgagors, and the Dass defendants, i.e, defendants 
Nos. 6, 7 and 8, are attaching creditors of the mortgaged premises under a 
decree obtained by them against the Deb defendants. The Deb defendants 
carry on business at Bamohandrapur and Brabmanberia. in brass and bell- 
metal ntensils, and they used to purchase such utensils on credit from the 
firm of the plaintiffs as well as the firm of the Dass defendants, which was 
established at Brabmanberia. _ 

^ Appeal from Original Decree, Ho. 238 ol 1906, against the decree of Jogendra 
Hath Mookerjee. Subordinate Judge of Tipperah, dated March 18, 1905. 
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Tha business of hhe plaintiffs at Brahmanbaria, which was oallad 
bhaaan karbavt was olosed in the year 1304 B. S., and tha^ooounhs as 
they were adjusbel at the end of that year showed that the Deb defend- 
qqIs were indebted to tha plaintiffs in the suae of Rs. 2,001-4"6. It appears Oivid. 

that the adjusted aooounts ware duly signed by those defendants. Bat- - 

ohittas for this sum were also duly signed by these defendants, in aoknow- 85 0.1^1^ 
ledgment of their debt, in the suooeeding years 1305 and 1308 B. S. On ^ N. 
the 5bh Ohoitra, 1307 B. S., the plaintiffs gave up their olaim for 4 annas ^ ggg- * 
6 pie, and a finally adjusted aooount was signed by the Dob defendants 
showing a debt of Rs. 2,004. 

The Ramohandrapur aooounts of the plaintiffs with the Deb defen¬ 
dants were also duly adjusted in suooessive years, and on the 5th Choitra, 

1307 B S, the amount payable by the Deb defendants to the plain¬ 
tiffs was found to be Bs. 2,849. The [10533 Subordinate Judge has 
found, and we agree with him, that, on the 6th Ohoitra, 1307 B. S., which 
corresponds with the l8bh March, 1901, the Deb defendants were indebted 
to the plaintiffs in the sum of Rs. 4,853, being the total of Rs. 2,004 and 
Bs. 2,849. The mortgage bond in suit covers this sum together with au- 
othor sum of Bs. 3.647 which it is alleged, was advanced in cash by tha 
plaintiffs to the mortgagors on the execution of the mortgage. We, 
however, have very grave doubts as to the actual advance of the latter 

The story told on the side of the plaintiffs is that tha Dab defendants 
asked for and obtained this loan of Bs. 3,647 bo enable them bo pay cer¬ 
tain sums to some of their other creditors, and that they executed tha 
mortgage bond in suit for the total sum of Rs. 8.500. i,e. Bs. 4,853 and 
Bs. 3 647. They say that oat of tha latter item Bs. 1,500 went towards 
the satisfaction of tha debt due to the Dass defendants in respect of an¬ 
other of their firms and that Bs. 500 and Rs. 800 ware paid respectively 
to Durga Charan and Ram Narayan. The evidence, however, as regards 
these payments ie meagre and unsatisfactory. Durga Charan and Ram 
Narayan have not been called, none of the Dab defendants have been 
examined, and no attempt has been made to produce their books or tha 
books of the creditors showing these or any payments made. The plaintiff 
Ram Kanye Shaba did not himself see any of these payments being made, 
and we cannot place full reliance on the testimony of the Gomastha, Guru 
Charan Sbaha. The payments, if they had really been made, were cap¬ 
able of very satisfactory proof, but such proof is wanting. The defen¬ 
dants, it is true, might have rebutted the testimony of Guru Charan by 

examining Brindaban Chandra Sbaha; but though the weakness of the 

evidence for the Dass defendants might afford some strength to tha plain¬ 
tiffs, the evidence on the side of the latter is too weak for even a vrtma 
faeie case, and the plaintiffs cannot legitimately derive advantage from the 
shortcomings of their adversaries. Even If Brindaban Chandra did re- 
ceive Rs l.eOO from the Deb defendants after the execution of the mort¬ 
gage. there would be nothing to show that this sum was a part of 
Rs, 3.647 covered by the mortgage. It Is not the case of the plaintiffs 
that they themselves made any payment bo [1054J Brindaban. The pay¬ 
ments of Bs. 1,600, Rs. 500. and Rs. 800 to the other creditors of the 
Deb defendants have not at all been proved. 

In the absence of proof of appropriation by payments to creditors of 
either the whole or part of the sum of Bs. 3,647, the plaintiffs must fall 
back on their own books and the oral testimony of their witnesses. We, 

643 
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bo^eveti are unable tio aooepb the books produoed in Gourl as books kept in 
the ordinary oourse of business. Shib Chandra Shahai who gave his testi¬ 
mony in the lower Court and whoi under our direotions, has bean examin- 
Ap raiii iATB in tihis Court also to clear up, U possible, oartain doubtful matters in 

the aooount books, has admitted interpolations in the books. He has also 
failed to explain the suspieious entries to whioh our attention was drawn 
by the learned Counsel for the appellants. It is very doubtful on their 
books, whether the plaintiffs were in a position on the I8tb March, 1901, 
to pay to the Deb defendants Bs. 3,647 in cash. The aooounts admittedly 
were kept iu an unusual and awkward way, and the corroboration that 
they oould have afforded to the oral testimony is wanting. It seems to us 
that the books, instead of affording oorrobration, throw disoredit on the 
transaotion. 
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The oral testimony, oonsisting of the depositions of the plaintiff, Bam 
Kanye Shaha, and some of his assistants, is interested and unoonvinoing. 
Kali Kamal Chakiavarti, on whom the lower Court has placed consider¬ 
able reliance as an independent witness, came to the scene of the mort¬ 
gage transaction by mere obanoe, and he contradicts the other witnesses 
on material points. 


The probabilities also are against' the case made by the plaintiffs. 
The Deb defendants were largely indebted at the time, and their busi¬ 
ness was not in a satisfactory condition. On 21st Falgoon 1306, corres¬ 
ponding with the 4th March, 1900, they executed a hatchitta in favour of 
the Dass defendants admitting a debt of Bs. 5,482-9-10. They failed to pay 
this debt in due time, and it was outstanding on the 18th March, 1901. 
Their immoveable properties were nob of any considerable value. The plaint¬ 
iffs themselves were their creditors and the debts due to them were annu¬ 
ally increasing. No part of the sum of Bs. 2,004-4-6 due on the Brahman- 
beria account bad been paid within three years. [l038] The mortgage 
had evidently been in contemplation for some time before the transaotion 
actually took place. The stamp for the deed was purchased on the 19bh 
February, and though it was executed on the l8bh March, the document 
was nob presented for registration until the 2nd May, 1907. The deed 
makes the amount covered by it repayable in six months. The case of an 
advance ot a large sum of money to debtors, who were on the verge of 
bankruptcy in the circumstances we have stated, wears an air of improba¬ 
bility. The meagreness and untrustworthy character of the evidence 
adduced to prove payment is not redeemed by any natural feature in. the 
transaotion, and, on the other hand, the patent improbability of the story 
oasts additional discredit on it. We cannot, therefore, aooept the ffnding 
of the Subordinate Judge on this point. 


The conclusion we arrive at is, that, the real oonsideration for the 
mottgage was the original sum of Bs. 4,853, and that the item of 
Bs. 3,647 alleged to have been advanced on the 18bb March, 1901, was 
not actually advanced, and that the entry to that effect in the books of 
the plaintiffs is ffobitious. 

It might be that there was a secret understanding betTween the mort¬ 
gagors and the mortgagees that the sum of Bs. 3,647 would be retained by 
the latter as security for subsequent transactions or for payment to other 
creditors, if necessity arose, bucb a ease, however, was not attempted 
to be made. The case put forward is that payment was aotually made 
simultaneously with the execution of the mortgage bond. There was 
thus a partial failure of consideration. 
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We have nexb to oonslder whebhsr we should give the plainblffs a 
deoree od the footing of the mortgage being really one for Bs. 4,853, 
and direst a sale of the mortgaged premises as against all the defend¬ 
ants, thus giving the plaintiffs a preferease over the claim of the Oass 
defendants, or dismiss the suit so far as it is based on the mortgage. 

The Dass defendants instituted a suit on their haichitta about the 
time the mortgage was registered. That suit was numbered 448 of 1901. 
The suit was oonte^ted by the debtors, the Deb defendants. They 
failed in their opposition and a deoree was made on the 18th Decem¬ 
ber, 1903. The debtors appealed to this [1036J Court, but unsuccess¬ 
fully. The Dass defendants in the meantime executed their deoree. 
The plaintiffs waited until then, notwithstanding that the mortgage money 
was due in 1901. They instituted the present suit on the 23rd February, 
T905. These are ciroumstanoes of grave suspicion and raise doubts as to 
the hona fides of the entire mortgage transaction. 

Did the plaintiffs enter into a oovinous agreement with the Deb 
defendants to delay or defeat the creditors of the latter, including their 
creditors the Dase defendants, and does the case come within Section 53 
of the Transfer of Property Act (IV of 1832), which follows the Statute 
13 Eliz. o. 5 ? The peculiarity in the present case Is that the ojnsidera- 
tion for the mortgage was partly valuable. The case does not come within 
the scope of the Bankruptcy Laws and no question of undue preference 
directly arises. 

Section 53 of the Transfer of Property Act enacts—“ Every transfer 
of immoveable property made with intent to defraud prior or subsequent 
transferees thereof for consideration or to defeat or delay the creditors of 
the transferor, is voidable‘at the option of any person so defrauded, defeat¬ 
ed or delayed.” The section, however, saves the rights of transferees in 
good faith and for consideration. The section also says that " when a 
transfer, which has the effect of defrauding, defeating or delaying creditors 
is made gratuitously or for a grossly inadequate oonsideratioD,” the inten¬ 
tion to defraud, defeat or delay may be presumed. A contrary presump¬ 
tion would necessarily arise, if the consideration is meritorious or 
valuable. In Copis v. Middleton (1) Sir Thomas Plumer, Vice-Chancellor, 
observed with reference to the Act of Elizabeth:—“ A conveyance, there¬ 
fore, to be affected by the Act, mueb be shown to bo feigned, oovinous 
and fraudulent and made with an intent to delay, binder or defraud cre¬ 
ditors.” In re Johnson Golden v. Gillam (2) Fry J. said;—" The fact 
that there is valuable consideration shows at once that tnere may be pur¬ 
poses in the transaction other than the defeating and delaying of creditors, 
and renders the case, therefore, of those, who contest the deed, more diffi- 
cull.” This waa also the view adopted in Harman v. Richards (3), in which 
Lord Justice Turner observed :—“ Those, who undertake to impeach for 
mala [1057] fides a deed, which has been executed for valuable consider¬ 
ation, have, I think, a task of great difficulty to discharge. [See also 
Holmes v. Penny (4) and Freeman v. Pope (5).] 

It has not been shown by any evidence, which may be said to be 
cogent, that the transaction of mortgage between the plaintiffs and the 
Deb defendants was entirely fraudulent, or for a grossly inadequate con¬ 
sideration and was intended only to defeat or delay the realization of the 

(1) (1817) Q Maddook 410. (4) (1868) 3 K. and J. 90. 

(2) (1881) L. B. ‘JO Cb. D. 389. (6) (1070) L. R. 6 Oh. Ap. Oaa. 638. 

(d) (1662) 10 Hare. 89. 
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dues of bhe Dass defendants. If the considerations for the mortgage (we 
use the plural numberi to inolude the two different sumsi which make up 
Rs. 8,500) could not be separated from each other, there would be good 
grounds for holding that the transfer evidenced by the deed was fraudulent. 
In that case the failure of consideration to the extent of Rs. 3,647 taken 
with the other proved facts would lead to a reasonable conclusion that the 
mortgagees intended to help the mortgagors to defeat the realization of 
the debt covered by the hatohitia in favour of the Dass defendants. Such 
conduct on the part of the mortgagees and mortgagors would lead to bhe 
inference that they were acting in collusion. 


We think, however, in the absence of direct authority on the point, 
that the two parts of the consideration stated in the mortgage are separ¬ 
able, and that effect may be given to the instrument to the amount of the 
consideration that was valuable. To that extent, the transaction cannot 
be regarded as fraudulent. The mortgagees did nob with reference to the 
sum of Bs. 4,583 do any act not warranted by law to the prejudice of bhe 
Dass defendants. Their action might be crafty and deceitful in one sense 
and morally wrong, bub the law does not prevent them from taking proper 
security for the advances actually made by them. It might also be that 
the plaintiffs had a bonci fide intention of advancing the additional sum for 
enabling the mortgagors to carry on their business, that they pub off pay¬ 
ment until the money was needed or until registration of the deed, 
but that as bhe Dase defendants either commenced their suit, or were 
about to do so for a larger sum than Rs. 3.647, the plaintiff withheld 
payment of bhe additional sum. They might not have had any such in¬ 
tention as would invalidate the instrument under section 53 of the Transfer 
Cl058] of Property Act. Their moral turpitude in making a false case 
afterwards in the present proceedings would not be sufficient to deprive 
them of their legal rights, though a false case might reflect discredit on 
bhe original transaction. 

We are supported in our conclusion by bhe views expressed in two 
Indian oases. In Uhan Chunder Das Sarkar v. Bishu Sirdar (1) it was 
observed that "mere knowledge of an impending execution against a trans¬ 
feror is not sufficient to make the transferee a transferee otherwise than 
in good faith." When it is not shown that the intention of the transfer 
was to defeat or delay the creditors of bhe transferor or where the trans¬ 
feree is a creditor of the transferor and accepts bhe transfer in satisfaction 
of the debt due to him, although with the knowledge that bis doing so 
would have the effect of defeating other creditors of the transferor, the 
transfer may come within the last paragraph of section 53 of the Transfer 
of Property Act. In the present case the plaintiffs may have made a good 
bargain in their own interest, but no such knowledge has been brought 
home to them as would make the transaction a mere sham. In Narayana 
Pattar v. Viraraghavan Pattar (2) it was said ;—*' No doubt a mere pre¬ 
ference of one creditor to another and a fortiori a bona fide security given 
to a creditor to the extent of his debt, is not within bhe Rnglish Statute 
13 Rliz. c. 5; and we also think it is not within Section 53 of the Trane*, 
fer of Property Act. But where a document given by way of such seouri* 
ty goes furtber and seoures debts not due, the effect is, quoad such 
flctitious debts, bo defeat or delay bhe oredibcrs." This principle, it seems 
to us, is exactly applicable to the exclusion of the item of Rs. 3,647 

11 ) (1897) I. li. B. 24 Cal. 825. (2) (1899) I. L. R. 28 Mad. 184. 
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Improperly made a paib of the oonsiderabion (Bs. 8,500) in the mortgage 
bond in suit. 

So far as the debts were real the mortgage may be regarded as a 
good transaction; so far as they were hotifaiousi that is so far as valuable 
ooDsideration failed to pass, the mortgage must be h^d to be inoperative. 

We are. therefore, of opinion that the decree of the lower Court 
should be set aside, and that in supersession thereof a decree should be 
passed by this Court on the footing of the original mortgage-debt being 
Bs. 4,853. 

[1059] As regards costs, the proportion of loss and gain to the con¬ 
tending parties is such that we cannot but direct that the parties should 
bear their own costs in both the lower Courts and this Court, but the 
amount of Court-fees payable on the mortgage money calculated on Jbhe 
above basis at the date of the institution of the suit and the hearing fee in 
the lower Court according to tbc ordinary scale on the said sum, should 
be added to the mortgage debt and there will be a direction for sale of the 
mortgaged premises for the entire amount so found. 

Appeal allowed ; Decree varied. 
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35 C 1060 {=8 0. L. J. 193.) 

[1060] APPELLATE CIVIL. 

Before Mr. Justioe Stephen and Mr. Justioe Holmxoood. 

Umed AlI V. ABDUIj Kariu Chaprashi.* 

Cl6th July. 1908.] 

Emecution of decree^Applieaiion for eaecuiion^Service of notice on the judgment- 
debtor after the decree was barred-^ Ziimitaiion, 

Hdid, that a meie eervioe of notice on the jad.^ment-debtor after the decree 
was barred was not a prooeeding in ezecation, merelj becaase the judgment- 
debtor did not come in and oppose it. 

Mungul Pcrahad Dichit v. Qrija Kant Lahiri (1) and Norendra Nath Pahari 
T. Bhupendra Narain Roy distinguished. 

Bteeeehur Mullick v. Maharaja Mahatab Chunder Bahadoor (3) referred to. 
CFol. 16 0. D. 3. 123=8 I. O. 23.] 

Appeal from order by the judgment-debtor Umed AH. 

This appeal arose out of an application for the execution of a decree 
dated the 28fah of September, 1699. On the 28bh November, 1901, the 
decree holder made bis 6rst applioatioo for execution; and a notice was 
served on the judgment-debtor on the 6tb December. 1901. On the 21‘it 
December, 1901, time was allowed to the decree holder for taking proper 
steps, and on the 4th January, 1902, the application for execution was 
dismissed for default. On the 13th December, 1904, a second application 
for exeootioD was made, and notice was served on the judgment-debtor on 
the 24th December, 1904 On the 14th of Pebruary, 1906, this applica¬ 
tion was also dismissed for default. 

There was a third and a fourth application on the 25tb of June 1906, 
and the 14th of July, 1906, both of which were also dismissed for default 

•Appeal from Order l^o. 637 of 1907 agaioat the order of M. Ifoeuf, District Judge 
of Koakbali, dated Sept 16. 1907, oonfirmiog the order of Atul Chunder Daas Qupta, 
Munsil of Sudharam, dated Aug 6, 1907. 

(1) (1881) 1. L. B. 8 Cal. 61. (3) a868) 10 W. R. (F. B.) 8. 

(3) (1895) I. Ij. R. 33 Cal. 874 
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1908 on the 27th of July. 1906, The present appUoation (or exeoation was 
JuxiTie. made on the 9tb of April. 1907? The jcdgment-debtor objeoted that the 
AppsnnAT dated the [1061] 13bh of Deoemberi 1904, being barred by 

Giviij. ^ ho^itabion, subsequent applioations would also be barred. 

The Court of first instance held that the order for time was not a 
85 0.1060s8 step in aid of execution, bub as the ]udgment*debtor could not now ques- 
C. L J, 193. tion the validity of the execution case of 1904, inasmuch as notice was 

served upon him and he did not appear, the application for execution was 
not time-barred. 

On appeal, the learned District Judge held that there could be no 
estoppel, bub having held that the order of the Court to the decree-holder 
to take steps, which was passed on the 21sb December, 1901, must have 
been based on some application of the decree-holder, and that, as bis 
application for time was granted, the order must be taken to be a step in 
aid of execution, dismissed the appeal. 

Against this decision the judgment-debtor appealed to the High 
Court. 

Dr. Priyanath Sent for the appellant. In this case the order passed 
by the Court adjourning the case and directing the decree-holder bo bake 
proper steps does not necessarily imply that there was an application by 
the decree-holder for that purpose, and even supposing that there was such 
an application, it must have been an application for time, which could not 
be regarded as an application bo take some step in aid of execution. Taking 
time does not aid the execution, bub rather retards it. See Kariiok 
Nath Pandey v. Jugger Nath Bam Uarvfari (1) and Hira Lai Bose v. 
Dwiia Charan Bose (2). 

Moulvie Nuruddin Ahmedt for the respondents : An application for 
time is an application to take some step in aid of execution. In any case, 
the judgment-debtor did not taka this objection in more than one subse¬ 
quent proceeding, although he was served with notice under section 248 
of the Code of Civil Prceedure. He is, bhareCore, now estopped from rais¬ 
ing this objaebiou on the principle laid down in the oases of Mungul 
Pershad Dichit v. Grija Kant Lahiri (3) and Norendra Nath Pahari v. 
Bhupendra Natain Boy (4). 

[1062] Dr. Priyanath Sen, in reply. The principle laid down in 
Mangal Pershad's case does not apply, inasmuch as here there was merely 
the service of a notice uoder section 248 bo shew cause why the execution 
should not proceed, bub no order was made by the Court allowing the 
execution to proceed, and in fact the execution proceedings were dismissed 
for default. The rule laid down in Bisseshur Mullick v. Maharajah 
Mahatab Ghunder Bahadoor (5) applies. The distinction is pointed out by 
the Judicial Committee in the case of Mungul Ptrshad Dichit v. Grija 
Kant Lahiri (3). See also Bhagwan Jethiram v. Dhondhi (6). 

Cur. adv. vult, 

Stephen and Holmwood, JJ. This is an appeal against an order of 
the District Judge of Noakhali affirming the order of the Munsiff rejecting 
the appellant judgment-debtor’s application for a declaration that the 
deoree-bolder’e fifth application for execution is barred by limitation. The 
dates necessary for a determination of this question are given below : 1st 
application for execution—28—11—01. Notice served—6—12—01. Tima 

(1) (1899) I.D. B. 27 Cal. 285. (4) (1895) I D. B. 28 Oal. 874. 

(2) (I906)i8 240,;.10C.WN. 209. (6) (1868) 10 W. B. (P. B.) 8. 

(3) (1881) I. li. R. 8 Oal 61. (8) (1896) I. Ij. B. 32 Bom. 88. 
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allowed to deoree-bolder—21-12-01. Dismissed for default—4*1-02, 2ad 
applioafiion—13-12-04. Notioe served—24-12-04. Dismissed for defaalt 
—14-2 05. There was a 3rd and a 4bh pebibion on tiheV5-6-06 and 14-7-06 
respeobively, wbiob were also dismissed for default and the present appli¬ 
cation is dated 9-4-07. Upon these dates, as they stand, the appltaabion 
of the 13tb December, 1904, was barred, and therefore the subsequent 
applications would also be barred. 

Two grounds were, however, urged by the decree-holder in the 
Dower Courts for bolding that the execution was not barred. First, that 
the application for time on the 2l5t December, 1901, was a step in aid of 
execution. Secondly, that tbe judgment-debtor was estopped by his 
conduct in not objecting to the subsequent execution proceedings, of 
which he got notice. 

[1063] The Mnnsiff held that tbe first ground was untenable as the 
order for time was not a step in aid of execution, inasmuch as it was nob 
shown that the deoree-bolder bad applied either by petition or orally for 
time. 

He, however, found that tbe judgment-debtor could not now question 
tbe validity of tbe execution case of 1904, inasmuch as notice was seivod 
upon him and be did not appear to contest the execution proceedings. 

On appeal the learned District Judge held that there could be no 
estoppel, ina^^mucb as the rule laid down in the oa «0 of Mungal Psrshad 
Dichit V. Qrija Kant Lahtri (l) did not apply to this case. He. however, 
held that tbe order of the Conrt to the decree-holder to take steps, which 
was passed on the 2lFt D-^oembar, 1901, must have been based on some 
application of the decree-holder, and bbat, as bis application for time was 
granted, tbe order mu®t be taken to be a step in aid of execution. He, 
therefore, dtstniPsed the judf ment-Jebtor's appeal. The learned Judge does 
not seem to have bad before him tbe authorities in tbe rulings of this 
CouTb, which have decided that an application for time is nob a step In 
aid of execution. In the case of Kartick Nath Pandeu v. Juggernath Ram 
Marioari (2;, it was held that an application for time is not a step in aid 
of execudion and this, whether it wa'? allowed or disallowed, and in a sub- 
soqueno ce,<e of Bira Lai Bose v. Dwija Charan Bo!>e (3) this view was 
approved by Mookerjee J. The ground, therefore, on which the learned 
Judge has dismissed tbe judgment-debtors^s appeal is unsound and must 
be set aside. But we are asked to restore tbe Munsiff’s finding on 
the authority of the well known case before the Judicial Com¬ 
mittee of Mungal Pershad' Dieh^t v. Gfija Kant Lahiri (1). It 
is only necessary to point out that in that case an order for 
attaobmenh made by the Subordinate Judge on an application, 
which would otberwiae have been time barred, was held to operate 
as a decision that the execution was not barred, even though that 
decision was erroneous, but at the same time their Lordships of the 
[1064] Judicial Committee declined to differ from tha rule iaid down by 

the Full Bench in Btsseshur MulUk v. Maharajah Mahatab Ghunder 
Bahadoor (4), in which it was held that the mere service oi notioe on the 
judgment-debtor after the dforee was barred was not a proceeding in 
execution merely because the judgment-debtor did not come in and 
oppose it. The osise ot Mungul Pershad Dichit v. Qtija Kant Lahiri {!) 


1908 

Jur.T 16. 

&.PPBZ4DATa 

OlVlB. 

89 0.1080»8 
0. L. J. IBS. 


N. 209. 

(4) [1S%S) 10-W. R. (F. B.) 8. 


(1) (1881) I. Xj. R. 8 r-al. 61. 

(2) (1899) 1. Ij. B. 27 Gal 2t5. 

18) (1906) 8 0. L. J. 240,' 264; lO O. W. 
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is therefore no authority for the view taken by the learned Munsiff. still 
less so is the other ease, on which he relies, viz., the ease of Narendra Nath 
Pahari v. Bhup&ndra Narain Boy (1), Inasmuch as in that case four valid 
kPPBMiATB grounds for saving limitation were established, namely, (<») an aoknwledg- 

merit of liability, (6) a deposit ol process fees for sale proclamation, (o) the 
SB 0.1060=8 registration of the application and attachment ordered thereon, (dl) the 
0 * Ii» 198. minority of the decree-holder. 

We are, therefore, of opinion that both the grounds urged by the 
respondent in this case fail and that the appeal must be decreed, but 
under the circumstances without costs. 

Apptal deoreed. 


1908 

JtTDT 16. 
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[1065] APPELLATE CIVIL. 

Before Mr. Justice Stephen and Mr. Justioe Holmwood, 

Nagendrabala Debya v. Tarapada Aobarjbb.* 

[24th July, 1908.] 

Limitation Act iXV ol 1877*. a 22 —Su»<—New plaintiff—Transfer of a 
pro lorma defendant to the categ irv of the plaintiff after the period of Umttatton 
—Effect of such transfer—Such added plaintiff, whether a new plamttf/. 

In a suit for rent, one of the oo-sharers, having relueed to join as oo-plaintifl 
waa made a patty defendant. The plaintiS asked for the entire 16 annaa rent 
due, but at the same time he asked to have awarded to him half the money 

aotually due. , -a a ti. 

An exparte decree was passed, which was subsequently set aside, and the 

suit was restored to its original number. After the expiration of three years 
from the time when the rent last became due, the pro forma defendant by an 
application got himself tranelerrad to the category of plamtifl. 

Upon a defence taken that section 22 of the Ijimitatiou Act applied to the 
case and the suit was barred by limitation :— 

Hs2d, that the added plaintiS WJts not a new plaintiff, and section 23 of 
the Limitation Act had no application, and therefore the suit was not barred 
by limitation. 

CRef. 21 0. L. J. 611=19 0. W. N. 1269=80 I. C. 34; 34 Bom. 91; 66 I. 0. 873; 88 Oal. 

Second Appeal by defendanb No. 1, Nagendrabala Debya. 

This appeal arose out of a suit) broughb by the plainbiffs for recovery 
of arrears of putni renb. 

Ib appeared bbab bbe plainbiff No. 1, who was an 8-anna co-sbarer of 
bbe putni taluh^ brougbb bbe suib, making bbe obher oo-sbarer a party 
defendant, be having refused bo join as a plaintiff. The suib was decreed 
exparte, bub after a year the exparte decree was set aside at bbe insbanoe 
of the tenant defendant, and bbe suit was restored bo its original number. 

The plamblff No, 1 then amended the plaint by having a guardian 
ad-litem appointed for the 5rsb defendant, and by adding bbe words "as 
an executor" to the description of the pro forma [1068] defendant. The 
pro/ortna defendant also by an application gob himself transferred from 
the category of the defendant to that of the plaintiff. All these changes 
were made after the expiration of three years from the time, when the 
rent la^t became due. 

*Appeal from Appellate Decree, No 693 of 1907, against the decree of Badha 
Nath Sen, Subordinate Judge of Bajshahye, dated Deo. 16, 1906, affirming the decree 
of Batieb Chandra Biswas, Munaif! of Naogaon, dated Feb. 26, 1906. 

fll fl 896 l I. Tj. R. 28 nftl..a 74 ^ 
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The defence \?as, thali, inasmuch as the said changes were made after X909 
the period of limitation, the suit vffas barred by virtue of section 23 of the JutY 34. 

Xiimitation Act. , . ^ a afyUj^atb 

The Court of first instance overruled the defendant s objection* and orvia. 

decreed the plaintiff's suit. ^ , , . , . - 

On appeal the learned Subordinate Judge affirmed the decision of the 89 6. msaq 

first Court. , , ^ . iMrfOL' 

Agftinsb this deoision bhe defendanb appaalad bo hhe Hlgo Uouii, ^ 280*8 !!• 

Babu Mohini Mohun Chakravarti^ for the appellant, contended that i,; | 

the effect of the transfer of tbe pro forma defendant to the category of 0. 869. 

the plaintiff was adding a new plaintiff within the meaning of section 22 

of the Limitation Act ; and as this was done after the period of limitation 

the suit was barred. See Abdul Bahman v. Amir Ali (1) and Bam Kinkar 

Biswas V. Akhtl Chandra Ghaudhuri (2). The suit was at least barred 

so far as the new plaintiff was concerned. « \ * ..t. 

Babu Satis Chandra Qhose (for Babu Bemendra Nath Sen) for the 
respondent : Under the circumstances of the case it could not be argued 
that tbe plaintiff No. 2 was added as a new plaintiff ; he was properly on 
the record as a pro forma defendant, he having refused to join in the suit 
for rent as a plaintiff ; and therefore by his transfer from the category of 
a pro forma defendant to that of a plaintiff it could not be said that he 
was a new plaintiff within the meaning of section 22 of the Lirnitation 
Act This was tbe principle laid down in the case of Jtbant* Nath Khan 
V, Gokool Chunder Chowdry (3). The defendant could not resist the 
plaintiff’s claim for rent in the form in which the suit was brought. 

Babu Mohini Mohun Chakravarti, in reply. 

Our. adv. vult. 

riOe?] Stephen and Hodm.wood JJ. This is a suit for two years 
rent ot a putni holding and was originally brought by plaintiff No. 1, one 
of the respondents before us, at a period when no portion of the claim 
was barred by any limitation. Plaintiff No. 1 is an S-anna oo-sbarer of 
the holding, and as bis co-sharer refused to join him, be made him a pro 
forma defendant. He stated in his plaint that he sued for the entire 16 
annas of the rent due, but at the same time he asked to have awarded to 
him only half of the money actually due. The suit was decreed trtparU* 
but was subsequently reopened under section 108 of the Civil Procedure 
Code on defendant’s applying a year after. After this plaintiff No. 1 pro¬ 
cured the amendment of his plaint in two ways, namely, by having a 
guardian ad litem appointed for the first defendant, and a description of 
the pro forma defendant as an executor to a deceased lady added to his 

”*™%he pro forma defendant also procured himself to be made a plaintiff 
instead of a defendant. All these changes were made after the expiration 
of three years from tbe time when rent last became due; and in the Court 
below it was argued that each of them caused the suit to be time-barred 
under section 22 of the Limitation Act. The first two changes, the intro¬ 
duction of a guardian and the description of defendant No. 2. were not 
• relied on before us. as bringing section 22 into operation, and we have 
only to consider the effect of changing defendant No. 2 into a 
after the expiration of the period of limitation. Had ho been then brought 
into the suit for the first time there would be no doubt that the section 


(1) (1907) 1. I/. R. B4 Cal. ®12. 
(3) (1907) I. L. B. 8i 0»1. 619. 


(8) (1691) 1. I<. B. 19 Oal.>T<IO. 
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190& would apply f 500 Abdul Rahman v. Amit Ali (1), wbora an assignea was 
Ju1iT94 . snbsbibufied as plaintiff for the assignor under seobion 372 of the Civil Pro- 
attoTt Arpit Code, and Bam Kinkar Bisioas v. Akhil Chandra Oj^aud^uri (2), 

^ OmS^ * where a defendant was added under seobion 32. In both these oases, how- 

_’ ever, the added party was brought into the suit for the first time by the 

8BO.IOSB=3 order of the Court. Here the added plaintiff was brought into the suit at 

institution, his interest was that of a plaintiff, and the original plaintiff 
J Jj* had a right to enforce his interest as a oo-sharer. The Chief Justice in Abdul 

^ 91=6 Hahman v. Amir ilfft(X) describes a new plaintiff as a person, who has not 

I. G. 869. [1068] before been a plaintiff ; but we cannot think that this ought to be 

held as excluding a person in the position of the added plaintiff in this 
case. In Krishna v. Mekamperuma (3) two defendants were added as 
plaintiffs at a time when their remedy was time-barred, but this was done 
against their wishes and they were not entitled to the same relief as the 
original plaintiffs. This was held to be irregular and they wore replaced 
in tbeir original position as defendants. Here the facts are just the reverse 
and the course followed there is not open bo us. Nor according to TIm 
Oriental Bank Corporation y. J. A, Uharriol (4), as explained in Qtiru- 
vayya Qouda v. Dattatraya Anant (6) and in Bamkinkar Biswas v. Akhil 
Chandra Chauduri (2) can we bold that the addition was irregular merely 
because it was after the period of limitation. If the added plaintiff is to 
be treated as a new plaintiff, the original plaintiff will lose all the advan¬ 
tage that be sought to derive from making him a defendant at first. To 
hold that the added plaintiff is nob a new plaintiff seems to be in accor¬ 
dance with the decision of the IVIadras Court, and not inconsistent with 
the decisions of this Court. It is further to be observed that there is no 
question of the original plaintiff being debarred from bis remedy by 
seobion 22, as the section applies only to the added plaintiff, and in this 
case it is probable, though we need net actually decide the point, that the 
original plaintiff, on his present plaint, could have recovered the remedy, 
that he now seeks, without the added plaintiff appearing in the suit at alli 
and he could certainly have recovered it on a properly drafted plaint, 
which brings the case within the rule laid down in the Bombay decision 
we have referred to. 

This view of the case obviates any difficulty arising from the question 
of whether the original plaintiff sueo for 16 annas or 8 annas of the rent ; 
and this appeal is therefore dismissed with costs. 

Appeal dismissed. 
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[1069] APPELLATE ‘CIVIL, 

Before Mr. Justice Stsphen and Mr. Justice Solmwood. 


EhABANI HaNTA LahIRI V. SiBA SONDABI DbbI ^ 

[14th July, 1908.] 

Orant, cmtlruclion of—In^ritance~.Whit)ur the wordi of inheritanoe contained in the 
^ant created an absolute estate in favour of the grantee—Reentry, right of- 

Breach of resirtcitan against voltintary alienation^ effect of. ^ 


Appeal ttom Original Deotee No 96 of 1906- aeamnt fha Ar,e..mA.,. 

Nath Mazumdar. Subordinate Judge o£ Mymenaingb, dated Nov. 22 1906. 

(1) (1907) 1. D. R, 34 Oal. 612. < 4 ) (iSQfii I T, u iq aao 

12] (1907) I. L. B 85 Oal. 619. \ll IigS i 

<8) (1806) I, Ii. R. 10 Mad. 44. ^ ^ 
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A hj sk deed geanbed a miraa iaXuq to hU daughter B. The demise was to bee 1908 
for life, oa her death to her aoa, if she adapted one, foe life ; on his death ** to 14. 

bis Hoas, grandsons A o.*' by right of inheritanoe in the male line: withoat aay — 

powec of disposing of the pcoderty at will, by gift, sale, &a. It the grantee did AVPB^^Te 
not adop!> a aon, or if she adopted, and the non died without a soa, grandson, OiyiTf. 

&o., the property was to revert to the graator or to his representative, 

It was also provided that ** the said propsety oinnot be attached or sold for 88 0, 1089. 
any debt inoarred by you or yoae adopted son or grandson, &o If it be attaohed 
or sold, the grant will at once beoome nail and void, and the property will 
oome into kha$ possession of me or my representatives. '* 

B adopted a son C. and subsequently made a gift of the land to him by a 
deed. Upon a suit by the grantor’s son against B and C for reoovery of posses¬ 
sion of the land, on the ground that the oonveyanoe operated as a forfeiture;^ 

Held, that, although the alienation by B to C being directly contrary to the 
provisions of the grant, was bad in law, yet, inasmaoh as the breach of the 
provisions did not operate as a forfeiture, the plaintifl was not entitled to a 
decree for khas possesaion. 

AjePBAli by bha plainbiS, Dbarani Kanba Dabiri. 

This appeal arose oab of an aobion broagbb by bhe plaintiff for reoo- 
yery of khas possession of a oertain property on a deolarabion bbab bbe 
transfer made by defendant No. i was invalid. 

One Tanni Kanta Liabiri, deoeased, father of the plaintiff, granted 
a miras talt^q bo bis widowed daugbber, defendant No. I. Tne ooodibions 
of the lease were tbab bhe defendant No. I should enjoy the taluks till 
her death, and then should she adopt a son, that son, and after him bis 
Son, and after him bis male [iOyOj issue in bbe direob line should 
enjoy bbe property without the power of disposing of it at will, and pay 
the stipulated rent by oertain kt^ats : should defendant No. X however fail 
to adopt a son or that adopted son die withoat leaving any male issne, the 
property should reverb to the plaintiff or bis heir, and no other heir of 
delendanb No. 1 should have any right or interest in it, and that the pro- 
perty should nob be onarged with any debt inourred by defendant No. 1 
or her heirs or sold in satisfaction thereof, and that in the event of any 
saoh inoumbranoa or alienatioa, the same shall be invalid and the pro¬ 
perty return to the possession of the lessor or his heirs. 

Subsequently, defendant No. 1 adopted a son, defendant No. 2, and 
executed a deed of gift in bis favor. 

The plaintiff construed this act of the defendant No. 1 as a breach of 
one of the conditions of the lease, and brought this suit for a declaration 
that the defendant No. 1 had no right to make the said alienation, and 
prayed for reoovery of possession of the taluqt on the ground that the 
breach of the provisions of bhe lease created a forfeiture, and as snob he 
was entitled to re-enter on the leind. 

The defence was, that the suit was barred by limitation, that abso¬ 
lute interest in the property was granted to defendant No. 1, and bbe res¬ 
trictions against alienation were not binding on her ; and that the lease 
not providing for forfeiture upon alienation, the claim for khas possession 
was nob maintainable. 

The Court of ffrsb instance declared that the alienation in favour of 
defendant No. 2 was invalid as against the plaintiff, bub dismissed the 
suit so far as bhe claim for khas possession was concerned. 

Against this decision bhe plaintiff appealed bo the High Court. 

Mr. S. P. Stnha {Adcooate-OeneraDt {Bobu Jogesh Chandra Hoy and 
Babu Bajendra Chundra Ouha with him) for the appeilanb : The Court 
below ought to have bold tbab the plaintiff was entitled to a deexee fox 

M8 


1908 

JUZiY 14. 

APFBnnATB 

Oxnii. 

8S 0.1009. 


86 Gal. 1071 IRDIAR HIQH OOJStiM BBFOBIB CTdl. 

hhas possession. The eCfeofe of fche deed of giffa was to abandon Ihe hold¬ 
ing, and the landlord bad a right of re-entry. Section 10 of the Transfer 
of Property Aot has made an exception in the ease of a leasci where the 
condition is for the [l07l] bene&t of the lessor. In the present oasoi 
which is one of a lease, the lessor has a right to pnt a condition in the 
lease, which is for his benefit, and such a condition is not void. A lease 
is determined by forfeiture under section 1X1, ol. ((/) of the Transfer of 
Property Aot. If there is a condition that the lease shall become voidi 
the lessor will have a right of re entry, although there is no clause giving 
him such a right. The question is what was the iotention of the grantor. 
If he contemplated that the property should not go out of his daughter’s 
hands by involuntary alienations, he also contemplated that it should not 
go out of her bands by voluntary alienations. If the transferee could not 
be turned out, how could the lady benefit ? And she would be in no better 
position, whether the transfer would be involuntary or voluntary. The 
grantor’s intention was that the property should be enjoyed by the grantee, 
and any alienation would operate as a forfeiture, and the grantor would 
have a right of re-entry. 

Babu Dtoarka Nath Chakravarty {Babu Mohini Mohan Ohatterjee 
with him) for the respondent: In construing a deed the intention of the 
parties must be looked into. By the deed Tarlni Kanto created an absolute 
estate in favour of the lady. The words “your sons, grandsons, are 

words of inheritance. If an absolute estate is created, any limitation of 
that is void. A Hindu lady can retire in favour of the reversioner ; see 
Nobokiahore Sarma Boy v. Bari Nath Sarma Boy (1) and Behati Lai v. 
Madho Lai Ahir Gayawal (2). In the present case I do not admit there was 
any alienation at all. Whenever an estate is created in favour of a Hindu 
lady, the primary intention would be to create a woman’s estate, [see 
Badha Prosacl Mullick v. Banimoni Dasai (3)] ; it that is so, the woman 
has a right to retire in favour of the reversioner. There is no clause of 
forfeiture, if the lady makes a gift. Unless there is a clause providing 
for re-entry for a breach, the lessor cannob re-enter; see Nil Madhab 
Sikdar v. Naratam i>ikdar (4). 

The Advocate-Qeneralt in reply. 

Cur, adv, vuU, 

[1072] Stephen and Hohmwood JJ. The facts of this case are as 
follows. In m74 one Tarini Kanta Labiri Ohoudhurl granted a miras 
taluk to bis widowed daughter, Srimati Siva Sundari Debya, at a rent of 
Hs. 77. The demise was to her for life; on her death to her adopted son 
if she adopted one, for life; on bis death “to his sons, grandsons, &a.,” by 
right of inheritance in the male line; without any power of disposing of 
the property at will, by gift, sale, &o. If the grantee did not adopt a son, 
or if she adopted and the son died without any son, grandson, &o., the pro¬ 
perty was to reverb to the grantor or bis representative. It was also pro¬ 
vided that, “the said properly oannob be attached or sold for any debt in- 
ourred by you or by your adopted son or grandson, &o. If it be attached 
or sold (this seems a more oorreot translation than the official one), it (i.e., 
this grant) will at once become null and void, and the property will come 
into kbas possession of me or of my representatives." What happened 

was that Srimati Siva Sundari Debya adopted a son Dwigendra Nath 

______ 

(1) (1884) 1. D. B. 10 0»1. 1102. (8) (1908) 12 O. W. N. 729. 

(2j (1891) Ii. B. 19 1. A. 80 ; I. Ii. B. (4) (1890) I. Ii. B. IT Cal. 896. 

18 OaL >86. 
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Sanyal, defendanfi No. 3* a faob thati \?as disputed in the lower Court, but ^gog 
was not oalled in question before us, and made a gift of the land to him 7 oiiY 14. 
by a deed dated the 7th September, reoiting that ha was taking oare — 

of her, and that she was far advanoed in years and not suffiolently strong 
to manage and protect the properties, and therefore intended to pass her - 

days in devotion. SB O. 1069. 

The plaintiff is the legal representative of Tarini Kanto and sues to 
have it declared that the oonveyanoe of defendant No. 1 to defendant 
No. 3 is invalid, and for possession of the property on the ground that the 
oonveyanoe has operated as a forfeiture. The lower Court has deolared 
the alienation in favour of defendant No. 3 invalid as against the plaintiff; 
but has dismissed the suit so far as the claim for possession and oon- 
sequential relief is oonoerned. 

Against this decision the plaintiff has appealed, and the only ques¬ 
tion that has been raised before us is, whether under the terms of 
Tarini's pottah to defendant No. 1 the property revert to the plaintiff as 
Tarinl's representative. The lower Court, it is true, held that the prayer 
for ejectment might be considered to be time>barred under Article I of 
Schedule III of the Bengal [1073] Tenancy Act by foroe of seotion 184 of 
the Act. No doubt this might apply, if the plaintiff had any remedy by 
ejectment in respect of the breach of the grantee’s covenant not volan- 
tarily to alienate, but in the view we take there is no ri^ht of eieotment at 
all, only a right of re entry in the event of the grantee being ejected by 
other persons. Besides the plainttff seeks to eject the adopted son, with 
whom he has no contract, and not the grantee. 

As to the effect of Tarini’s pottah of 1874, the effect of which is re¬ 
produced in the Icahuliat of defendant No. 1 of the same date, we ffod that 
the words of inheritance contained in the grant do not create an absolute 
estate in favour of the grantee. The natural heirs of the defendant No. 1 
and the female heirs of defendant No. 2 are both excluded ; if the defend¬ 
ant No. 1 did not adopt a son, or if she adopted a son and be predeceased 
her without leaving a son, grandson, &o., she took only a life estate; and 
if the property was attached or sold while in defendant No. I's hands at 
any rate, the property reverted to the grantor and bis representatives. 

These provisions were ample to prevent the creation of an absolute estate 
in favour of defendant No. 1. We must hold, therefore, that defendant 
No. 1 took a life estate with a reversion to her adopted son and others; 
and the question is, whether this estate has been forfeited so as to entitle 
the plaintiff to re-enter. 

Now the only right of re'entry expressly mentioned in the pottah is 
nonferied by the provision, to which we have referred, which according to 
the terms of the pottah as translated, and still more the same terms as we 
consider they should be translated, seems to refer only to the property 
being attached or sold for debt. Bub it is argued on behalf of the plaintiff 
appellant that, if we consider the whole scope and purposes of the trans¬ 
action in question, the provision against voluntary alienation was a con¬ 
dition of the grant, and not a mere covenant. The pottah was dated 
before the oommenoement of the Transfer of Property Act, 1883, but the 
appellant oontends that in looking at the purpose of the grant we should 
act on the principles laid down in seotions 10 and 111 of that Act, after 
having come to the oonolueion on the facts of the case that the grantor 
intended to retain a right of re-entry on a breach of the restriction against 
[1074] voluntary alienation. The main purpose of the grantor was, it Is 
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admitlied, bo provide for the mainbenanoe of his daughter for her life ^ibh 
a remainder to her adopbed son. To effect this he not only made any 
alienation by her void, but intended to naake it confer a right of re-entry 
on bimeelf, so that thongh she might be faonnd by it, he would still have 
bhe power to recover the property for her use, if he so eaw 6t. To us the 
facts seems to point the other way. An alienation by the grantee was 
made void, which in itself probably provides a better protection of the 
grantee's interest, than would be afforded by the re-entry of the grantor 
or his representatives; but it was only in the case of an involuntary sale in 
execution of a decree and so on, that a re-entry was provided for; and then 
only because it would be better for the grantee that the property should 
go to a member of her family than to a creditor. 

The oonetruotion of bhe pottah must of course be determined without 
reference to subsequent events; but it is obvious that, if the plaintiff suc¬ 
ceeds in establishing his right to re-entry, the purpose for which the pottah 
was created, will be defeated; while, if he fails, it will be exactly carried 
out, as defendant No. 1 is at present maintained by defendant No. 2, and 
she conveyed the property to him after having held it herself for twenty- 
seven years, because of the in&rmities of old age. This fact has led the 
advocate for the respondent to suggest that the alienation by defendant 
No. 1 to defendant No. 2 is good in view of the right of a Hindu widow to 
surrender her estate to the reversioner as though she had died. In this 
case, however, the defendant No. 1 neither held nor transferred the pro¬ 
perty as a Hindu widow, and we know of no ground for extending the 
prinoipte in question to a lessee. 

The alienatioa by defendant No. 1 to defendant No 2 being direotly 
contrary bo the provisions of the poUaht we agree with toe lower Court in 
bolding that the t'ansferwas bad. But we consider that the breach of 
bhe provisions cannot operate as a forfeiture. The result is that the appeal 
is dismissed with costs. 

There is a cross-appeal against the decision of the lower Court 
in so far as it declares bho transfer by defendant No. 1 bo [107S] 
defendant No. 2 to be invalid, as against the plaintiff. From what we 
have said in the judgment on the appeal the cross-appeal must also be 
dismissed. We make no order as to costs in this. 

Appeal dismiszed. 


S5 G. 076. 

[1076] CRIMINAIi BEVISION. 

Before Afr. JuaUoe Stephen and Mr. JuHice Holmwood. 


Bash Bbhaby Lal MandaIi v. Empekor.* 

[30bh June, 1908.] 

Starch warrant^Inforviaiion^Abzence of pending proceedings at the time of ittue— 
Validation 0 / ilUgai toarranf'—he-isstu of starch warrant on Judteial ccgnitance 
tah6n~—Taking cognizance on information duly recorded—Nature of informattan^— 
Sufficiency of information to justify initiaticn of proceeding !-—Bona Area o/ pro- 
eeeding—Transfer—Criminal Procedure Code {Act V of 1898), ss. 96. 93, 190 (1) 
(c), 696 and 637. 


The iasue of a aearoh warrant under a. 96 of the Orixninal Piooadute Oode, 
when there ia no investigation, inquiry, trial or other proceeding under the. 

T^. 664 ol 1908 against the ordeia ol F. P. Ly.ll, 

PiBtnot Magistrate of Bhagalpore, dated the 28tb April 1908. 
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Oode» as is msniioned in s. 9i, paoding at the time, is illegal, though the Ma¬ 
gistrate had ceoeived information of the oommUsion of an offenoe, but bad not 
acted ]ad{o<a 1 l 7 on it, when he issued such warrant. 

If, however, he subsequently takes oognisanca under a. *190 (1) (o) and than 
re-iseues the warrant, it is legal. 

In re Harilal Buck (1) followed. 

A warrant illegally issued under s. 96 cannot be treated as valid under s. 98 
by the operation of s. 637 of the Oode. Section 637 does not give legal eSect 
to a defective warrant, but only ‘ validates a finding, sentence or order, defec¬ 
tive in procedure. 

The information, on which a Ma^etrate takes cognizance under e. 190 (1) 
(c), must be recorded. 

Thahur PerBhad Singhs, Emperor (Q) followed. 

It is nowhere laid down how much of such information the aooused is 
entitled to have recorded, but, though all the allegations neoessaey to prove the 
offence have not been made out, it enough has been laid before the Magistrate 
to make out a prima facie case, he is iustified iu initiating proceedings, and the 
High Court will not interfere. 

Proceedings iustituted on statements which, though alleging no specific 
dates, are not vague or indefinite as to the facts mentioned therein, are not 
' bad. 

If proceedings were instituted by a Magistrate from personal feelings of 
enmity derived from a long past dispute between one of hts eubordinates and 
the accused, and he was oonsoloasly straining the law to injure the latter, it 
would [1077] be the duty of the High Court to set them aside, but the Court 
would not do so, if the Magistrate was only acting mistakenly. 

Case transferred on the facts. 

Thb petitioner vvas a zeminfiar of Mafibipnra in the distriot of Bhagal- 
pore. It was alleged in bis petition to bbe High Goarb tbat in 1901 some 
unpleasantness arose between him and Satyendra Nath Das, the then Snb- 
divtsional officer of Madbipnra. and tbat shortly after prooeedings under 
s. 107 of the Criminal Procedure Code were instituted against his servants 
by the said Magistrate, which ended in their dieoharga on the case being 
transferred to another Magistrate, that in December 1905, Saroda Prosad 
Sirkar, the uncle of Satyendra Nath, became the Sub-divisional Magistrate 
of Madbipura, and tbat the petitioner became involved in criminal pro¬ 
secutions instituted by the said Magistrate in 1906 and 1907, which were 
transferred to Monghyr and ended ultimately in his favour. On the 
I7tb January last a complaint was laid before the same Magistrate by one 
Tufani Sabu against the petitioner under ss. 330 and 342 of the Penal 
Code, which was branefetred by the High Court to Monghyr. 

On the l6bh February Mr. Lyall, the District Magistrate of Bhagal- 
pore, who, it was alleged, was encamped about two miles from Murbo, the 
petitioner’s place of residence, issued search warrants in Form viil of 
Schedule V of the Code, and caused a search of his bouse, and of his cut'- 
cherries at other places, and of the bouses of some of his servants, to be 
made by the police, who seized and removed a large quantity of 
papers connected with hts zemindar!. These papers were kept in 
the Sub-divisional office at Madipura. On the 28th Instant the 
petitioner moved Mr. Dyall for the return of the documents taken 
by the police, alleging tbat there were settlement papers and other 
documents among them, which were necessary for the purposes of 
certain pending and contemplated civil suits. The Distriot Magistrate 
by his order dated the next day, directed that such papers as were 

(1 ) (1897) I. Ij. B. 32 Bom. 949. (2) (1906) 10 0. W. N. 776. 
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not required for liha purposes of the inquiries about to be madoi might 
be returned, but that, if any such paper was considered by the Inspector 
of Police as essential for the purposes of such inquiries, the petitioner was 
to get a certihed copy of it. He also noted that the petitioner’s pleader 
[1078] had assented to his order as sufficient for his purposes. On the 
11 th April the petitioner applied to the Sub-divisional officer of Madbipura 
for the unoonditional return of the papers, disclaiming any authority oh 
bis pleader’s part to accept the condition imposed by the District Magis¬ 
trate. On the 15th the petitioner sent a letter through a Calcutta at¬ 
torney to Mr. Lyall oontaining a notice under s. 424 of the Civil Procedure 
Code, and alleging that the search warrants bad been issued maliciously 
and illegally with the intention of oppressing and harassing the petitioner. 
On the 20l]h the petitioner received in Calcutta a notice, dated thelSbh, 
from the Sub-divisional officer of Madhipura to take back all his papers, 
which had been seized. A notice signed by the Sub-divisional officer, 
dated the 26bh, was served on a eervanb of the petitioner at Madhipura, 
intimating that delivery of the papers would be made on the 29th at 
Murbo. On the same date it was alleged that the Sub«divisional officer, 
aooompanied by a Deputy Magistrate, the Sub-Begietrar, the Inspector of 
Police and others went to the petitioner's bouse at Murho, and 77 bundles 
of papers were counted out in the presence of a servant of the 
petitioner and a reoeipb taken, whereupon the Deputy Magistrate read out 
seven search warrants issued by the District Magistrate the day before, 
and all the bundles were put back in boxes and loaded on three carts and 
a police guard left in charge of the same at the petitioner's durtvaza. It 
was further stated that on the following three days the Deputy Magistrate 
came and inspected some of the papers and took them away, leaving the 
rest behind and removing the guard. 

It appeared from the order sheet that the District Magistrate, 
acting on the information of one Hansi Mundal, received on the 14th 
February last, which be bad duly recorded, book ooguizauoe, on the 28fah 
April, under s. 190 (1) (c) ot the Code, of an offence under s. 420 of the 
Penal Code, alleged to have been committed by the petitioner, and direct¬ 
ed the issue of a search warrant for the production of a certain document. 
There were six other orders of the same date by the same Magistrate 
purporting bo have received informations, which were also recorded, from 
six other persons, and taking oognizanoe, under s. 190 (1) (o), against the 
[1079] petitioner under ss. 384, 403t 420, 506 and 506 of the Penal 

Code, respectively. In each of the six orders he directed the issue of 
search warrants under s. 96 for the production before him of specified 
documents, which were stated to be necessary for the purposes of the in¬ 
quiries. Sammonses were issued in all the oases, and the 9bh May was 
fixed for the hearing. The petitioner having failed to appear on that date 
the District Magistrate directed his prosecution under s. 174 of the Penal 
Code, but the order was set aaida by the High Court by consent in Gr, 
Rev. No. 536 of 1908. 

The petitioner alleged that ho had applied for copies of the informa¬ 
tions against him, but that he was only allowed copies of the order sheets. 
Two Buies were then issued by the High Court, Viz., Cr, Rev. No. 70 of 
1908 for a transfer of the oases and Cr. Rev, No. 554 of 1908 to quash the 
proceedings altogether, and they were both heard together. 

Mr. A. Chowdhury and Bctbu Atulya Charan Boss and Babu Sctrct 
Prasad Ohatterfee for the petitioner. 
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The Advooate-Qeneral (Mr. S^nHa) for bha Grown, 

Stephen and Holmood, JJ. In bhe first of these oases a Rule has 
been granted oaLUng on the District Magistrate of Bhagalpore to show 
oansCi why seven criminal oases that have been insbibated against one 
Rash Behary Dal Mandal by that offioert should not be transferred to the 
District Magistrate of Monghyr or soma other suitable Magistrate. In 
the second, the petitioner moves that the same criminal proceedings should 
be quashed. This application was made to us on a date after the Rule 
was granted, and we directed that it should be heard together with the 
above-mentioned RulCi and this has now been done. The facts, on which 
both applications are directly based, are as follows. In consequence of 
the result of investigations, which we need nob at this moment consider, 
Mr. Lyall, the District Magistrate of Bhagalpore, issued warrants on 
the 16bh February 1908 ordering that the petitioner’s house should 
be searched, and that any zemindari papers found there should be 
[1080J produced before him forthwith. This was done, and many papers 
were taken from the house, where the search was ordered to take place ; 
while other papers were received from his servants at other places. On 
the 28th February the petitioner pub in a petition in the District Magis¬ 
trate's Court asking for a return of the papers and, on the 29hh, an order 
was passed that such papers might be given to the petitioner as were nob 
required for the purposes of the inquiry about to be made, Frovisions 
were added as to the rules to be observed in selecting papers to be restor¬ 
ed, and it was recorded that the petitioner's pleader said that ho had no 
further request bo make, and that the order in question would serve his 
purpose. No papers were in fact returned and the petitioner denies his 
pleader's authority to consent to the order as far as he did so. Early in 
April the petitioner was called on to take back his papers. To this ha 
replied by a petition of the 11th April stating that be was willing to take 
them back unconditionally, but not on the terms mentioned in the order 
of the 29bh February. On the I5th April the petitioner's attorney gave 
notice to Mr. Dyall under section 424 of the Civil Procedure Code, that 
after two months he would sue him for a return of the papers seized 
and for damages for their seizure and retention. On the 20th April the 
petitioner, while in Calcutta, received a notice from the Sub-Divisional 
Officer of Madbiputa, dated the 15th April, calling on him bo take back 
all the papers seized. On the 29th April seventy-seven bundles of papers 
were delivered to the petitioner’s mukbear at the petitioner’s house, but 
before bo could bake possession of them, seven search warrants were pro¬ 
duced, under woioh all the seventy-seven bundles were again taken 
possession of by the Police. An inspection of those was made by a 
Deputy Magistrate on the Isb and 2Dd of May, and after some papers had 
been eztraoBed, most of them wore returned to the petitioner. The 
petitioner was served early In May with summonses in relation to the 
cases, to which the search warrants applied, dated the 2rfth April, and the 
petitioner was subsequently given copies of the order sheets in those oases 
showing that the District Magistrate took cognizance of the ofiences to 
whiob bha summoases and warrantjs relabed, on bho 28ljh ApriU under 

section 190 (1) (c). / ^ ^ t 

C1081] On these and a few other subsidiary facts the petitioner 

prays to have the criminal proceedings against him quashed, and all the 

papers seized returned bo him ; and also for a transfer of the oases. As 

there is no dispute about the transfer, we will consider first the prayer 

for having the proceedings quashed and the papers returned. 
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Takiog the grounds on whioh the petition is basedi and postponing 
the consideration of the ground that the proseoubion is not a 6ona fide 
one, the earliest in respect of the facts on \ 7 bi 0 h it depends, is that the 
District Magistrate's action in causing the search and taking away the 
papers was illegal and without jurisdiction. At the hearing before us it 
was doubtful, if the District Magistrate issued any warrant for the search* 
But it now appears that he did. The warrants are in the foroa No. viii of 
Schedule V of the Criminal Procedure Code reciting that information had 
been laid before him of the oommission of the offence of fraudulently 
obtaining decrees for sums nob due. The question of its legality under 
section 96 depends on whether there was any investigation, inquiry, trial 
or other prooeding under the Code as mentioned in section 94. It seems 
that there was nob. The Magistrate had, no doubt, received the informa¬ 
tion that he mentions in the order, but he had not acted judicially on it 
at the time ha issued the warrants. The judgment in In re Harilal 
Buck (1) supports what seems bo us the plain meaning of the two sections 
in question, and, as there is here no question of search under the second 
and third paragraphs of section 96 (1), wa must hold that the issue of the 
search warrants was not justified by that seotion. 

It has been contended that the issue of the warrants might have been 
under seotion 98, in whioh case the eztsbenoe of a proceeding, etc., under 
the Code is nob necessary, and that, though the warrants are informal under 
section 96, they may be taken bo be under seotion 98 by the operation of 
seotion 537. The objections to this argument seem to be that no 
suggestion is made in the warrants of the existence of any forged 
document and that, though on the facts it may be that it was supposed 
[1082] that some of the documents that it was sought bo seise were 
forged, the warrants subsequently issued seem to have been issued under 
seotion 96. Further it does nob seem possible to read section 537 as 
giving a legal effect to a defective warrant, as its highest effect is to vali¬ 
date a finding, sentence or order, whioh is defective for an anlecadent 
defect in procedure. In the view that we take of the effect of the subse¬ 
quent proceedings, and bearing in mind that the legality of the warrants 
may be the subject of inquiry in civil proceedings, it is perhaps not 
necessary that we should come to a judicial finding on the point, but we 
cannot find that the warrants justified the seizure and retention of the 
papers that were seized. 

The next grounds, that we have to consider, are that there were not 
sufficient materials before the Magistrate to justify the issuing of the 
summonses, and what depends on the same facts, that the informations on 
which the Magistrate based his proceedings were vague and indefinite, 
and that be was not justified in taking action on them. As to this all 
that we have bo say is that the information, on which the Magistrate book 
cognizance under section 190 (L) ( 0 ), has been recorded in each case, in 
accordance with the law as laid down in Thakur Perakad Singh V. 
Emperor (2); and that in most of the oases, though all the allegabiona, the 
proof of whioh would be necessary to prove the offence mentioned have 
not been made, enough has been alleged to justify the Magistrate in 
dealing judicially with the matter. It is nowhere laid down, and it is 
probably impossible to slate in general terms, how much the aooused is 
entitled to have recorded in such oases ; but hare in most of the recorded 
statements enough is said to make it impossible for us to say that the 

(1) (1897) I. Ii. B. 3a Bom. 949. (2) (1906) 10 0. W. N. 775, 
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Magislraba had noii enough before him bo jasbify him in oonsidetiag bhab a 
prima faoie oase was made oub ; and, unless we oan say as muoh as bhis, we 
oannob inberfere. As regards bhe sbabamenbs of Goribi Koeri, and possibly 
bhab of Hansa Lai, if bhey sbood alone, we mighb be inoUned bo inberfere ; 
bub, in view of bhe obher oaaes and of bhe orders we propose to pass 
as bo bransfer, we consider our interference unnecessary. Some of the 
statements are vague in form, no date being speoibed, bub looking bo the 
[1083] acts mentioned, bbis vagueness is formal rather than substantial. 
Apart from bhe absence of data, however, they are neither vague nor 
indebnibe. 

The nest ground that we have to consider is that the so*oalled orders 
of atbaohment, by which we understand to be meant the second set of 
search warrants, and the keeping of the papers in custody, presumably 
after the 29&h April, are unwarranted by law. We oan see no force in this 
oonbenbion. From the order sheet it appears fabat the Magistrate took 
cognizance of the seven obenoas with which we ate concerned on the 28bh 
April, issued summonses in respect of them, and ordered search warrants 
to be made oub under sacbion 96. These last orders, bad, therefore, exactly 
the jurisdiction, which was lacking in the oase of the brsb warrants, namely 
a proceeding under the Code. The papers may have been illegally in the 
possession of the Magistrate or bhe police up to the time bhey were return¬ 
ed on the 29bh, bub as we have held that the Magistrate was jusbibed in 
initiating proceedings, ib is impossible to see on what ground the seizure 
and retention of bhe papers, by virtue of the warrants executed on the 
29bb April, can be impeached. 

The last ground for setting aside the oonviobion that we are asked to 
consider is that the prosecution is nob a bona fide one.'* The peti¬ 
tioner's Counsel asked us to attach to hona fides the meaning attached 
to good faith ” in section 52 of the Indian Penal Code, namely 
that nothing is said to be done in good faith, which is done without due 
care and attention. IE we accept bbis meaning we cannot regard a want of 
good faith as a ground for setting aside criminal proceedings, as whenever 
a Magistrate makes a mistake he does something without due care and at¬ 
tention; and no one suggests that any mistake is a ground for setting pro¬ 
ceedings aside. Bub looking at bhe contents of the petition in this 
application, and to the recital in bhe petition for transfer of former proceed¬ 
ings, which date back a very long way and have no immediate bearing on 
the present case, we cannot attach so limited a meaning to the phrase in 
question. The District Magistrate considers that it is imputed to him that 
he is acting obherwise than in whab he takes bo ba in the interests of 
justice. We agree with him, and furbhar oonsider that be is accused 
[1084] of acting from personal feelings of enmity derived from a long 
past dispute between one of his subordinates and bhe petitioner, and bhab 
he is consciously straining bhe law to injure bhe petitioner. Were such 
a state of things or anything like it shown to exist, it would, no 
doubt, as is admitted by bhe Advocate-General, be our duty to set aside 
these proceedings. We have carefully considered the record and other 
papers that Influenced bhe Magiebrate’s oonduob. We were invited on be¬ 
half of the pebibioner to exelude bhe latter from our coosiderabioD, be¬ 
cause they were nob on the record : bub where the petitioner travels as far 
outside the record as he does ib would bo manifestly unfair »to oonflna the 
Magistrate bo narrower limits. Wa oannob now go into any detail as to 
our opinions as to faobs alleged to have been brought bo light, as they 
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may form bhe sabjeok of fatara prooeadiogs. Btxfe the resalfa of oar in- 
vestigabion is bhab wa &nd bhab bha Magisbraba's aobion in his hrsb aaizaro 
of the papers oannob be Bupporbed, and bbab he aobed basbily and in¬ 
advisedly on bhe 9bh of May, whan, on bba non-appearance of bha pabibioner 
in obadianoa bo a summons, he ordered prooeadings bo be drawn up againsb 
him under seobion 174 of bba Indian Penal Coda, though bhesa proaeed- 
ings have been quashed by oonsenb on another Bale, No. 536 o/ 1908. 
Bub bbab bhrougboub he aobed solely wlbh bhe desire bo secure bhe proper 
admlnisbrabion of jusfaioe in a complioabed and diffioalb case we have no 
doubb ab all. 

Consequently all bhe grounds urged in support of this application 
fail, and ib is dismissed. 

As bo bhe Buies for transfer, bha advocabe-Ganeral admits that they ^ 
should be made absolute, and, considering the feelings that have been * 
excited on both sides, we have no doubt that this is bhe proper course to 
be followed. We need hardly poinb out thab bhesa oases could in no case 
be tried before bhe Disbriob Magisbrabe, unless bhe pabibioner consented, 
and he never intended they ahould be, as he book cognizance under 
seobion 190 (1) (o). The Advocate-General suggests, and bhe petitioner's 
Counsel agrees bo this, bhab an officer should be specially deputed bo deal 
with these oases ab Bhagalpore, which will be for bhe convenience of bobh 
sides. We accordingly order bhab all bhe [lOSdJ oases be taken up by a 
Joint Magistrate of ab least 8 years’ standing. He will proceed bo deal 
with bhe seven cases already judioe under Chap. XXL or XVlll, it 
necessary, and will have full aubhoriby bo deal with bhe other cases in 
which informations have been, or may be laid, in respect of the same 
matter under seobion 200 of bhe Criminal Procedure Code. 


iSS C. 1086(s8 O.L.J. 120==12? G W.N. 914). 

[1086] APPBLiliATB CIVID, 

B&fore Sir Francis W. MacUan* Okie/ Justios, ani Mr* Justice 

Doss. 

BBPiN Behari Kondo V. Dorga Gharan Banbbji.* 

[28bh April, 1908]. 

Bindu Lato-^Widou)'$ estaU-^AHcnation by widow without contant of mats rsvirsionw 
—Freaumption of necessity from consent of direct female reveraionara^Bvidentiary 
value of such consent. 

The oon^ent ol tbe daughters to the aUea^tioa oC iaxmoveable peoperty by 
the widow does not caise a presumptioa of law chat the puepoae, foe whioh it 
was made, was proper, nor is it any evideaoe of the propriety of the traasaotion. 

Held farther, that the oonaent of two womea, whose interest was the Umited 
one of Hindu widows, oannot bind oraSoot the male reversioners, who tabe an 
absolute estate. 

lari Duti Koer v. Hanabuiti Kcerain (1), DuU Singh ▼. Su*idar Singh (3) and 
Bhupal Bftm v. Bachma Kuar \3> referred Co. 


*Appeals from Appellate Decrees, Nos. 2279 to 2282 ot J.9J6, against the deorees 
of W. S. Coutts, District Judge of Fandpur, dated 29chOjtob9c 1903, affirming tbe 
deotee of Bimala Otiaran Majumdar, fiuDordinate Judge of Pacidpur, dated 80th July 
1901. 

(1) (1893) I. Jj. B. 10' Oal. 324; L. R. 10 (2j (1892) 1. D. B. 14 All. 377. 

1. A. 160. (3) (1888) I. Xj. B. IPAll. 9&8. 
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Kooer Qolah Singh v. Rao Kurun Singh(l). Varjiban Bangji v. Ohelji Oohal- 
dasl2), VinayaJc Vtthal Bhange v. Govind Venkateah Kulkarni{^) and Abina$h 
Chandra Maaumdar ▼. Bari Nath SAa/ia(4) lollowed. 

Collector of Masulipatam V. Cavalff V6ncata Narrainappahi^), Raj Lakhee 
Dabea v. Qokool Chunder Ghowdhryi6)t Nobo Kiahore Sarma Roy v. Bari Nath 
Sarma Roy (7) and Bajrangi Singh v. Manckarnika Bakhah Singh (8) 
diatingaished. 

CRef.9 O. L. J. 463; IB C. W N. 644; 68 I. 0. 796=36 O. L. J. 66; 83 I. O 6=22 A 
Ij. J 650.3 

Second Appeals by thd defendanlis, Bepin Behari Kunda and 
anobher. 

[10871 One Kali Kanba Ray died, leaving a widow Sonamani and 
three daughters Barada Sundaree, Hindu Basbinee and Mokshada Sundaree. 
Barada predeoeased her mother in 1306, leaving behind her two daughters. 
Mokshada remained a ohildless widow. During her lifetime Sonamani 
bad her life inberest in the properties of her * deceased husband. She 
alienated certain portions of the property by four kabalas* dated Bbadra 
1264, Jaistha 1286 and Baisakh and Paus 1287. After the execution of 
these kabalas, the talienees or their successors in interest have been in 
possession of the lands. Sonamani died in Baisakh 1307. Bindu 
Basbinee died the same year in Aswin, leaving a son, the plaintiff, and a 
widowed daughter. The plaintiff brought these suits in appeal for decla¬ 
ration of title and recovery of possession, alleging that he is the sole heir 
of Kali Kanta. The alienees contested the suits, principally on the 
grounds that the suits were not maintainable without setting aside the 
kabalas, that the lands were sold for legal necessity and with the consent 
of the next reversioners and that the suits were barred by limitation. 
Both the Courts below decided in favour of the plaintiff. 

Dr. Priya Nath Sen for the appellants. The Courts below have not 
attached due weight to the consent of the daughters. The consent of the 
reversioner to an alienation by a life-tenant may operate as a release of 
the claim of that reversioner or as evidence of the propriety of the tran¬ 
saction. Sea Mayne’s Hindu Law, 7th Kd., para. 637. Of course the 
daughters, not being full revorsiouors, their consent cannot confer an 
absolute estate by way of a release of their limited estate ; but this does 
not exclude the applicability of the other consideration, viz., that their 
consent raises a presumption of law that the transaction was proper and 
entered into for legal necessity ; for if it were not so, why should they 
consent against their own interest ? See Collector of Masulipatam v. 
Cavaly Venoata Narrainappah (6) and Raj Lukhee Dabea v. Qokool 
Chund^ Chowdhry (.6). The presumption may not be unrebutbable, but 
still it is a presumption, wbiob tbe Court ought to take notice of. The lower 
appellate Court erred in holding tbati because the daughters were not full 
[1088] reversiouers. their consent oould nob in any way help the defend¬ 
ant's case; their consent would not, of course, be of any avail regarded in 
tbe light of a release of the claims of the contending parties, but it would 
still be available as evidence of tbe propriety of tbe transaction and of 
tbe existence of legal necessity for tbe same. 

Babu Baikuntha Nath Das, for the respondent, was not called upon to 
reply. 

_ Cur, adv. vult. _ 

(1) (1871) 14 Moo. 1. A. 176. O. 61, 

( 2 ) (1331) I. L. B. 5 Bono. 5G8. (6) (1869) 18 Moo. I. A. 209. 

(8) (1900) I. D B. 26 Bom. 139. (7) (1884) 1. L. R. 10 Oal, 1102. 

(4) (1904) I. Ij. B. 32 Cal. 62. (0) (1907) 1. D. B. 30 All. 1 ; D. R. 85 

(6) (1861) 8 Moo. I. A. 629; 2 W. B. P. I. A. 1. 
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MAOiiBiN 0. J. As I oonour in the taller judgmenli about to be 
delivered by my brother Doss, I propose bo say bub Ubble. 

This is a suit for possession of certain property. Both Ooarta have 
deoreed the suib. The facts are etabed in the judgment of the lower 
appellate Court and I need not recapitulate them. The defendants 
claim the property under certain conveyances made by one Sonamanii 
who enjoyed, in that property, the estate and interest of a Hindu widow. 
The plaintiff, who is the reversioner, contends that those conveyanaea are 
not binding on him. It has been found that the sales were not effected for 
legal necessity. It is, however, urged for the appellant that the sales were 
made with the consent of the then reversioners, Bindu Bashlnee and 
Batada, both of whom were pardanashin woman. There is no ffnding 
that there was any such consent : and this strictly should dispose of the 
appeal. Bub if there were, it is only the consent of two women, whose 
interest was the limited one of Hindu widows : this consent could not 
bind or affect the present plaintiff, who takes an absolute estate. Then 
it is said their consent raises a presumption of the propriety of the transac¬ 
tion. I do not think that the consent, even if any there were, which is 
noffound, of these two pardanashin women, whose position of dependence 
is so well recognised in India, could have any such effect. 

These veiws are in accordance with the authorities cited in the judg¬ 
ment of my learned colleague. All the points fail, and the appeals must 

be dismissed with costs. 1 

[1089] DossJ. The plaintiff, who is the respondent in this appeal, 

sued as the sole reversionary heir of his maternal grandfather. Kail Kanta 
Bay, bo recover possession of certain properties from the defendant^ who 
claimed to hold them under a purchase from the widow of Kali Kanta 

^^^*Kall Kanta died leaving a widow Sonamani and three daughters, 
Barada Sundaree. Bindu Bashinee and Mokshada. Sonamani died on the 
4bh Baisakh 1307, i.e.» the I6bh April 1900. Barada Sundaree predeceased 
her mother, without leaving any male issue. Bindu Bashinee, who survived 
her mother, died on the 4:th Assin 1307, i.e., the 20bh September 1900, 
leaving a son. the present plaintiff. Mokshada became a widow when she 
was a child, and consequently could not bo an heir under the Hindu law. 
Sonamani inherited a widow’s estate in the propeities left by her husband, 
and her two daughters were the next reversionary heirs at the time. 

On the 17bh Pans 1287, that is, the 31st December 1880, when both 
Barada Sundaree and Bindu Bashinee were living and the plaintiff had 
been born, and was a minor, the widow Sonamoni conveyed by a kobala 
the properties in suit to the fatbar of the defendants. 

The plaintiff seeks bo recover possession of this property on the 
ground that on the death of his mother Bindu Bashinee, on the 20th 
September 1900, he became solely entitled to succeed to it as his rever¬ 
sionary heir. The principal ground (among others, to which -it is needless 
now to refer) upon which the claim was resisted by the defendants was 
that the alienation was made by the widow for legal necessity, and with 
the assent of ber two daughters. 

Both the Courts below have concurrently found that the defendants 
have totally failed to prove the existenoo of any legal necessity justifyiug 
the sale, and have accordingly decreed the plaintiff’s suit. 

The only point, which has been raised before us iu second appeal, is, 
that the Courts below ought to have held that the consent of the daugb- 
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ters to bbo alienablon by the widow raided a presumption of law bhab bbe 1908 
purpose, for which ib was made, was [10903 proper, or bhab ab any rate ib Apbid 23. 
is soma evidence of bhe propriety of bhe bransaobion. Appbplath 

There is no finding by eibher of bbe Oourbs below bhab bhe daugbbers Oiviij. 
assented bo bhe sale. That being so, bhe foundablon of bhe oonbenbion fails. —— 

Sub even assuming for a momenb bbab bhe daugbbers did, in fact, give 
bheir oonsenb bo bhe sale, I am sbill of opinion bbab in bbe oiroumsbanoes of 0. W M. 

bbis case, ib does nob raise any presumption of law bhab bhe purpose, for 9 ii, ’ 

which bhe alienabion was made, was proper, so as bo pass an ahsolube and 
indefeasible eebabe in favour of bhe alienee. The reversionary esbabe of bbe 
daughters at bhe date of bhe alienabion was of a limited and qualified 
obaraober, and was oonbingenb upon bheir surviving bhe widow. If bhe 
widow bad made a gift of bhe property bo bhe daughters.^ bhe eSeob of bba 
faransBobion would have been bo accelerate bbe oonbingenb limited esbabe of 
bhe daughters, and bo reduce ib into an estate in possession. It wonld not 
have conferred on them any larger estate than the limited and qualified 
esbabe bo which bbey would have succeeded ha3 they survived bbe widow. 

Ib would nob have conferred on them an estate transmissible bo bheir own> 
heirs; Tsri Dull Koer v. ’San^buHi Koatfiin (1), DuZ* Singh v. Sundar 
Singh (2), Bhupal Ram v. Lachma Kuar (3V For bhe same reasons. If 
bhe widow had, with bbe oonourrenoe of bbe daughter'’, alienated bhe pro* 
perby in favour of a stranger, bhe alienee would nob have taken any larger 
esbabe than bhe limited and qualified esbabe of bhe widow or of bbe 
daughters, for bhe alienee cannot have a larger esbabe than bbab possessed 
by the alienors, and bbe coalition of bbe estate of bhe widow with bhab of 
bhe daughters nob having bbe efTeofa of amplifying bhe quantum of bhe 
resultant esbabe. Kooer OooJab Sing v. Rao Kurun Singh (4), Varjihan 
Rangji v. Ohelji Ookaldas (6\ Vinagak Vithal Bhangs v Oovind Venkateah 
Kulkarr.i (6), Abinash Chandra Mazumdar v. Hart Nath Shaha (7). 

The result, no doubt, would ha^e been different. If bhe nesb rever¬ 
sionary heirs concurring in bbe alienabion bad not been [10913 females, 
bub males entitled under bhe law bo succeed bo an absolute esbab<4 of inberib- 
anoe. Bajrangi Singh v. Manokarnika Bakhth Singh (8), Nobo Kishore 
Sarma Rog v. Hart Nath Sarma Roy (9). 

If then bhe real operative effect of oonsenb by a female reversioner bo 
an alienabion by a widow be such as 1 have stated, ib Is somewhat difficult 
bo see how it can raise a presumption of law bhab bbe purpose, for which 
bhe alienation was made, was proper, and then indirectly bhrough bhe 
medium of snob a presumption, confer on bhe alienee a larger estate than 
bbab, which ib direobly and without bhe aid of such a prosumpbton is incapa¬ 
ble of conferring. In Varjiban Rangji v. Ghelji Gokaldaa (5), in which 
bbe widow had made a similar alienation with bhe oonsenb of her daughter, 

Rai Bhakab, Sir Charles Sargent, in delivering bhe judgment of the Courb, 
said :—“Nor can bhe mere oonourrenoe of Rai Bhakab. albeit bhe nearest 
in succession (having regard bo bhe estate of denendcnoa in which all 
women are supposed by TIindu law bo have bheir being), be regarded as 
affording bhe slightest nresnmnbion bhab bbe aHenab'nn wa<= a jnslifiable 
one.** In Vinavak Vithal Bhange v. Gnhind VenkaUah Kulkarni (6\ 

«1) (Iftsari. R. R 10 (1900 I r, R yg Pom 1^9.^ ~ 

I. A 150 (7 (1^04. I Tj. R. 92 al. 62. 

(2) 1R921 I Ij. R 14 All S77. '8) (1907) I. li. R. 30 .\11. 1; D. R. SSs. 

(31 (1«98 T. li. R. 11 All 953 A. 1. 

(4) (1971) 14 Moo. I. A. 176. (9) (1884)1.11. B. 10 Gal. 1102. 

(6) (1S81) I. Ij. B 6 Bom. 669. 


665 




85 Cal. 1092 . ISDIAN HIQH OO 0 BV BBFOBT8 llToL 

C- J. quofted bhis opinion with approval and adopted il as part of 
AP^ 28 . the reasoning in his judgmenb. 

AppkijEiAtb . , passage oibed by bhe learned vakil for the appellant from bhe 
.’Oiviii, ^ogmanb of bha Privy Coanoil in bhe Collector of Ma^ulipatcktn v. Cavaly 
SB o"Jnft8— Narrainappah (1), in support of his oontenbion does nob tonoh 

8 0. L J 120 present ease, baoause, as bhe previous contest shows, their Lordships 

=12 C. W. H. ohara dealing with bha case where bhe reversionary heirs are oolla- 
91*. terals, bhab is male heirs entitled bo succeed lio an abaolnte esbate of 

"^iT **^0 esbate of the widow. Similarly in bhe passage 

cited from bhe judgment of the Privy Council in BaJ Lukhee Dabea v. 
Gokool Chunder Ohowdhry (2) at page 228 bheir Lordships were evidently 
referring bo male reversioners. 

As to bhe second branch of bhe contention that bha consent of the 
daughters is, at any rate, some evidence of the propriety of [1092] bhe 

Courts below having found that bsyond the mere recitals 
in the kohala there is absolutely no reliable evidence of the existence of 
legal necessity, such evidence cannot be of any avail to the defendants, 
unless it, by itself, be sufficient to establish legal necessity. 

For the foregoing reasons I think this appeal ought to be dismissed 
with costs. 

Appeals from Appellate Decrees Nos. 2280, 

2281 and 2282 of 1906. 

Appeal dismissed. 


85 0. 1098 (=9 Cp. L. J. 72). 

[1093] CRIMINAL REVISION. 

Before Mr. Justice Stephen and Mr. Justice Holmwood. 


Hohimoddi Howl aba r v. Emperor,* 

[3rd June, 1908.] 

WiineBi’^MagiitraU—Duty of Magistrate to enforce attendance of witnesses after sum¬ 
monses have once been issued against them^Power of second or third class Maais- 
irate to pass sentence and then to referthe case to a superior Court io bind down 
the accuted—Criminal Procedure Code {Act V 0 / 1896) 88. 257, 849. 

Where a Magistrate has onoe issued summonses lor the attendance of wit¬ 
nesses. be 18 bound to have the prooesses enforced before disposing of the case. 

A Magistrate of the second or third olass. if of opinion that the. accused 
should to bound down under s. 106 of the Criminal Procedure Code, must refer 
the whole case to a supecior Magistrate without passing any part of the sen- 
tenoe htmaelf. 


[Bef^ 62 !• a 321=22 C*. Ii. J. 497.] 


The accused were placed on their trial before Babu Susil Kumar 
Ganguli. Probationary Deputy Magistrate of Bagirhafe, on charges under 
ss. 147 and 325 of the Penal Code, for having gone in a body, on the 6th 
November 1907, to bhe land of bha complainant and having dispossessed 
him and caused serious iniuries to his co-sharer, Badan Misbry. 

The accused applied for, and obtained; summonses for bhe abtendanoa 
of certain witnesses for the defence, bub on the date of hearing bhe wit- 


• UtimlDM KeviBion No. 456 of 1908, against the order of A. Ahmad. District 
Magistrate of Khulna, dated the 16th January 1908. 

« ® 2 (2) (1869) 13 Moo. I. A. 209. 

B. Fe Ow 61 . 
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nessos did nob appoftr, whereupon the aoouood applied for warrants against 
them, which wete refused. 

The Magistrate bben proceeded with the case and found the accused 
guilty under ss. 147 and 325 of the Penal Code, and sentenced them, 
under the former section, to six months* r gorous imprisonment, but pass- 
ed no sentence under the latter. He then forwarded the proceedings 
with the accused to the Sub'divisional Magistrate with an opinion that 
they should be bound down under s. 106 of the Coda. 

[1094] Babu Atulya Cfiaran Bose for the petitioner. Once process 
has been issued against a witness by a Magistrate he is bound inlaw to 
compel the attendance of such witness, if he does not attend, and bo cannot 
decide the case, until he has done so. Further under s. 349 of the Coda 
the Magistrate should have referred the whole case to the Sub-divisional 
Officer without himself having passed any sentence. 

19o one appeared for the opposite party. 

Strphbm and HoIiMWOOd, JJ. This Hule has been issued to show 
cause why the conviction and sentence in this case should not be set aside 
on the ground that the petitioners bad no opportunity of examining certain 
witnesses in their defence, although those witnesses had been summoned, 
and to show cause why the order under section 106 of the Criminal Pro¬ 
cedure Code that has been made should not be set aside as having been 
made illegally, and why wo should not order a re-trial of the petitioners 
before a competent Magistrate, or make such other order as to us may 
seem 6b. 

The petitioners were tried before a Probationary Deputy Magistrate 
on charges under section 147 and 325 of the Indian Penal Code. Processes 
were issued on certain witnesses oibed by the petitioners, but the Magis- 
trate did not have these processes enforced. In this be was plainly in 
error. His decision of the case must, therefore, be set aside. He sen¬ 
tenced the petitioners to six months' rigorous imprisonment under section 
147, and passed no separate sentence ^nder section 325. He then sent 
the case to the Sub divisional Magistrate affaer expressing an opinion that 
the accused persons should be bound down under section 106 of the 
Criminal Procedure Code. In this be was wrong. If be thought the 
binding down was necessary, he should have transmitted the whole case 
in order to have the sentence passed. ^ 

Under these oiroumstaaoes the case must be sent back to the Pro¬ 
bationary Deputy Magistrate that be may continue the hearing by having 
the witnesses examined, who have already been summoned. If he should 
had the accused guilty, and consider that a sentence should be passed, 
which he is not qualihed to pass, be [1095] must then transmit the case 
to the proper authority for him to pass the sentence, and he mast not 
pass any part of the sentence himself. 

The petitioners will remain on bail pending the trial. 

Rule absolute. 
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[1096] LETTERS PATENT APPEAL. 

Before Bonble Mr, B, F. Bampini, Acting Chief Ju$tice, and 

Mr% Justice Doss. 

Gopinath Pati V, Moheshwar PbadhaN.* 

[11th August 1908.] 

Letters-Patent Appeal—-Remandt order of—^Leiters Patentt 1065, s. 16^^*JudgmenV'^ 
TramferabiUty of occupancy holding. 

An Older of remand passed by a single Judge of the High Oouct, undee 

B. 563 of the Code of Civil Procedure 1883, is a ‘‘judgment" within the meaning 

of e 16 of the Letters Patent, and an appeal lies from snob an order under the 

Charter. 

[Ret: 35 Mad. 1.] 

Letters Patent Appbal by Ohowdhry Gopinabb Pabi and obhers, 
the defendants, from a judgment of Bbett, J. 

The suit, out of which this appeal arose, was brought by the plaintiff 
as a tenant to recover possession of a certain bolding. It was alleged that 
the defendant No. 4 was the original tenant of the bolding, and that he 
bad a right of oocupanoy, 

In 1894 the defendant No. 5 brought a suit for the reoovery of rent of 
this holding against the defendant No. 4 and obtained a decree, in execu¬ 
tion of which be brought the holding to sale, and purchased it on the 27bh 
of September 1896. .The defendant No. 5 then settled the land with the 
plaintiff as a tenant. 

The defendants Nos. 1 to 3 contended that the defendant No. 4, 
the original tenant, had transferred the land to them by a private sale on 
the 11th August 1893, and that he had been allowed to hold the land as a 
sub'ternr.b under them. He defaulted in paying them rent, and they 
brougba a suit against him and obtained a decree, and in execution thereof 
purchased the right of defendant Nor 4 in the holding in December 1902. 
They obtained possession of the bolding in May 1903. 

[1097] The plaintiff alleged that when defendants Nos. 1 to 3 look 
possession of the holding, be put in an objeotion under s. 335 of the Code 
of Civil Procedure, but the objection was disallowed. He thereupon 
brought the suit to recover possession on declaration of bis title. 

The Court of ffrs6 instance decreed the suit, but on appeal, the Sub¬ 
ordinate Judge set aside the judgment and decree of the first Court mainly 
on the grounds that the plaintiff had not been able to prove bis title to 
the land, and that occupancy rights purchased by defendants 1 to 3 were 
transferable. 

The plaintiff appealed to the High Court. The value of the subject- 
matter of the suit being below Bs. 1,000, the second appeal was beard by 
Brett, J. sitting alone. His Lordship set aside the judgnaent and decree 
of the lower Appellate Court, and remanded the case to that Court for a 
satisfactory finding on the question, where the holding in suit was trans¬ 
ferable by local usage. 

Against that Order of remand the defendants appealed under s. 16 of 
the Letters Patent. 

Babu Joy Qopal Qhosct for the respondent, took a preliminary objeo¬ 
tion that no appeal lay under the Letters Patent against an order of 

• Letters-Patent Appeal, No. 40 of 1907, in Appeal .from Appellate Peotee, No. 8 
Ot 1906. 
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remAcdi tbougb passed by a single Judge of this Gourti suoh an order not 
being a " judgment within the meaning of s. 15 of the Chatter, 

ilabu Amarendtci Nath Bose, for the appellant. The general questioni 
whether there is or is not an appeal under the Letters Patent against an 
order of remandt does not arise in this case. In the present ease the 
judgment and deoree of the first Appellate Court have been set aside and 
the whole ease has been direoted to be sent back to be tried on the merits; 
and, further, a formal deoree has been drawn up in this Court, It is 
submitted, therefore, that the order of remand is a judgment within 
the meaning of s. 16 of the Charter, and that there is an appeal against 
that order; sea Jjetters Patent Appeal No, 72 of 1907 (1), decided by 
Bamplni and Mifcra, JJ., which supports my contention. 

[1098] Babu Joy Gopal Ghose, in reply. 

BaMPiNI, A.O.J. , AND Doss, J. This is an appeal against the judgment 
of Mr. JuBtioa Brett, one of the Judges of this Court, dated the 8fch March 
1907. Mr. Justice Brett in his judgment, which is now appealed against, 
has ordered that the suit, out of which this appeal has arisen, be remand¬ 
ed to the lower Appellate Court under section 562 of the Civil Procedure 

Code. 

A preliminary objeobion is taken that no appeal lies to us,^because it 
is said that the order of the Second Appellate Court Is not a “judgment’* 
within the meaning of section 16 of the Charter Act. We think, however, 
that it is a “ judgment.*’ because it disposes of the suit. This point has 
already been decided in the Letters Patent Appeal No. 72 of 1907 on the 
19th July 1907 (1). We are, therefore, of opinion that the present appeal 

The ground of appeal urged in this case is that Mr. Justice Brett has 
wrongly set aside the judgment and deoree of the Subordinate Judge, 
which found as a matter of fact that the plaintiff had not been able to 
prove his title to the land In dispute and that be has directed his attention 
only to the question of transferability of the holding purchased by defend¬ 
ants Nos. 1, 2 and 3. The first Court found that occupancy rights purchased 
by defendants Nos. 1, 2 and 3 were non-transferable. The second Court 
found that they were transferable. The learned Judge of this Court hae 
come to the conclusion that the findings of the Subordinate Judge are not 
sufficient to justify the conclusion he arrived at, namely, that the ooou- 
panoy rights were transferable. He has therefore remanded the ease to 

him for further decision. tu 

It is now contended before us that the learned Judge of this Court has 

overlooked the findings of fact arrived at by the Subordinate Judge, namely, 
that the plaintiff has nob proved bis title bo the land in dispute, 
finding concluded the appeal befoie him. The plaintiff made title to the 
occupancy holding in dispute on the ground that defendant No. 6. was 
[1099] the admitted landlord made a settlement of ib with his father. 
But the Subordinate Judge came to the conclusion that defendant No. 6 
made no auch settlement and that neither the plaintiff nor his father had 
ever been in possession of it. The learned Judge of this Court has said 
that this question, which does notarise between the plaintiff and the 
defendants 1. 2 and 3. arises between the plaintiff and defendants No. 5 
alone. We cannot, however, agree with the learned Judge of this Court 
in thiB view The defendants Nos. 1, 2 and 3 bad good right to impugn 
the title of the plaintiff and to call upon him to prove his title before he 

(1) (1907) Unreported, doted 19th July. 1^*07 in 0. A. No. 2089 of 1900. 
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oan have any right to obtain possession from them. That being so, we 
think that the finding, at whioh the Subordinate Judge has arrived, 
whether it be right or nob, is a finding of fact, whioh oonoludes this 
matter. Thereiore, the learned Judge of this Court is not justified in 
overlooking that finding and remanding the case to the lower Appellate 
Court. Be should have accepted that finding and dismissed the suit of 
the plaintiff. 

We, therefore, set aside the judgment and deoree oE Mr. Justioe Brett 
and restore that of the Subordinate Judge. 

The appellants are entitled to the costs of this hearing and of the 
hearing before Mr. Justice Brett. 

Appeal allowed. 


33 0. 1100 (=12 0. W. N. 619). 

• [1100] APPBLIiATB CIVIL. 

Before Sir Francis W. Maclean, K. C, Z, E., Chief Justioe, and 

Mr. Justice Coxe. 

' Sabaxmabi Debeb V. Bata Kbishna.* 

[21st February, 1908.] 

Executrix^Credit<^—Suit-^MaladminiBtration—^Maladminiatraiion, charge of. can¬ 
not be gone into in an application under s. 244 of the Civil Procedure Code (Act 
XIV of 1882), s$. 234, S^^Suit,right to bring, by creditor of estate, to have estate 
administered. 

Where the real queatioa involved in a suit is in sabstanoe whether or not 
the defendant, in administering the debtor's estate, has been guilty of mal¬ 
administration, and whether the plaintiffs, as'oteditora of that estate, ate entitl¬ 
ed to have the estate administered on that footing. 

Held, that this is a maah wider question than one merely relating to the 
execution of the deoree, and a regular suit must lie. 

Held, further, that it lies on the defendant to Bubatantiate that the plain¬ 
tiff's prima facie right to briug suoh a suit is barred by seotion 244 of the Oivil 
Procedure Code. 

Khushrobhai Nazarvanji v. Hormaesha Phiroesha (1), Jogemaya Dasti v. 
Thachomoni Datsi (2), referred to. 

Seotion 284 of the Oivil Procedure Code only applies to an account of the 
property, whioh has actually come to the hands of the executor. 

£Bef. 10 O. L. J. 88G=4 I. O. 459. 45 I. 0. 689=19i8 M. W. N. 833=7 L. W, 663.3 

Second Appeal, by bho defendant Sarabmaai Debee. 

The plainbifis, Baba Krishna and others, were the hairs of one Panoh- 
oowri Debae, who during her minority was in possession of several move- 
able and immoveable properties, which were under the management of her 
mother Barada Sundaree Debee, the mother-in-law of the defendant. 

Panoheowari Debea on attaining majority brought a suit against 
Barada Sundaree for possession of the properties and for recovery of 
money that was due to her. Upon this, there was a consent deoree dated 
the 17th February 1888 for [HOI] Rs. 25.463-14-10 gandas with interest 
against Barada Sundaree. The amount of the deoree was payable within 
a year and a half from its date. The said Panoboowri D abee died intestate 

^ Appeal from Order No. 136 of 1904 agaiust the order passed by G K Deb 
District Judge of Hooghly, dated 16th Peh. 1904, reversing the order of Kali Dhan 
Ohatterjee, Subordinate Judge of Hooghly, dated 80th June 1902. 

( 1 ) (1887) I. L. R. 11 Bom. 787. ( 2 ) (1896) I. D. B. 24 Oal. 473. 
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on the 26bh September 1889. Barada Sandaree Debee died on or abont 
the 20bh Marob 1890, having before her death exeanted a will by wbioh 
she appointed her daughter-in-law, the defendant in this salt, her exeontrlx. 
The father and oertihoated guardian of the plaintiffs on their behalf exeou* 
ted the decree against the defendant on several ooo%sions, and snooeeded 
in realising only a small amoanl of the decree. Failing in the endeavour 
bo realise the entire amount of the deoree, the plaintiffs instituted the 
present suit on the 17th August 1901 to obtain aooonnts from the defen¬ 
dants and to get a reoeiver appointed on the ground that the defendant bad 
committed waste with a direction to the reoeiver to pay such portion of 
the decretal debt to the plaintiffs as might be available after taking into 
account the debts due to the other creditors of Barada Sundaree Dabee. 
The Subordinate Judge dismissed the suit bolding that the suit should 
have been valued upon the decretal amount and that it was barred under 
s. 244 of the Civil Procedure Code. The plaintiffs appealed to the District 
Judge. The respondant-defendant took the preliminary objection that an 
appeal did not lie to the District Judge. The District Judge held that an 
appeal to him did lie and that a regular suit was maintainable on the 
Conrt-fee paid on Bs. 1.500. He remanded the case to the lower Court 
for trial on the merits of the case. The defendant appealed against this 
order of remand. 

Hon. Dr. Dash Behary Ghose {Babu Dioarkanath Ghakravartit Babu 
Surendranath Bay and Babu Satyendranath Ray with him) for the appel¬ 
lant. The only question is—Has she administered property ? S. 244 of 
the Civil Procedure Code is applicable in snob a case. See Jogemaya Dassi 
y. Thackomoni Dassi {X). The provisions of s. 244 should he liberally 
construed. * See also Khushorobhai Nasarvanji v. Uormazsha Phirozsha 

C2). 

Mr. B. Chakravarti {Babu Umakali Mukherji and Babu Satischandra 
Mukherji with him) for the respondents. In an application [1102] 
under s. 234 or s. 244 of the Civil Procedure Code we could not allege 
maladministration. S. 234 oontemplatas only execution of the decree. 

Hon Dr. Rash Behary Ghose in reply. 

MacIjEAB C. J. Two appeals are now before us.—No. 136 of 1904 
and No. 67 of 1907. I will brst deal with the former. The only question 
on that appeal is whether the suit is barred by section 244 of the Code of 
Civil Procedure. The short facts are as follows :—On the 17th February 
1888 one Srimati Panoboowri Debee, the mother of the plaintiffs, obtained 
a deoree for Rs. 28,463 against one Barada Sundaree Debeo. Panoboowri 
Debee, died intestate on the 26th September 1889. The present respon¬ 
dents, the plaintiffs in the suit, are bar sole heirs. They are all minors, 
suing by their father as next friend and cerbifioatod guardian. 

Barada Debee died on the 20th Rfaroh 1890 : the defendant is the 
executrix of her will and has obtained probate. The plaintiffs have from 
time to time partially executed the above deoree. tut a large sum is still 
due to thorn under it. Failing in this endeavour to execute this deoree 
the plaintiffs in'^tibuted this suit on the 1 7bh Augu<=t 1201 to administer 
the debtor's estate, and, alfcbongh the plaint is nob very arbi'^tically drawn, 
the charges in effoot amount to obargo'^ of maladministration agaiuet the 
defendant in the admini-trabion of the estate. The cbnrres, doubtless, 
ought to have been more speoitio. The defendant says tuab such a suit 

U) (1896) I. Ij. B. 24 Oal. 47«, 483 (2) (1887) I. L. R. 11 Bom. 727, 781, 
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will nob liOi baving regard bo seobion 344 of bhe Oode of Oivil Prooedure. 
This is bhe only qnesbion we have bo decide. 

The Disbriob Judge overruled bhe obieobion and bhe defendanb has 
appealed. 

Is bhe quesbton involved in bhe sulb merely a *‘quesbion bebween bhe 
parbies bo bhe suib relabing bo bhe exeoubion of bhe decree ’7 We bhink 
nob. The real quesbion involved in bhe suib is in subsbanoe whebher or 
nob bhe defendanb, in adminisbering bhe debbor's esbabe, has been gullby 
of maladminisbrabion, and whether bhe plaintiffs, as creditors of bhab estate, 
are entitled bo have bhe esfaabe administered on bhab foobing. This is 
a much wider quesbion bhan one merely relabing to the exeoubion of bhe 
[IIO 3 ]‘decree, and though no doubt bhe Judicial Commibbeei as bhe Oourbs 
of India, has placed a liberal oonstruobion upon bhe language of section 
244, it would, we bhink, be going beyond anything yeh decided to hold 
bhab a suib such as bhe present is barred by bhab section. It lies on bhe 
defendanb to substantiate bhab bhe plaintiff's prima faoie right bo bring 
such a suib is barred by seobion 244. There is no maobinery under the 
exeoubion chapter (chap. 19) of bhe Code which enables bhe Court in exe¬ 
cuting bhe decree, to go into bhe quesbion of whebher or nob the executor 
has been guilty of maladministration of bhe estate. Section 234 no doubt 
enables the Court bo call for an account of the property of bhe deceased, 
which has come bo bhe bands of the executor: bub bhab secbiou only 
applies bo an account of the properby, which has actually come bo bhe 
hands of bhe executor. If, as is alleged here, there has been maladmini- 
sbrabiOD on the part of bhe defendanb, she cannot be held liable in exeou¬ 
bion proceedings under this section, bub a regular suib must be brought. 
Ehushrobhai Naaarvanji v. Hormazsha PhiroBsha (1). I agree in bhab 
view. There is no final decision of the point in this Court; it was touched 
upon, however, in the case of Jogemaya Dasai v. Thaokomoni Z>ass*(2), 
bub a final decision on bhe point was unnecessary for the purposes of bhab 
case. Again bhe administration suib in bhab case was nob based on bhe 
foobing of maladminisbrahlon. For these reasons I agree with bhe Disbriob 
Judge and the appeal must be dismissed wibh costs. 

CoxB J. I agree. 

Appeal dismissed. 


85 0. 1101 (s]2 C.W.N. 1039). 

[1104] CIVIIiRULE. 

Before Mr. Justice Coxe and Mr. Justice Bell. 


Gobindabanee Dasee t). Bbinda Ranee Dasbe.* 

[5bh August, 1908.] 

Land Acquisition Act (I of 1694). ss. 18. 80. 31, Jurisdiction of District Judge to 
order refund of money paid by Collector under s. 31—CTtvi] Procedure Code (Act 
XIV of 1883), s. 622. 


A District Judge has no juriadiotion to order a refund of money paid by a 
Oolleotor under the Land Acquisition Act without any irregularity apparent at 
the time and without any order from the Oivil Court, and an application undee 
8. 622 of the Civil Prooedure Code againet his order lies. 


•Civil Rule No. 2611 ol 19 js against the order of E. G. Drake-Btookman. Dia- 
tciot Judge oi Dacca, dated 25th June, 1908. 


(1) (1887) 1. D. B. 11 Bom. 727. 


(2) (1896) I. D. B. 24 Oal- 478. 
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It is open to doabt whether a 18 of the Land Aotiaisitlon Aat» wbioh deals 
inter alia with objeotioos as to the pecsoas, to whom oompeasation is payable, 
or B. 80« wbioh deals with dispafees as to the persons* to whom oompeasation is 
payable, oan have any application after the money has aotually been paid away 
nndet a. 81 (3). 
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Civiij BuIiE granted to Sreemntty Qobindaranee Dasee. 

The Government acquired land in the town of Daooa for the Postal 
Department and the petitioner was found to be one of the owners of the 
property in question. After notioes under ss. 9 and 10 of the Land AoquU 
sition Aot were served on all the proprietors and the several olaimants. the 
case for the apportioDmenb of the oompensation-money was oompromlsed 
for the amount of Bs. 12,000 and the share that fall to the petitioner was 
Bs. 1,500. After all the claimants had separately executed deeds of agree¬ 
ment in favour of the Collector of Daooa and an award under s. 11 of the 
Land Acquisition Aot was made, the petitioner was paid Bs. 1,500 on the 
14th March 1907. On the I2bh Saptember 1907, the opposite party, who 
was one of the daughters of the petitioner, applied for a reference to 
[1105] thj Civil Court under s. 30 of the Land Acquisition Aot and for 
a deposit of bbe amount awarded to the petitioner under s. 31 of the said 
Aot, ulltigiug that bbe petitioner had only an inalienable life interest. 
Upon this, a rafereaae to the District Judge was made. ^Thereupon the 
potiBioner filed her objeobtons to the reference, stating therein the nature 
of her right to the property. The District Judge allowed the petitioner 
to file documentary evidence and a list of witnesses. The opposite party 
then filed her claim of title and her list of witnessea. The District Judge 
on the I8bb Juno 1908 decided the case against the petitioner without 
taking any evidence on the question of the right of the petitioner to 
alienate the lands, and finally on the 35bh June directed her to pay into 
Court the compensation money received by her, again deciding without 
taking evidence. 

The petitioner thereupon applied to this Court. 

Babu Surendra Nath Ouha for the petitioner. The reference made 
by the Land Acquisition Collector was not made under any of the provi¬ 
sions of the Land Acquisition Act and was ultra vires. At the time, when 
the reference was made, no ‘money was payable’ as contemplated by s. 30. 
Section 31 contemplates a deposit in Court and no refund. The Judge 
could only aot under s. 3 3. if any deposit had been made by the Collector 
under s. 31, but was not competent to make an order for refund paid by 
some other authority acting under the provisions of the Land Acquisition 
Act and then proceed under s. 33. In this case the Judge’s order was 
without jurisdiction. No appeal lies from the order made in this case. If 
it had been an order under s. 33 an appeal to this Court would have lain : 

Nobin Kali Debi v Sanalata Debi (l). 

Babu Dhirendra Lai Kastagir for the opposite party. Bightly or 
wrongly bbe Judge has made an order purporblag to be under the Laud 
Acquisition Aot, and it comes within the purview of s. 54. The order 
may be erroneous in law, but not without jurisdiction. An appeal lies 
in this case. The reference was made under s. 30, that section being 
comprehensive enough to contemplate a case of this kind. 

[1106] Coxa AND Beod JJ. In this case the Land Acquisition 
Collector of Dacca awarded a certain sum as compensation for acquired 
land and paid it to the persons, to whom oompeasation had been awarded, 
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apparently having no reason to think that payment should be withheld by 
reason of any of the oontingenoies mentioned in clause 2 of section 91 of 
the Land Acquisition Act, 1891. One of the persons, to whom compen¬ 
sation was awarded, was the present petitioner, who is a Hindu widow. 
Almost six months after the award her daughter applied for a reference to 
the Civil Court. The Collector made the reference accordingly, and the 
District Judge found that the petitioner was a Hindu widow not competent 
to alienate the property, and so passed the following order: "I direct 
that the opposite party, Gobindaranee, do repay the amount of compensa¬ 
tion wrongfully taken by her and that it be dealt with according to the 
provisions of section 32 of the Land Acquisition Act." The petitioner has 
obtained this rule on the opposite party to show cause, why this order 
should not be set aside as passed without jurisdiction. 

An objection is taken that the petitioner is not entitled to come 
under section 622 of the Civil Procedure Code, inasmuch as the order is 
open to appeal. It is argued on behalf of the opposite party that this is 
in effect an order under section 32 of the Land Acquisition Act and that 
the order that the petitioner should repay the compensation, which she had 
withdrawn, is merely subsidiary to, and must be taken as part of, the 
order under section 32. 

We are unable to agree with this contention. The District Judge 
was not, and is not yet in a position to pass any order under section 32. 
That section prescribes how the Court shall deal with money deposit¬ 
ed in Court by the Collector, and it is perfectly clear that, until 
the money is in the custody of the Court, the Court cannot proceed 
to deal with it. In our opiniou the effectual part of the order, 
against which this application has been made, and a part, which can 
be regarded as distinct and separate from the rest of the order and 
cannot be regarded as made under section 32, is the order, that the 
petitioner should repay the amount of compensation. The order under 
section 32 at present cannot be regarded as an effectual order at all and 
[1107] cannot come into operation, until the money is in the custody of 
the Court. Taking the order then as being an order to repay the com¬ 
pensation, we are unable to see how the District Judge can have jurisdiction 
to pass an order of this kind. It appears to us open to doubt whether section 
18, which deals inter alia with objections as to the persons, to whom 
compensation is payable, or section SO, which deals with disputes as to 
the persons, to whom compensation is payable, can have any application 
after the money has actually been paid away. The rights of the real owner 
are suffioientiy safeguarded by the last proviso to clausa (2) of section 31. 
Hnt assuming, without admitting, that the reference was intra'vire$, we can 
find no authority for holding that the District Judge has power to order a 
refund of money paid under clause (l) of section 32. A Court may have in¬ 
herent power to order a refund of money, which has been wrongfully ob¬ 
tained from it by any party by an abuse of its process, but the principle does 
not authorise a Di'^triot Judge to order a refund of money paid by a 
Oolleotcr under the Land Acquisition Act without any irregularity apparent 
at the time and without any order from the Civil Court. We think there¬ 
fore that this rule should be made absolute and the order of the District 
Judge, dated the 25th June 1908, should be set aside. 

Buie ahioluie. 
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[1108] CBIMlNAIi REVISION. 
before Mr, Justice Stephen and Mr, Justice Eolmtocod, 

Dbbi Pbabad Bhagat v. Nagab MoiiL.*= 

•[28th May. 1908.] 

Criminal breach of iruii—Diehoncst convere\on — ParLnership’^hiability oj a partner 
to account for parinerehip money—Penal Code (Act 2.LV of 1660;, a. 406. 

A partner is entitled to be called upon for an account of tbe expenditure of 
the money* wbioh tie bas reosived* and it ie open to him to spend the money 
leoeiyed by him and to aoooant tor it in dealing with the partnership. 

Where it was not satisfactorily made out that this was not done, and could 
not be made out in the absence of a proper demand for acoounis, it was hold 
that there was no dishonest conyersion, which would justfy hie ocnviotioii 
under s. 406 of the Penal Oode. 

Tbb petitioner was a broker, who carried on bnsinees under the 
name of Dsbi Prasad, hachmi Narain, and the opposite party, the com¬ 
plainant, had a piece-goods business in Cross Street. Tbe prosecution 
story was as follows:—In October 1907 the petitioner proposed to do a 
joint business in rice, which proposal was accepted. It was then agreed 
that each party should contribute Bs. 5,000, and tbe complainant paid his 
share on the 27th November 1907. A week later the accused went to the 
complainant’s guddi, and, on being questioned about the rice, stated that 
ho had purchased it and stored it at Chalbassa, and that he would send 
tho accounts as soon as he reached his office. Tbe accounts were nob 
sent, and the complainant, after waiting a week, made inquiries at Ohai** 
bassa and found hbat no rice bad been bought by the petitioner. 

It was in evidence that a thousand-rupee note, which the complain¬ 
ant had given tbe petitioner, was paid by the latter on th 0 29tb Novem¬ 
ber to the Burra Baaar branch of tbe Bank [1109] of Bengal on account 
of tbe purchase of silver by the petitioner's firm. He never returned the 
money, nor did he render any accounts to the complainant. 

The petitioner was charged under s. 406 of the Penal Oode, and 
pleaded not guilty. He admitted the receipt of the money, but stated 
that tbe story about the rice business was falee, and that the money was 
given him to buy silver bars for tho complainant. He further said that 
he bad purchased silver bars at the Burra Bazar branch of the Bank of 
Bengal, but that* as the business proved unprofitable, the complainant*, 
repudiated all dealings in silver and invented the rice story. He called 
several witnesses to prove his story. 

Tbe Second Presidency Magistrate, who tried tbe case, disbelieved 
tbe petitioner’s story. He laid stress in his judgment on the facts that 
tbe accused could not account for Bs. 4.000 and that, if the petitioner 
had bought tho sliver bars lor the oompUinant, ho did not make them 
over to him, but had sold them to his witness Hid Karan. 

The petitioner was found guilty and sentenced to six months’ rigorous 
imprisonment. 

Mr. Chowdhry (with him Babu Provash Chunder Mitter) showed 
•ause. The only question in tbe ease is one purely of facts. The High 
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Coutli does Dofe nsnally interfere on revision on the facts. The main 
question in the case is one of dishonest conversion. The conduct of the 
accused sbo'ws a dishonest intention. He told a falsehood about having 
purchased and stored rice at Chaibassa. and he promised to render an 
account, when he got to his office, but failed to do so. 

Mr. P, It, Boy (with him Mr, P, Qhose and Bahu Atulya Charan 
Bose) for the petitioner. As a matter of general practice the Court does/iot 
weigh and test the evidence on revision, but it has been held that very great 
laxity in weighing and testing evidence by the Lower Court is a ground for 
interference on the aots: Queeri’Empress v. Shekh Saheb Badrudin (1), Bam 
Brahma Sircar v. Chandra Kanta Shah (2), Reshah Chunder Boy v. Akhil 
[lllO] Metey (3), Balmakand Bam v. Qhansamram (4). Here manifest 
injustice has resulted from the manner in which the case has been dealt 
with by the learned Magistrate. He has given no good reason for dis* 
believing the defence, which was supported by an Honorary Magistrate. 
The only reason for the conviction of the petitioner is, that ho has not 
shown that the greater portion of the money received was used in the 
silver transaction. This is an inadequate reason for the conclusion that 
the accused is guilty of criminal breach of trust. In any case, whether 
the money was given for rice or for silver business, as a partner he is only 
liable to render an Booount of the partnership money. No such account 
has been called for. 

Stephen and Holitwood, JJ. In this case the petitioner before us 
has been convicted of criminal breach of trust under section 406 of the 
Indian Penal Code, and a Buie has been granted to show cause, why 
that conviction should not be set aside on the ground that the judgment 
of the Presidency Magistrate, before whom he was convicted, does not 
show any criminal intention on the part of the accused. 

The facts of the case are that, according to the story of the com* 
plainant, be and the accused entered into a contract whereby, on the 27th 
October 1907, the complainant gave the accused, a sum of hve thousand 
rupees which, added to a like sum contributed by the accused was to be 
spent in a rice business. This contract established a partnership between 
these two persons for the purpose of buying rice. The accused on the 
hnding before us did nob fulfil his contract and made an untrue statement 
when asked as to the expenditure of the money he had received. The 
ofienoe of conversion is alleged to have been committed between the 29th 
November 1907, when he received the money, and the 3td cr i4th Decem¬ 
ber, when be made bis statement just mentioned bo the complainant. Bub 
considering that there was a partnership existing at this time the accused 
was plainly entitled to be called upon for an account of the expenditure of 
the money which be had received, for, as the contract was one of partner¬ 
ship and not LiiiH of bailment, it was open to the accused to spend the 
money be bad received and to account for it in dealing with the partnership. 
It is not satisfactorily made out that this was not done and cannot be made 
out in the absence of a proper demand for an account. We are, therefore, 
of opinion that no dishonest conversion has been found, which would 
justify the conviction under section 406 of the Indian Penal Code. Fur¬ 
ther, we 6nd in the judgment a case made out for the accused, which is ^ 
apparently a vety strong one. lb is disbelieved apparently by the Presi¬ 
dency Magistrate for a very insufficient reason, namely, that, whereas the 

(8) (1895) I. li. B. 39 Oftl. 998. 

(4) (1894) I. L. B. 23 Cal. S91. 


(1) ( 18 &B) I. li. B. 8 Bom. 197. 
(3) (1B94) I. It. B. 31 O&l. 981. 
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Moused says that Ihe oonbraofe was to deal in silver, noil in rioe, and 
whereas he did deal in silver ak Ibis kima, he has nok shown khak khe 
• greater park of khe notes he received from khe oomplainant was used in 
his silver kransaotion. 'We oan only say khaki if this was, as ik seems to 
have been, khe Presidenoy Magiskrake's reason for akkaobiog no weight 
ko khe skory put forward by khe defence, ik was a very insufficient one. 
Ak khe same time khe oomplainank's skory is lefb in a stake of very greak 
vagueness, and has nok been proved wikh any of that detail, which was 
necessary, before khe Presidenoy Magistrate eould give khe credence, which 
he has apparently given ko ik. 

Under these oironmskanoes, we consider that khe >oonviokion is impro¬ 
per, and khe Buie is made absolute. 
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GENERAIi INDEX 


Act 1889—X. 

See Ben% Beoovery Ao%. 

1859— XI. 

See Bevenao Sale Ijaw. 

1860— XLV. 

See Penal Oode« 

1861— V. 

See Folloe Aob. 

1868— X. 

See Suooession Aob. 

1867—XXV. 

See Sedition. 

1870—VII. 

See Oonrb Fees Aob. 

1870—XXI. 

See Hindu Wills Aob. 

1872—1. 

See Bvidenoe Aob. 

1872—IX. 

See Conbraob Aob. 

1877—III. 

See Begisbrabion Aob. 

1877— XV. 

See liimibabion Aob. 

1878— XI. 

See Arms Aob. 

1881— V. 

See Probabe and Adminisbrabion Aob. 

1882— IV. 

See Transfer of Property Aob. 

1882— XIV. ^ ^ ^ 

See Civil Prooedure Code. 

1883- IX. ^ ^ 

See Central Ptovinoes Tenanoy Aob. 

1885—VIII. 

See Bengal Tenanoy Aob. 

1,SQ7 

See ProTlnoJal Small Cause Courts Aob. 

1887—XII. 

See CiTil Courts Aob. 

1889— VII. 

See f^uooesslon Oorbifioabe Aob. 

1890— IX. 

See Bftilways Aob. 

1896—L 

5m liand AoQuisibion Aob. 
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1897— IX. 

See Providenli Funds Aot. 

1898— V. 

See Oriminal Prooodnre Oode. 

1898— XI. 

See Oenkral Provinoes Tenancy Act. 

1899— 11. 

See Stamp Act. 

1899—IX. 

See Arbibrabion Aob. 

1903—IV. 

See Providenfa Funds (Amendment) Aob. 

-Xlll of 1859. 

ss, 2 and 3 —Contract — Criminal breach of trust — Workmen — 
Imprisonment—Effect of extension of the Act beyond the 
"Presidency town,—Ijiahility to repay money after the expiry 
of the term of the contract. —The etfaob of s. 5 of Aob XIIX of 
1859 is bo esbend bbe whole of its provisions bo bbe place, where 
ib is declared bo be in force, and a master or employer resident 
or carrying on business at such place has the samo rights as are 
conferred on masters or employers residenb or carrying on busi- 
ness in a Presidency town. Per Stepbbn J. Tbe expiration 
of the term of the contract does not deprive the oomplainanb of 
his right bo ask for bhe repaymenb of bbe money advanced by 
him. Queen-Empress v. Konda^ I, Ij. R. 16 Mad. 347, followed. 
Khoda Baksh v. MoU Lai Johori, 310. W. N. 247, dissented 
from. Per Hqlmwood J. contra. Tbe oomplainanb cannot exer¬ 
cise an option to recover bbe amount advanced after bbe expiry 
of the contract. In re Chikka Putta, 1 Weir 704. In re Matka 
Qoundant 1 Weir 705, In re Bettay, 1 Weir 706 and Khoda 
Buksh V. Moti Lai Johorit 11 O.W.N. 247, followed. NabSINQ 
Pbasad SINJH V. Emp«ror,'I. Ij. R. 36 Cal. 1028. 

Ss. 2 and 3— Contract — Imprisonment—Legality of simultaneous 
orders to perform the work contracted for and to suffer imprison¬ 
ment in default.Ka order of imprisonment in default, passed 
simultaneonsly with an order to perform work according to the 
berms of tbe contract under Act XIII of 1859 is Illegal. NaB- 
WANJi Prasad Singh v. Laobman Hajam, I. D. R. 35 
Cal. 1035 

Absolute estate. 

Se« Giant, Oonstruotlon of. 

Account. 

See Criminal breach of trust. 

-, adjustment of. 

See Contribution, suit for. 

See Stamp Duty. 

-, Suit for. 

Bee Principal and agent. 

Acknowledgment of debt. 

See Stamp Duty, 

Acquiescence. 

S$e Easement. 
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Administration—Siir«4t0s— Adminiztra%ioi% hond—heiters of a^- 
ministration^Fraud^Administrator convsrting assets to hu 
own use—'Transfer of bond to Administrator’General--SuGoes- 
Sion Aot {X of 1965) 3 . 2i2-~Gontraot Aot [IX of 1872) 5. 30— 
Mistake. The appellanb was one of two sureties of an aamtn' 
isbration bond given bo the High Courb ab Oaloubbai on bhe 
strength of which that Oourb on I5bh August 1902 granted 
letters of administration to the estate of a person, who it 
was alleged in the pebition had died in England mtesbate. 
The Administrator, a member of a well-known firm o! 
Solicitors in Calcutta, who represented himself to be the 
attorney of a fictitious person called the nexb-of^in of the 
deoeased. got possession of the assets in India, which consisted 
of bank shares and oonverhed them to his own use. It was 

subsequently found that he had obtained the letters of admin- 
istration by fraudulent misrepresentation to the Court, of which 
fraud however the sureties were not cognizant. He absconded, 
bud was apprehenaaa. triea. ana oonviolea ^he grant of aa- 

ministration in his favour was oanoallad and m May 1904 
letters of administration, with a will annexed, were granted to 
the respondent, bhe Administrator-General of Bengal, to whom 
bhe administration bond of 15th August 1902 
and who brought a suit against the 

and the sureties on bhe bond, ^he former did not appear^ 
The first Court made a decree against the defendants for the 
amount of the proceeds of sale of the bank 

upheld by a majority of the Court of appeal. HeZd, affirming 

the decision of the Courts in India, that the sureties were 
liable The bond did not become void, when the letters of 

administration were oanoelled and. whde they remained un- 

revoked, the grantee was to all intents and purposes adm nis- 
trator of the estate in India of the deoeased. and for bis acts 
and defaults as administrator the sureties were and remained 
Xonsible. Debendb-i Nath Dott V Administbal-or- 
Genebab of Bengab, T. Tj. R. 35 Cal. 955 

Administration bond. 

See Administration, 

Administrator, pendente lUe, liability ot. 

See Hindu law. 

"Adult.” meaning or. 

See Notice, service of. 

Adverse possession. 

See Partition. 

Affection. 

See Hindu Liaw. 

Procedure Code (Act XIV of L883). s. 357A. 

See Stamp Duty. 

Agreement opposed to public policy. 

See Champerty and Maintenance, u ^ . 

Agreement to pay rent separately to co-sharers. 

See Co-sharers. 
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Aliraation. 

See Kasement. 

See Grant), oonstruokion of. 

See Hindn Law. 

-by Hindu Widow, 

See Obamperty and Maintenance, 
—by widow. 

See Hindu Law. 


Ancestral property. 

See Hindu Law. 
Animals feree naturee. 

See Wild Animals. 
Animus revertendi. 


See Wild Animals. 

Alienation of Shebaitsbip by will or inter oivty^ 

See Hindu Law. 

Allotment on partition. 

See Priority. 

Amil-bil-hadis. 

See Mabomedan Law. 

Ancient lisfbts. 

See Hasement. 

Amendment. 

See Libel. 

Ancestral property. 

See Partition. 

Appeal. 

See Bengal Tenancy Act (VIII of 1885), s. 153. 

See Bent Beoovery Act (X of 1859), ss. 160, 161. 

Arbitration — Arbitrator — P/ivu Oottfiflii— Decree in aceordanoe 
'' ' with award —Civil Procedure Code (Act 2IV of 18P3), ss. 2, 623 

—Power of arbitrator ^Question of law — Bevision—Misconduct 
of arbitrator alleged.—Court of Agent to Governor-General for 
Central India. —The patties to two suits for partition 
were the members of a joint Hindu family, who owned 
property moveable and immoveable and carried on a banking 
and meroantila business in the Punjab and in the Native State 
of Bhopal. One suit was brought in 1886 by one of the mem* 
bets of the family in the Court of the Folitioal Agent in Bhopal 
for partition of the property within the jurisdiction of that 
Court: and the other was instituted in 1838 by another mem* 
ber of the family in the Court of the Bistriot Judge of Delhi for 
partition of all the properly both within and outside British 
India. By agreement cf parties **all matters in dispute " were 
eventually referred to an arbitrator, who was to determine 
" what joint property moveable and immoveable (except the im¬ 
moveable property outside British India) was to be partitioned 
between the parties,” one of the matters in dispute was the 
jurisdiotion of the Punjab Court as to the moveable property 
outside British India. The arbitrator finally submitted his 
award on 29bb June 1900. Objeofcions to it by the defendants, 
mostly on the ground of mtsconduob of theiarbitrator, were 
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Appeal— {Ooncld,)^ 

overruloa, and the Disttloh Judge ot Delhi made a deoreo in ac- 
oordanoo with fahe award for appeal and in the alternative a 
petition for revision under section 622 of the Civil Procedure 
Code was preferred by the defendants to the Chief Court* who 
held that the arbitrator must bo taken to have decided the 
question of jurisdiction, and affirmed the decree as not being 
assailable either by appeal or revision. *>^0 

by Qhulam Khan v. Muhammad Hasaan, 1. D. a, Uah in/ , 
L B. 29 I. A. 51. Similar proceedings were taken m the behore 
Court (where the suit was adjourned pending the decision by 
the Punjab Court) resulting in the decree in accordance with 
tha award made by the Political Agent in Bhopal being upheld 
on appeal by the Court of the agent to the Governor-General for 

Central India, and speolal leave being granted to appeal to the 
Privy Counoil with liberty ‘o‘^e Secretary of State for India 
In Council to intervene on the appeal. Seld. by the Judicial 
Committee, that there was no misconduct of the arbitrator 
within the meaning of that expression in the arbi^bration sections 
of the Civil Procedure Code ; and, inasmuch as it did not appear 
that the deoreo was in excess of, or not in accordance 
award, there was nothing that could justify the Court in setting 
aside or remilllng ib. Qu<sre, whether an appeal lies to His 
Majesty in Council from the Court of the Agent to the Governor- 
General for Central India Hansbaj v. Subdab Lai, And 
Hanbbaj V. DwabKa Dab. I. Li. B. 35 Cal. 64» 

Appeal, when to be dismissed for default -Talabana 

paid within the time ordered~C*vtl Procedure Code {Act XIV of 

1882) s 557 _An appeal should not be dismissed for default 

before the date 6xed for the hearing of the appeal a«‘ves. sim- 
ply beoansa the appellant has tailed to explain salistaotorily. 
why the talabana was not deposited within the period 6xed by 
the Court and without ascertaining whether there was ampla 
time after the deposit to serve the notices i^on the respondents 
Chandra Nath Das v. Kadiprasanna Cbakravabti, I. D. 

E. 35 Cal. 635 

- decree^Bengal Tenancy Act (VIII oj 188^ 

a 167— Remand order, tchen can be 

civil Procedure Code (Act XIV of 1882). .. 696:-;Where the 
cardinal point in a suit was. whether notice under s. 167 ot the 
Tenancy Act to annul certain inoumbranocs was pro- 
Jerlf served o"r not. an order of the High Court holding 
Jhat the notice bad been properly served and remanding the 
oaee to be tried out on the other issues, is a final decree and au 
appeal from the decree to the Privy Council would lie Bahem- 
Vt^T nahibhou V rarncr. I. L. R. 16 Bom. 156, anA Muzhar 
HoLn y sldha Bibi, 1. D- B. 17 All. 112. referred to. 
fnANDA Gopad G08SAIN V. Nafab Chandea Pai. Chow. 

DHBY. I. D. B. 36 Cal. 618 

Appellate Court, judgment of. 

S 00 Bioting. 

See Jurisdiction. 
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Appellate Court, power of, , „ . n i b 

Alternative relief — Goniending defendants — Fracitce. It in a mora- 
gage-suitJ. in which the plaintiffs ask for relief against two sets of 
defendants in the alternative, the first Court gives a decree 
against one set of defendants and dismisses the suit as against 
the other, the Appellate Court has, on appeal by one set of 
defendants in whioh the other set of defendants is made a party 
respondent, power to alter the decree, so as to make the latter 
liable, the real contest in the case being between the defend¬ 
ants. Vpendra Ijal Mukerjee v. Oirindra Nath Muherjeet I. L. 

R. 25 Cal. 565, Hudson v. Basdeo Bajpye, I. L. R. 6 Cal. 109, 
and Bupjaun Bibee v. Abdul Kadir Bhuyani I. Ij. R- 31 Cal. 
643, followed. Iswardhabi v, Sahbbzadi, I. L. R. 35 Cal. 
538 

Application to stay proceedings pending arbitration. 

See Arbitration. 

Apportionment. 

See band Aoquisltlon. 

Appropriation. 

See Revenue Sale. 

Arbitration. 

Application to stay proceedings pending arbitration—Arbitration 
Act {XI of 1899) s 19.—Section 19 of the Arbitration Act only 
applies, where there has been a submission to arbitration before 

the commencement of legal proceedings. RAMJiDAa PodjAR. 

V TlowaB, I. b. R. 35 Cal. 199 

See A upeal. 

_Act ax of 1899). 

S. 19. See Arbitration. 

Arrears of rent, 

Sae Interest. 

._of revenue. 

See Revenue Sale. 

Arms Act (.XI of 1878). 

Ss. 14 and 19 (/)— Temporary possession of a gun» —Section 19 (/) of 
the Arms Act does not make the mere possession of a gun. 
punishable thereunder, but a possession contrary to s. 14 of the 
Act. The temporary possession of a gun by a man, who has 
snatched it up to fire at a mad dog, which bad entered his pre¬ 
mises, is not contemplated by s. 14. Pbabhai: GuAMDBA 
Chowdhry V. Emberor, I. L. R. 36 Cal. 219 

Attachment. 

Provident Fund of Corporation of Calcutta— Subscriptions—Calcutta 
Municipal Act {Bengal Act HI of 1889), s. 73 (c)— Provident 
Funds Act {IX o/1897), ss. 2 (4) 4, 6— Provident Funds {Amende 
ment) Act [TV of 1903) s. 2— "Compulsory Deposits'*— Trustees, — 
The Provident Fund established by the Municipal Corporation 
of Calcutta is governed by the provisions of the Provident 
Funds Act of 1897 and the Provident Funds (Amendment) Act 
of 1903. These Acts render any subscriptions to the Fund in 
the bands of the Trustees of the Fund not liable to attachment. 
Seth Maiina Lal Pabbuoe v, GAiBBfOBDi 1. b. B. 35 Oal. 
641 
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Attached Pfoperty, claim to, by ahebait. 

See Exeoubion ot Decree. 

final examination for admission o/ —Bwics 
^ oXs of tho B,gh Court. 166 117. 118 132- 

Board of Examiners — Jurislietion—Oerttficate -- BoUcitors 
Act, 1877 (40 and 41 Viet., oh. 25) a. 9—Special Bench.—- 
An application by a oandidata against tha refusal o£ 
the Board of Examiners for the Attorneyship Examination 
to arant him a oertifioate of his having passed a Final 
Examination, should be made to a Special Beneh oonstitutad by 
the Chief Justioe. The application refused on the merits of the 

case. Per 'WoodKOPFB J.: By rule ll6 of the Bales and Orders 

of this Court, disoration has been delegated to the 
Examiners without any express reservation as made by s. 9 of 
the English Solicitors Act of 1877. The Court will not inter¬ 
fere w“th the exercise by the Examiners of the discretion con- 
fiXd in them, unless the Examiners refuse to eseicise that 
discretion, or do not exercise that discretion ^nestly and oon- 

scieSsiy. IN THE Maxibr op Pobno Chdndbr Dutt. 

I. E. B. 35 Cal. 915 

Attorney and ^ ^^ij^itation—Order jot taxation-Binita- 

ren 4 c? irc/ 1866^ a. 15, ScA. I/. &rt. 84-Practice.-An 
nrd« for taxation ot a solicitor's costa does not, under s. 15 of 
the Eimitation Act. stay tho institution of any siiit by him for 
*i,it n^^s Art. 84, Sob. H ot the Eimitation Act is applicable 
to such a case. Per HabiNGION, J. An order for taxation can 
J.nlv afiecl the tight to institute a suit if it relates to something 
““hLrtr a condition precedent to the bringing of a su^. 
MAKHaM Eal Mubbbjeb c. Naein Cbandba Gdpia, I. E. B. 

35 Oal. 171 

Babuana grant. 

See Pfttbition. 

Benamidar. ^.yf^^^^Veed^Creditor^Equitable mortgage 

mZticn Aci (X7 oj 18i7).Sc/r. H ^rUclea 91. 144 

declared inoperative and fraudulent.-ln order to defeat 

the claim of cn equitable mortgagee of certain property, the 
the Claim o lespondCDb and oo-member with him 

*“r^1^fnt Hrndu family, exerted on llth June 1895. what 
ot a 30 in deed ot sale ot the property in favour of the 

purported to appellant. The claim, however, was 

predecessor m ^^^ding that the vendee under the alleged 

’^ale was aware of the equitable mortgage, when the deed 
deed o* ® ^ decree was satisfied by money raised on 

was execute , moperty by the vendee. In a suit by the 

the security tbo^appollant to have it declared that the 

d«ad''of uth Juno^ 1895. was merely a benami transaction, and 
deed of 11 ■ Qj property, it was found on the facts 

tbaTthe deed was benamt and fraudulent and inoperative as 
Igainst the plaintiff. HUd, that the purpose of the fraud not 
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Benamidat— {Conlod,). Paq^ 

baying been effeotedt there was nothing to prevent the plain¬ 
tiff from repudiating the transaction as being benami and re- 
oovering possession of the propetby. Taylor v. Bowers, Ii. B. 1 
Q, B. D. 291, Symes v. Hughes, Jj. B. 9 Eq. 475, and In re 
Great Berlin Steamboat Go , I>. B. 26 Cb; B, 6l6, followed. 
KearUy v. Thomson, h. B. 24 Q. B. D. 742, distinguished. Held, 
also, that the deed being Inoperative, it was unnecessary for the 
plaintiff to have it set aside as a preliminary to his obtaining 
possession of the property. The suit was therefore governed, 
nob by article SI, but by article 144 of Schedule II of the 
Limitation Act (XV of 1877) and consequently was not barred 
by lapse of time. Petherpbrmaij Chbtty u. Moniandy 
SerVaI, I. L. R. 35 Oal. 651 ... 338 

Benami tranaaction. 

See Benamidar. 

Bengal Act VI of 1870, 

See Village Ghaukidari Act, 

-1876. 

See Land Begistration Act. 

Bengal Act IX of 187 9. 

Sflc Court of Wards Act. 

Bengal Act HI of 1884. 

. See Bengal Municipal Act. 

Bengal Municipal Act (Bengal Act 111 of 1884). 

Ss. 85 cL (a). 87 ol. (d), 113, 114 and Jurisdiction of the Civil 

Court to question assessment —“ CircuTnsiances and property 
within the Municipality,** meaning of* —Section 116 of the 
Bengal Municipal Act (III of 1884) does nob take away the 
jurisdiction of Civil Courts in a case in which it is alleged and 
established that the assessment, the propriety of which is in 
controversy, is open to objection on the ground that it is ultra 
vires* Navadip Chandra Pal v. Purnananda Saha, 3 C. W. N. 

73, and Kameshwar Pershad v. The Chairman of the Bhahua 
Municipality, I. L. B. 27 Cal. 849 referred bo. A ratepayer, 

^ho occupied a holding within the Munioipal limits, was 
assessed with an annual tax with reference to the salary earned 
by him within the Municipality. He took exception to the 
assessment under s. 113 of the Bengal Munioipal Act (HI of 
1884), but his application was rejected by the Munioipal au¬ 
thorities without recourse to the procedure laid down in s. 114 
of the Act and he declined to pay the sum assessed. The 
Municipality brought a suit against him for recovery of arrears 
of tax. Upon an objection taken by the defendant that bhe 
assessment was ultra vires and that it was not made according 
to his "ciroumsbances and property within the Municipality": 
*-^Held, that the assessment was rightly made, and that " the 
olroumstanoes and property ” meant the whole amount be 
earned, and nob what he spent within the Municipality. 
Chairman op Gibidih Mtjnicipalitt v. Sbibh Chandra 
MozdmdaB, I. L. R. 36 Oal. 859 526 

Bengftl Rent Act. 

See Civil Procedure Code, 
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Bengal Tenancy Act (Vlll of 1885) 

S. 50. Sea Land Aoqaistliioa. 

Ss, 64: (3), 61, 67. See Interesb. 

Ss. 65, 159, 188. Sae Oo-sharers. 

Ss. 65, 148 (b), 161. See Landlord and Tenant]. 

Ss. 91, 188— AppUoation for measurement by a landlord who is 
realizing his rent separately, whether maintainable—Joint 
owner—Joint landlord. Held, that it one aet of landlords 
obtains separate kabnliats entering into separata^ oonbraots for 
rent with the tenants, suoh landlords oease to be ioint landlords 
with the other oo-propriebors of the land. They beoome joint 
owners and not joint landlords. Matungini Dassi v. Bamdas 
Mullich 7 O. W. N. 93, and Qohind Chandra Pal v. HamiduUa 
Bhuian, 7 C. "W. N. 670, referred to. Reid, further, that suoh 
a landlord is entitled to make an application for measurement 
of the land oomprised in his estate under section 91 of the 
Bengal Tenancy Act. JoQNBQH Pbokash GaNGULi v . Mani- 

ADDi, I. L. B. 35 Cal. 417 . 

Ss. 106, 108—Suit in Civil Court, if maintainable, for alteration of 
entry published, A suit in the Civil Court for the alteration 
and correction of certain entries made in the reoord-of-rights 
published under Chapter X of the Bengal Tenancy Act is not 
maintainable. Jogendba Nath Ray v . Krishna Pramada 
Dasee, I. L. R. 35 Cal. 1013 

Ss. 108, 109, sub.s. (3). See Record of Bights. 

Ss. 143. 179— Bengal Tenancy Amendment Act {Bengal Act 
j o/'l907), s. 54 — Civil Procedure Code {Act XIV of 1882), 

^ 3104._Even before the passing of the Bengal Tenancy 

Amendment Act of 1907, s. 310A of the Code of Civil Proce¬ 
dure did not apply to a tenure or bolding attached In eseoation 
of a decree for arrears due thereon. AsiRUDDI Mandal v . 
MoKHada Moyee Dasi, I. L. R. 35 Cal. 543 

5 153 _ Landlord and tenant—Munsif with special power, decision 

^4 Appeal —Suit— Valuation of suit .—When a Munsif has 

once been specially empowered to exercise 6nal jurisdiction 
under s. 153 {b) of the Bengal Tenancy Act:— Beld, first, that 
it Is not necessary that the power should be conferred again on 
him on his transfer to another district ; second, that no appeal 
lies from a decision of the Munsif, where the only question de¬ 
cided was. whether the relationship of landlord and tenant exis¬ 
ted or not and the value of the suit did not exceed 6(ty rupees. 
Reid, further, that where the original claim was more than 
fifty rupees, but it was reduced to below fifty on the case com¬ 
ing on for trial, the claim must be regarded as one for less 
than fifty rupees. SHIIjABAti Bebi v . RODERiGUfifl, I. L. R. 

35 Cal. 547 

S. 167 : See Appeal to Privy Ooudo‘1. 

TIT Art 2 : See Co-sharer Landlords. 

Bengal Tenancy Amendment Act (Bengal Act 1 of 1907). 

S 54" Bengal Tonanoy Act (VIII of 1885) ss. 143, 170. 

Act III of 1899. 


Page 


See Calcutta Municipal Act. 

Act Vof 1897. 


See Bengal Estates Partition Act. 
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Bengal Act I of 1907. 

See Bengal Tenancy Amendmenb Aol. 

Bengal Estates Partition Act (Bengal Act V of 1897). 

Sb. 29. 96 ; See Mahomedan Law. 

Bequest to daughters and their respective sons. 

See Hindu Law. 

Board of Examiners, 

Sse Abborney. 

Bond, 

See Adminisirabion. 

Bond by guardian. 

See Guardian and Ward. - v 

Calcutta Municipal Act (Bengal Act III of 1899). 

S. 73 (c): See Abbaohtnenb. 

Catalogue. 

See Copyright. 

Cause of action. 

See Libel. 

Cause of a like nature. 

See Libel. Suit lor. 

Central Provinces Tenancy Act (XI of 1898). 

Ss. 45, 46. 47 and 95— Aet IX of 1883, as amended hy Act XVII of 
1889, s, 43— Ejectments suit for—Jurisdiction of Civil Courts 
Limited interest — Limitation. —^Undet seobvon 46 of bbe Central 
Province?; Tenancy Act (Xl of 1898). the transfer of an occu¬ 
pancy bolding, either in whole or in part, is voidable at the in¬ 
stance of the landlord, who, in order to recover possession of 
the holding on the ground of such a transfer, must follow the 
procedure as laid down in s. 47 of bbe Act. Bhandi Sing v. 
Bamadhin Rai, 2 C. L. J. 359. referred to. Held* further, 
that when the transfer was made before Aob XI of 1898 came 
into force, under s. 43 of Aob IX of 1883, as amended by Act 
XVII of 1889, the Civil Court had jurisdiction to entertain 
such a suit for ejectment, and that its jurisdiction was not 
taken away by the passing of the new Act. Uoder s. 43 of the 
Central Provinces Tenancy Act (IX of 1883, as amended by Aob 
XVII of 1889), a transfer of a portion only of an occupancy hol¬ 
ding is nob void, and it does not entitle the landlord to exercise 
his right of re-entry, either as regards the entire holding or as 
regards the portion transferred. A person can plead tenancy and 
in the alternative, possession of a limited interest; such a pos¬ 
session may be just as much adverse for the purpose of barring a 
suit for the determination of that limited interest. Ishan Chan¬ 
dra MitUr V. Ramranjan Chakerhuity 2 O.L.J. 125, referred to. 
iCrtARAN Singh v . Nilmoney BaIiIDar, I. L. B. 35 Cal. 470 289 

Central Provinces Tenancy Act (IX of 1883) as amended by 

Act XVII of 1889. 

See Central Provinces Teuanoy Act (XI of 1898). 

Certificate of nationality. 

See Marrioge^ 

Certificate Officer. 

See Oolleobor of 24-Parganas. 
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Ceu Act (Bengal Act, IX of 1880), 

Ss. 4, 6, 6. See eess, assessment ot. 

Cess, assessment of. 

pYo^ti of—Gesi Act i^BcfiQcilf Act IX of 1880i ss. 4i 6, 6— 
value of land—Bent. A mela or fair was held yearly on lands 
included in the holdings of agrioulbural tenants, at a time when 
they ware nob used for agrioulbural purposes, by certain per¬ 
sons, called fakirs, who executed in favour of the zemindar a 
kahuliat agreeing to pay an annual sayari chandina jama for 
the right to hold the fair. The fakirs gave the right to hold 
the fair to ifaradars, who derived profits by levying tolls on 
sellers of oabtle and other animals, at a certain rate per animal, 
from stall-keepers at so much per stall and from certain other 
parsons frequenting the fair :— Held, that the profits were not 
paid by tenant to landlord, nor for the use and oooupatiou of 
land, and, consequently, were not rent, and did not fall within 
the definition of “annual value of land" in section 4 of the Oess 
Act ; and that an assessment of cesses made by the Collect^ on 
the basis of such profits was illegel and ultra vires. Held, 
also, that the fact that the profits were not exempt from income 
tax was no bar to cesses being assessed thereon. Man%ndra 
Chandra Nandi v. Secretary of State for India, I. li. B. 34 Cal. 
967, approved, Umed Easul Shaha Faktr v. Anath Bandhu 
Chowdhuri, I. Ij. B. 98 Cal. 637. disapproved in part. Held by 
Brett, Woodboppe and Mookebjee, JJ., that the fakirs, 
the iiaradars, the oattle-sellers and stall-keepers wore mere 
licensees and had no interest in the land. Secretary OF 
State fob India t>. Kabuna Santa Chowdhby, I. li. B. 35 

Cal. 82 

Champerty and Maintenance. . • « 

Aareement opposed to public polioy—Inadequacy of price for 

perty to he recovered by suit—Hindu law Alienation by widow 
—Ratification of transactions not carried out by real heir of 
property—Contract Act ilX of 1872), s. 1^—Real owner 
joining in later transactions—Legal necessity PorUon of 
consideration of deeds of sale justified by necessity—Form of 
decree for possession and mesne profits, where deeds were held 
invalid There is no law in force in India similar in its eneot 
to the Engl ieh Baw of Champerty and Maintenance so as to 
render void an agreement which would, were such English Law 
applicable, be considered champertous. Cooncfoo 

V. Chunder Canto Mukerjee, I. L. B. 2 C^. 233 ; D. B., 4 I. A. 
21 ; Kunwar Ram Lai v. Nil Kanth, L. B. 20 T. A. 112,1. L 
R 20 Cal 843. Achal Ram v. Kuztm Husain Khan, I. L. B 27 
All 271 • L B 32 I. A. 113. followed. An assignment of pro¬ 
perty caid to be wortb three lakhs, by persona claiming to be the 
next reversioners on the death of a female owner, for a oonaidera- 
tioD of R« 52.600 of which sum Bs. 600 was paid at the time 
of the execution of the deed, and the balance payable in propor¬ 
tion to the suooocs of a suit by the assignee and assignors to 
recover the prorcrty. for the prosecution of which suit the as¬ 
signee was to supply the funds, held not to be a transaction 
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®oiittary to a publio policy and void on that ground by reason of 
the provision for payment of the purchase money. ‘Whether it 
was an unfair and unconscionable bargain by reason of the in¬ 
adequacy of the price was a question between the assignors and 
assignee) which it was unnecessary to decide in a suit in which 
the assignors did not repudiate the transaotioui but asked that 
effect be given to it and for that purpose joined the assignee as 
plaintiff in the suit. A person, who claims title under convey¬ 
ances from a Hindu female heir with a limited interest, and who 
seeks to enforce that title against reversioners is always subject 
to the burden of proving not only the genuineneas of his con¬ 
veyances, but the full comprehension by the limited owner of 
the nature of the alienations she was making, and also that 
those alienations were justified by necessity, or at least that 
the alienee did all that was reasonable to satisfy himself of the 
existence of such necessity. And this burden lies the more 
heavily on one who comes into Court with the case that he did 
not take from a limited owner, but from one, whose title he 
alleges to have been adverse to that owner. The defendant's 
title to the property in suit depended on an alienation made in 
his favour by one of three Hindu ladies, who was not the heir 
of the last male owner, and on two subsequent deeds of sale, 
which it was sought to set aside in this suit, in which the real 
owner had joined : BeU, with reference to the earlier transac¬ 
tions, that the onus on the defendant had not been discharged, 
and that there was no satisfactory evidence that they had 
been authorized in any way by the real owner. Nor could she 
ratify them under section 196 of the Contract Act (IX of 1872) 
by becoming a party to the later transactions ; it would be a 
serious extension of the law, as hitherto applied, bo hold that a 
woman with a limited interest could by acts expost facto charge 
upon the estate, which she represents, obligations not originally 
binding upon it. Though the deeds of sale were therefore in¬ 
valid, the consideration being for the most part not justified by 
legal necessity, yet as bo certain sums in both deeds as to which 
such necessity was established it was held that the first Court 
had rightly made the decree for possession conditional on the 
payment by tbo plaintiff of sueb sums to the defendant. As 
the deeds were void, as such, the claim for mesne profits was 
well founded. Bhaqwat Davaij Singh v. Dbbi Datai» 
Sahu, I. L. B. 35 Cal. 420 

Charge upon immoveable property. 

See Principal and Agent. 

Charter Act (24. 23 Viet. o. 404) s 15. 

See Criminal Procedure Code (Act V of 1898), s. 476. 

Ciiaukidari chakran lands. 

Resumption by Oovernment —Swi* for possession—Village Chauki- 
dari Act {Bengal Act VI of 1870), s. 61 —Specifio performance of 
contraett suit for *—Where some of the putnidars and the dur~ 
putnidar brought a suit, making the remaining putnidar a de¬ 
fendant. bo recover possession of chakran lands found to be a 
part of the pa^nt:—Held, that this was not an action for specific 
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Cbauktdari Chakran Lands— [Concld.). 


Pa(}b 


performanod of oonbraofa, but) for posseasion of ohakran lands 
inoloded in hbo pittni* Ranjit SiriQh v. Radha Charan 
Chandra, I. L. B. 34 Cal. 664, dissentied from. Kazi Netoas 
Khoda V. Bam Jadu Dey, I. L. R. 34 Cal. 109, and Hari 
Narain Mazumdar v. Mokund £jal ^undal, 4 C. W. N. 814i 
referred to. Banwari Mukonda Deb v. Bidho Sundar 
ThakUb, I. Xj. B. 35 Cal. 346 

The Village Chauktdari Act {Bengal Act VI of 1870). s. 61* construe- 
tion of—Bight created by the ohaukidar, effect of. —The words 

“ subject to all oontraots heretofore made.in whioh such 

land may bo situated " in section 61 of Bengal Aok VI of 1870, 
refer to contracts in the nature of pabnls or mukararis created 
by the zamindar himself in respect of the village in which the 
cbaukidar's land or any portion of it Is situate, and do not reserve 
the rights created by the chaukidar, whose land is resumed, in 
favour of a third person. Krishna Kihkar Dutt v. Bhagwan 
Dab, I. D. B. 35 Cal. 185 
CivU Courts Act fXIl of 1887). 


S. 13, See Decree. 

Civil Jurisdiction, /* .,7 * ,QnQ^ 

See Criminal Prooedore Code (Act V of 1898), s. 

Civil Procedure Code (Act XIV of 1882). 
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S. 13. See Bes Judicata. 

S. 13 Expl. II : See Bes Judicata. 

Ss. 20, 24. See Practice. 

5 * 30 —service of — Dismissal of suit. It Is the duty of the 
Court to cause service of the notices or advertisements to be 
published as required by s. 30 of Civil Procedure Code (Aot 
XIV of 1882). If a plaintiff omits to move the Court for that 
purpose, his suit should not be dismissed on account of the 
failure of the Court to perform the duties imposed upon it by 
that section. Mukh Dai, Singh v, Jaqdeo TewaRI, I. D. B. 

35 Cal. 1021 


S. 32. Sec Parties, , i 

Ss 108, 157_Swif part'heard—Adjourned hearing—Withdrawal 

of defendant's Counsel — Decree — Remedy, —At an adjourned 

hearing of a part-beard suit, the plaintiff having closed his ease, 

and the case of the defendant having been partially entered into. 

Counsel for the defendant applied for a further adjournment, 

whioh was refused, and thereupon be withdrew from the ease. 

In his absence the Court passed judgment on the merits of the 

case An application to have the decree set aside as an ex-varte 

aeoiee Twas dismissed on the ground tha* under the oiroum- 

.tanoes of the ease an applioation under s. 108 oombined with 

«5 157 of the Civil Procedure Coda could not lie. KadbR 

Khan v. Juggeswab Pbabad Singh, I. D. 1^- 35 Cal. 10^3 ... 

S 129 —Judgment—Judgment written after transfer of th^udge 
from the place, where the case was heard, if uaiid.—The judg. 
ment mf erred to in seoMon 199 of the Civil Procedure Code, 
which can be pronounced by a Judge’s successor, may be written 
after be has ceased to exercise jurisdiction la the place, where 
the cause of action In the suit to which the judgment relates, 
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Civil Procedure Code (Act XIV of 1882)—(Oon(d.). Paob 

arose, owing to his transfer or proceeding on leave. Mutty hall 
San V. Deshkar Boy, 19 W. B. 1 held inapplicable. Parhuity v. 
Miggin, 17 W. K. 475 and SwTit^ar Kuar v. Ghandreshwar 
Parsad Narain Singh, I. Ij. R. 34 Oal. 293, followed, Sax^KN- 
DHA Nath BayOhaqdhri v. Kastdra Komabi Gha'E'WAI*Ij<, 

I. li. B. 35 Cal. 756 ... 463 

S, 211. See Mesne Profits. 

Ss. 223 and 649. See Deoret*. 

S. 244. See Sale in execution of Decree. 

Ss. 244, 533. See Breoution of Decree. 

S. 257 A— Agreement out of Court, to pay rent decree by instalments 
on hypothecation of property, if illegal~Suit to enforce such 
agreement, if maintainable. —A suit lies bo enforce an agree¬ 
ment embodied in an instalment-bond executed, without the 
sanction of the Court, in favour of the decree-holder, hypothe¬ 
cating certain property for payment of a decretal amount. 

Lalji Singh v. Gava Singh, I. Ij. R. 25 All. 317, referred to. 

Held, further, that the provision as to giving time to execute the 
decree is not illegal, though it may be Incapable of enforcement, 
as the agreement was not made with the sanction of the Court. 

Juji Kamti v. Annai Bhatta,!. L. B. 17 Mad. 382, referred bo. 
BRiihCHAMBRBs V* Sarat Ohamdra Ghosh, 1. D. B. 35 Cal. 

870 . ... 532 

S. 276. 8^6 Basement. 

Ss. 244, 278. See Execution of decree. 

S. 283. 8sc Valuation of Suit. 

S. 310A. See Bengal Tenancy Act (Vllt of 1885), es. 143, 170, 

8.373— Act X of IQ59 —8ui{yor rent—Withdrawal of Suit. —The 
provisions of s, 373 of the Civil Prooaduro Coda (Act S.IV of 
1882) have no application to suits institnted under Act X of 
1859, which is a complete Code by itself. Nilmoni Singh Deo v. 
Taranath Mukerjee, 1. L. B. 9 Cal. 295, Sadai Natk v. Serai 
Naick, 1. D. B. 28 Cal. 532, discussed and distinguished. Mo~ 
kunda Bullav Ear v. Bhagahun Chunder Das, 1. D. B. 21 Cal. 

514, Badha Madhub Santra v. Lukhi Narain Boy Chowdhry, 

1. L. B. 21 Cal. 428, Nagendro Nath Mullick v. Mathura 
Mohan Parhi, I. D. B. 18 Cal. 368, Hare Krishna Mahanti v. 

Biahun Chandra Mahanti, 7 C. L. J 426, referred to. Godam 
Mahomed v . Shidendba Pada Babbrjrb, 1. D, B. 35 Cal. 

990 ... 605 

Ss. 373, 374. 8ee Jurisdiction. 

S. 375. See Compromise. 

Ss. 389, 390. See Commission. 

S. 461— Joint Mitakshara family — Minor—Next friend—Minorca 
money in Court—Managing member of Mitakshara family^ 
Withdrawal of money from Court. —The managing member of a 
joint Hindu family governed by the Mitakshara school, who is 
also appointed guardian ad litem of his minor brother for the 
purpose of a rent suit, in which both the brothers obtained a 
decree for arrears of rent against their tenant, is exempt from 
the restrictions imposed by s. 461 of the Civil Procedure Code. 

Sham Kuar v. Mchanunda Sahoy, 1. L. B. 19 Cal. 301, 
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AvpovUr V. Rama Suhha Aiyartt 11 Moo. I. A. 75, Qaribulla v. 
Khalak Singh, I. L- R. 25 All. 407: L. R. 30 I. A. 165 and 
Kaihusheri Pishareth v. Vallotil Manakel Norayanant I. R. R. 3 
Mad. 234, referred to. HarIHAr Pbrsad Sinqh v . MaihubA 
liAli, I.Ii R. 35 Cal. 561 

S?. 6U3, ol. £. and 588, ol. 24. See Reoaiver. 

S. 557. Sea Appeal. 

Ss. 560, 588. Sea Rent Reoovety Aot (X of 1899), ss. 160,161. 

S. 662. jSee Letters Patent Appeal. 

B. 595. See Appeal to Privy CotJnoil, 

S. 623. See Land Acquisition Aot (£ of 1894), ss. 18, 30, 31, 32. 

S. 623, See Criminal Procedure Codo*(Aat V of 1898) s. 476. 

S. 622, See Appeal. 

Claim against Railway administered by a Company. 

See Railway Company. 

Cohabitation with habit and repute. 

See Marriage. 

Collector of 24 'Parganas, 

See Notice, Service of. 

Co'lessors. 

See Forfeiture. 

Commission. , , ^ j ^ 

Evidence ^Evidenoe taken on commission on behalf of ine defen¬ 
dant—Bight of the plaintiff to refer to such ividcnce—Civil 
ProoedtiTe Code i.Act 2ilV of 1882), es. 389, 390 Practice, 
Regard being had to the provisions of ss. 389 and 390 of the 
Code of Civil Procedure (Aot XIV of lb'82) as also to the prac¬ 
tice of the mofussil Courts, the deposition of a pwrdanas^tn 
lady taken on oommisson, although not tendered by the party 
on whose behalf it was taken, is yet admissible in evidence 
and can be referred to by the other side as a part of the record 
of the oa? 0 . Knsum Kumari Boy v. Satya Banjan Das, I. L. R. 
30 Cal. 999, and Hemanta Kumari v. Banku Bekari Stkdar 
9 C. W, N. 794 distinguished. Ntslanni Dassee v. Nundo Lall 
Bose I L. B. 26 Cal. 591, and Dwarka Nath Vutt v. Qunga 
Vayi , a B. L. B., App. 102, referred to. (1907) Man Gobinda 
Chowdhuri V. Shashindba Cuandba Cho^dhdri, I. L. R. 


35 Cal. 28 
Common object. 

See Private Defence, right of. 
Compensation money. 

See Land Acquisition. 
Competition rent. 

See Mesne pro6bs. 
Complaint. 

See Sedition. 


Compromise. 


Petition of compromisr-—Begistraiion Act (71/ of 1877), s. 17 ilforf* 

QCkQc _ ^ItfiTncvcahlc pTop6fti6S—^p6tition CHutqb on imfnoveaolo 

property — Cte*l Procedure Code {Act XIV of 1882), 3, 376 
Transfer of Property {Act IV of 1882), ss. 69 and 100.—Upon a 
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Compromise— {ponold.'). PaoB 

I 

snib for reaovery of money due on bahihhata aooonnbsi a oompro- 
mise was oome tOi aod a pebibion filedi and in aooordanoe with 
bbe pebibion a decree was made bo bbe following effeob, viz.t bhab 
bbe defendanbs do pay bo bbe plainbifis a oerbain sam of money 
together wibh inberesb, in instalments, bub in default of payment 
of two insbalmenbs, the whole amouabi wibh interest, will be 
realizable at once. The decree further declared fabat the imrno- 
veable properties •specided therein should be hypobheoated 'for 
bbe realization of the said money, and that bbe defendants 
should nob be able to create an incumbrance on the same. A 
oerbain sum of money having been realized, the plaintiff brought a 
euit for the balance under bhe provisions of bbe transfer of proper¬ 
ty Aob, and prayed for bhe sale of bhe properties specified in the 
schedule to the said decree. On an obieotion by the defendants 
that bbe compromise decree was void for want of registration 
and non oompltanoa with the provisions of section 59 of bhe 
Transfer of Froperfay Act, and was of no effect in so far as it pur¬ 
ported to create a Hen on immoveable property : Held^ that 
having regard to b. 17, ol. (i) of the Indian Bagisbrabion Aob, the 
compromise decree need nob be registered. Held, also, that as 
the droree under construction had libtle resemblance in form to 
a simple mortgage, and the hypothecation clause created a lien 
and prohibited further inoumbranoes, bhe parties only intended 
to create a charge, and nob a mortgage, on the immoveable pro¬ 
perties mentioned in bbe schedule to the decree, and therefore 
section 59 of the Transfer of Property Act had no application, 
and the abeenoe of the formalities required by that section 
would not bar bhe relief, which might be obtained by sec¬ 
tion 100 of the Act. Held, further, that as the hypothecation 
of immoveable property in the consent decree was the considera¬ 
tion for the time allowed for payment of the sum decreed by 
instalments, and as it was an integral and necessary part of the 
adiusbmenb of the claim in the suit, bhe hypothecation clause 
was properly inserted in the consent decree, and bhe Court did 
not aob against the provisions of section 375 of bhe Code of Civil 
Procedure in allowing its insertion. GOBil^DA Chandba PaIi 
v. Dwabka Nath Pad, I. L. B. 35 Cal. 837 613 

Compulsory deposits. 

See Attachment. 

Concurrent Jurisdiction. 

See Bes judicata. 

Consideration. 

See Mortgage bond. 

Constructive posesssion. 

See Partition. 

Contingent right. 

See Jurisdiction. 

Contract. 

Sea Act XIII of 1859, ss. 2, 5. 

Ss. 2, 3. 

Oontraot in writing registered—Goniraot signed by only one party, but 
acted on by both — Covenant—Remote consequence of breach of 
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Contract ^(Oonold »). 


oontraot — Damage—himitaiion Act {XV of 1877), SoK^ II, 
Art, 116.— A oontraofc, which has, In fact, been regisfcered is no 
less a ** oonbraot in writing registered within the meaning of 
Article 116 of the Limitation Act, beoanse it bears the signature 
of only one of the parties, in the absence of any statutory pro* 
vision regarding the signatures of both parties. Ambalavana 
Pandaram v. ’Faguraw, I.L.B. 19 Mad* 59, Kottappa v. Vollur 
Zamindar, I. L. B. 25 Mad. 50, Zamindar of Vizianagram v. 
Behera Suryanarayana Patrulu, I, L. B. 26 Mad. 587, followed, 
Apaji Bapuji Karjupi v. Nilkarttha Annaji, 3 Bom. L. B. 667, 
not followed. Whore there is an agreement between the lessor 
and the lessee that the lessee was to pay to the superior land¬ 
lords the rent, which the lessors were bound to pay to them 
under their contract with the superior landlords, and owing to 
the failure of the lessee bo pay the rent, the leased property 
was sold. Held, that the loss of the property was not the 
natural consequence of the default of the lessee to comply with 
his covenant and the lessors are only entitled to compensation 
for any loss or damage, which naturally arose in the usual 
course of things for the breach of the contract. GIBISH 

Ohandra Dab v Kunja Behaui Malo, I. L. B. 35 Gal. 683. 

Contract Act CIX of 1872). 


S. 20. See Administration. 

. Ss, 59, 60. Sea Kevcnue sale. 

S. 196, See Champerty and Maintenance. 

Contribution, suit for. ^ . 

Deeres for mesne profits—Shareholders in estate Payments made by 
the various parties at various times on decree—Rectprocal rights 
" and obligations towards each other on such payments-Calcula¬ 
tion of interest on such portion of decree as from itrne to ttme 
remained unpaid—Adjustment of accounts so as to equalize 
rights and liabilities according to proportionate sharaa tn 
estate —The appellants and respondent were jointly liable 
under a decree for mesne profits of a share in an estate, of 
which share they had for many years been in wrongful posses¬ 
sion On 3rd April 1883 the amount of the decree was finally 
a<=oertained as Bs. 85.795 with Interest at 6 per cent, from 12th 
May 1879 until realization. The liability under the decree was 
finally extinguished by payments made at different times by the 
various parties extending down to 17th September 1889 
all which time interest was running on so much of the decreed 
amount as for the time being remained unsatisfied. In a suit 

for contribution between the patties, disputes arose as to tboir 

reciprocal rights and obligations towards each other having 
regard to the amounts of tboir several contributions, the times 
at which they had been made, and the different proportions of 
their interests in the other shares in the estate itself; and 
when the suit came on 

tho-e shares bad been ascertained. but their Lordships 
remitted the suit to the High Cotirt to retake oertam 
accounts and give consequential relief thereon ; Beld. that 
what ought to be taken as the amount representing the total 
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Contribution suit for —{PonoldX ^ Paob* 

debt to be disohargad was nob the aofanal snm reoeived by the 
deoree-holder in satisfaobion of the decree, viz,, Bs. 1,25.826, 
nor a snm arrived at on the footing that the principal and in¬ 
terest bad all been paid on the same day viz., I7th Septem¬ 
ber 1889, which amounted to Be. 1,39,059; but an amount 
arrived at by crediting interest at the same rate on each amount 
paid in favour of the party on whose behalf it was paid, from 
the date of payment until the final satisfaction of the decree, 
viz,, Bs. 1,48,873 and that sum was the amount, which was to 
be divided amongst the parties in proportion to their several 
interests in the property. The burden to be borne was made 
heavier bo all by reason of the length of time over which the 
liquidation was protracted, while the rights of individuals were 
equalized by the allowance of interest on their contributions 
from the time they were made. The account should be taken 
on the above footing and the amounts of their several oontribu* 
tions set off against their several liabilities so adjusted. This 
having been in effect dona by the High Court the appeal was 
dismissed. Guau Prosanna Lahibi v, Joiindba Mohan 
liAHiRi, I. D. B. 35 Oal, 303 ... 187 

Complain tiff. 

Seo Limitation Act (XV of 1977J s. 22. 

Co -owners. 

See Partition. “ 

Copyright. 

Infringement—Illustrations in catalogue—Portion of catalogue pro¬ 
tected—Puffing statements — Injunction. —The plaintiff lis not 
prevented from suing to restrain the infringement of copyright 
in certain illustrations in his catalogue, by the fact that 
the copyright in some of the other illustrations in the same 
catalogue is vested in others. Lamh v. Evans [1892], 3 Oh, 

462, followed. lb is no defence to an action bo pre¬ 
vent infringement of copyright in a book, that the book 
contains inaccurate statements, where the statements are in ' 
the nature of puffing statements, unless a strong case of fraud 
on the public has been made out. Maofarlane & Go. v. Oak 
Foundry Co., 10 O. of S, Cas. (so.) 801 referred to. LawbbnoB 
V. BubhnedIi, I. L. B. 36 Cal. 463 284 

Co eharers. 

Eight of one co-sharer to sue for the whole rent, making defendants 
his co-sharers, who refuse to join in the suit as plaintiffs—Bight 
to bring whole tenure to sale—Agreement to pay rent to co-sharers 
separately, effect of—Bengal Tenancy Act {VIII of 1886), ss. 65, 

162,188.—By the express terms of the Bengal Tenancy Act (VIII 
of 1885) in the event of rent being unpaid, the owners of the 
zemindari interest are entitled by suit under that Act to bring a 
patni to sale with the consequences prescribed by the Aofc. And 
it is a general rule—arule not derived from the Bengal Tenancy 
Aofc bub from the general principles of legal procedure that a 
sharer, whose oo-sbarers refuse to join him as plaintiffs, can 
bring them into the suit as defendants and sue for the whole 


696 


QBNBBAli IBdBX 


Co-«h«rers—(OoncW.). 

rent of the lanura. Section 188 of the Aot does not ptaolude 
suoh a suit; the 6Ung of a suit nofc being ft thing, which the 
Iftndlord is, nnder the Act **requirea or authorized to do, but 
an application to the Court against an alleged grievance, ■which 
the plaintiff Is entitled to subtnlt, not by reason of any 
Sion in the Tenancy Aot, but under the general law. Al¬ 
though an agreement, expressly proved or implied by the con¬ 
duct of the parties, for the payment of rent to oo-sharer land¬ 
lords separately, may establish the right to sue separately tor 
the shares of rent receivable by the separate shareholders, yet 
Buoh an agreement merely affects the right to sue separata y 
rent and in no other respect modifies the terms of holding, 
right, therefore, to bring the tenure to sale for arrears o 
remains in.aok. and also the righft of one 
making his oo-sharers defendants, when they 
plaintiffs Pramada Nath Bot v. Bamani Kanta 

I. li. B. 35 Cal. 331 

Co-sharer landlords— ^ 

Separate colUetionof rent—Suit for eriHre rent ' defen- 

whole interest of one eo-sharer making o*’‘«^®°7wrrro/18851 
dants—Maintainability-Bengal Act mil of looou 

Soh. III. Art. H-Limitation Aot {XV of 1877) Seh. II. Art.XW 
Where a tenant is jointly and severally liable I 

several oo-sharer landlords, a suit for rent by 
the whole interest of one of the oo-sbarers 
oo-sharers parties defendants is mamta.nablo and “ 
for the entire rent is valid; Pramada Nath Boy -r. 

Kama Bov. I. 1.. B. 35 Cal. 331; L. B. 36 I. A. (1) 73 Jol 

lowed. Held also that suoh a suit is governed by the Bengal 
Tenancy Aot (VIII of 1885). Soh. III. Art. 2. Mo^ndra Nath 
Kalamooree v. Koilash Chandra Dogra. 4 C. W. N. 60^ 
distinguished. Sabhi Kumab Mibbahab v. Sebta 
BanEBJBB, I. li. B. 35 Oal. 744 

^*“*i^tgage decree-Exeoution .of ®90 

perties—Transfer of Property Aot {TV of 1883^ s ^ 

decree-holder in executing a mortgage decree must for ttoe 

purpose of recovering the costs awarded by in 

in the first instance against the property mortgaged . i^n 

iL event of the same being found insufficient ho 

fT costs ?s a part of the mortgage K^ar. 

T T x> 1A Pikl IflS DamodcLT I/flS rLU^rt 

I. D. e'. 10 All.' 179. distinguished. 

Prasad. I. L. R. 20 All. 523. followed. BaJ KdMAB SinGH «. 
Sbbo Narayan Sahu, I. tj. B. 35 Cal. 431 

Counsel's address, restriction of. 

Sss Seonriby for good behaviour. c.,u « (4^ 

Court Fees Act (Vll of 1870), Sch. II, Art. 17. Sub s vl). 

Court of Wards Act (Bengal Act IX of 1879). 

Ss. 14, 39, 40, 48. 49, 50. See Mahomedan Law. 
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Fa«b 

Covenant 

See Gontraob. 

Creditor 

See Bonamldar. 

See Ezeoutirix. 

Criminal breach of trust 

See Act XIII oC 1859| ss. 3i 5. 

——Dishonest oonversion—Partnership—Liability of a partner to 
account for partnership money—Penal Code {Aot XhV of l860)i 
8. 406.—A partmer is entitled to be called upon for an aooonnt 
of the expend itar6 of the money, which he has received, and it 
is open to him to spend the money received by him and to 
account for it in dealing with the partnership. Where It was 
not satisfactorily made out that this was nob done, and could 
nob be made out in the absence of a proper demand for accounts, 
it was held that there was no dishonest conversion, which 
would justify his conviction under s. 406 of the Penal Code. 

Dkbi Prasad Bhaqat v. Nagab MuIiIi, I. Ii. B. 35 Oal. 1108 675 

Criminal Procedure Code (Act V of 1898), 

Ss. 96, 98, 190(l)o, 526, 537. See Search warrant. 

S. 106. 

See Unlawful Assembly 

S. 106 (3). See Jurisdiction. 

Ss. 107, 117, 118. See Security to keep the Peace. 

Ss. 110, 117, 192, 256, 528, 529 (/), 640. See Security for good behaviour 

S. 133. See Public Nuisance. 

S. 145— Possession—Dispute concerning land—Jurisdiction ofMagis- 
traie—Proper question for determination—Actual possession —* 
Decision based not on oral evidence, but on settlement proceed¬ 
ings* —The only question, which a Magistrate has to decide in a 
proceeding under s. 145 of the Oriminal Procedure Code is, as 
to who is in actual poasession of the disputed land. Where the 
Magistrate, while bolding that the oral evidence of actual pos¬ 
session was in favour of one party, proceeded to discuss and de¬ 
cide as to the legal effect, under the Bengal Survey Aot, of a 
recent order of an Assistant Settlement OfiScer, passed In an in¬ 
quiry into a boundary dispute between the parties, awarding 
possession to the opposite party and also as to the maintain¬ 
ability under the oiroumstanoes of proceedings under s. 145 of 
the Code, the civil remedies available to the defeated party, the 
legality of the above order and his power bo set the same 
aside and directed the first party to be maintained in possession 
in accordance with euob order :— Seld% that the Magistrate had 
acted without jurisdiction in going into these matters instead of 
determining the question of actual possession on the evidence 
in the case. KoOHAl Fakir p, BoMESH Chardba BisWas, I. 

L. B. 35 Cal. 795 ... 486 

S. 145. See Dispute relating to land. 

S. 145. See Review. 

S. 145. See Fishery. 

Ss. 4 (h), 196, 200. See Sedition. 

Ss. 233, 235, 482. See Misjoinder of Obarges. 
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Criminal Procedure Code (Act V of 1898)— [ConoldJ). 

Ss, 257, 349. See Wlliness. 

Ss, S50, 528. See Transfer. 

Ss. 367. 4:24. See Judgment of Appellate Court. 

S ^1%—Jurisdietion of High Court—Civil Jurisdiotion—Civil Pro¬ 
cedure Code Uc« XIV of 1882). s, 622—C?iar<er Act (24 and 25 
VicU C. 104), s. lb—Nature of High Court's revtsional furtadto- 
tion—Criminal proceedings, stay of, pending civil appeal—Stay 
not justifiable, when it would defeat ends of justice.—“Vf here the 
Disbriot Judge has initiated proceedings under s. 476 of the 
Criminal Procedure Code,— Held, first, that it is doubtful, if the 
High Court exercising civil jurisdiction has power to stay the 
criminal proceedings ; HeZd, secondly, that the provlsioi^ of 
s. 15 of the Charter Act of 1861 do not appear to give the High 
Court power to interfere in the case ; Baj Kumar* ^^* 3* 
Bama Sundari Debi, I. L. B. 23 Gal. 610, followed. Held, 
thirdly, that the High Court must have regard to the nature ot 
the revisional jurisdiction and must not allow what would 
virtually be an appeal from the order ; In re Alamdar Husain, 
I. li. B. 23 All. 249, followed in principle. Held, lastly, that 
when on the evidence in a case, the Court below is of 
oDinion that it is in the highest degree desirable that the en- 
nuirv should be conducted both in the interests of justice as 
well as of the accused and of all parties oonoerned as speedily 
as possible, the High Court would not be justified in staying 
proceedings, merely because a civil appeal from the judgment, 
out of which the oriminal prooeedings were 
in the High Court. In re Bal Qangadhar Ttlak, I. H. B. 2b 
Bom. 786, followed. Hem Chandra Ba^ ti. Atal Bbhabi 

Eat, I. Ij. B. 35 Cal. 909 

S. 476. See Prosecution, order for. 

Criminal Proceedings. 

See Bvidenoe. 

Criticism of Government. 

See Sedition. 

Culpable homicide. 

Sec Jury, Trial by. 

Customary right. 

See Mahomedan Law. 

Custom. 

iSee Biparian owner. 

Damage* 

Sec Contract. 

Dayabhaga. 

See Hindu Law. 

Death, presumption of. 

See Evidence. 

Death-illness, what constitutes. 

iSee Mahomedan Law. 

Death-bed gifts. 

Sec Mahomedan Law. • , . , . • 

Debt incurred for necessaries bmds minor s estate. 

See Quardian and Ward. 


Pass 
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Deceased wife*s sister. 

Sea Marriage, Nullity of. 

Deception, evidence of. 

See Trade*mark. 

Declaratory decree. 

Potoer of Court to make declaratory decree—Suit for possession by 
alleged next reversioners on ground that their mother, who held 
a woman’s estate in immoveable property, was dead—Failure 
to prove mother's death—Dismissal of suit so far as possession 
was concerned, and declaratory decree made as to plaintiff's 
title .—The plaintiffs brought a suit for oertaio immoveable pro¬ 
perty as the next reversionary heirs of a deceased Hlndui and 
the only relief they claimed was possession on the allegation 
that their mother, who had succeeded to a woman’s estate in 
the property, was dead. 'B.eld, that on the finding by the Oourb 
that the evidence failed to estahlish the fact of the mother’s 
death, the suit should have been wholly dismissed. Other al¬ 
legations made in the plaint that alienations made by the alleg¬ 
ed mother were not justified by legal necessity, and that the 
plaintiffs were really her sons, which were both denied, were 
merely argumentative steps towards the only decree sought, 
namely, possession ; and under the oircumstanees the Court was 
not entitled to make a declaratory decree in the plaintiffs* 
favour on those allegations after the failure of the sole cause of 
action. Walihan v. Joqeshwab Naratan, I. It, B., 36 Oal. 
189 

Declaratory Suit. 

See Jurisdiction. 

Decree. 

See Execution. 

Execution—Civil Procedure Code (Act XIV of 1882) ss, 223 and 649 
— Court, which passed the decree—Civil Courts Act {XII of 
1887), s. 13.—After a decree was obtained in the Court of the 
Subordinate Judge of Muzaffurpore the Local Government by 
notification formed Larbhanga which was included in the 
Muzaffurpore district, into a separate district : Afterwards the 
assignee of the decree applied to the Subordinate Judge of Dar- 
bhanga for substitution of his name and execution of the decree. 
The suit, if it bad been instituted at the time of the application, 
would have bad to have been instituted at the Larbhanga 
Court. Seld : That under the provisions of s. 649 of the Civil 
Procedure Code the Court at Larbhanga had jurisdiction to en¬ 
tertain the application. Datohman Pande v. Madan Mohun 
Shye, I. L. B. 6 Cal. 613, and Jahar v. Kamini Debi, I. L. B. 
28 Cal. 238, followed. Kalipado Mukherfee v. Dina Nath 
Mukerjee, I. L. R. 25 Cal. 316, and Panduranga Mudaliar v. 
Vythilinga Beddi, 1. L. B. 30 Mad. 637. distinguished. UdIT 

Narain Ohaodhuri n. Maihura Pbabad. I. L. E. 35 Cal. 

974 

Sale Execution—Bight of purchaser—Estoppel by conduct — lAort^ 
gage. In execution of a money-decree certain property was 
purchased. The said property was subject to a mortgagCi but 
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Decree — {Ooncld ,), Pacb 

nob a morbgage exeoubed by the judgmonb-debbor albhougb tho 
^ judgment-debbor would himself have been esbopped from deny¬ 

ing liabiliby under the mortgage on aooount of his oonduot in 
the mortgage bransaobion. Held* bbab the purchaser was equally 
bound as the jadgmenb-debbor inasmuch as the right, title and 
interest of the judgment-debtor had passed bo the purchaser, 
and his purchase was therefore subject bo the mortgage. Poreih 
Nath Mukerji v. Anath Nath Debt I L B. 9 Oal. 265, Mahomed 
Muzuffer Sossein v. Kiahori Mohun Roy^ 1. L. B. 22 Oal. 909. 
Ramcoomar Koondu v. Macqueeut L. B. 1. A. Sop. 40; 11 B. li. 

R. 46, Sarat Chunder Dey v. Qopal Chunder Laha, 1. Ij. B. 20 
Cal. 296, li. B. 19 I. A. 203; Porter v. Incellt 10 0. W. N. 313, 
referred bo. Prayaq Baj v. Sidhxj Pbasad TbwabI, I. Ii. B. 

35 Gal. 877 ... 636 

Oonatruotion oj decree on mortgage—Decree under aeotions 86 and 88, 
Transfer of Prov^rty Act {IV of 1882)— "Future interest" — 

Power to give interest after date fixed for payment—Interest to 
date of realization of mortgage debt, — In a suit for foreclosure a 
conditional decree was made under sections 86 and 88 of 
the Transfer of Property Act CiV of 1882) for the sum 
due for principal and interest on the mortgage, and for 
costs, for redemption on payment of the amount so due, *'with 
future interest at 7 annas per cent, per mensem from the date 
of suit, on or before the I 8 bh March 1897,” and for sale on 
default of payment: and the deoreetwas made absolute on 26th 
Jane 1898 :—Heldt on the oonatruotion of the decree, that on 
such default the plaintiffs were entitled in execution bo future 
interest at 7 annas per cent, per mensem,” after the date fixed 
for redemption, and up to the date of realization of the entire 
amount. Maharajah of Bharatpur v. Kanno Dei, I. L. B. 23 
All. 181; L. B. 26 I. A. 35. and Sundar Koer v. Rat Sham 
Kfiahen, I. Ij. B. 34 Gal. 150; li. B. 34 1. A. 9, followed. 
GoKCliDAB V. Ghasibam. 1. Ii. B. 35 Gal. 221 ... 137 

See Sbebaib. 

See Civil Procedure Code (Act XIV of 1882), ss. 108, 167. 

See Mesne profits. 

Decree for damages ; 

Sec Basement. 

Decree, cx-parte. 

See Bes Judicata. 

Mortgoge — Personal deoree—Inherent power of Court to set aside ex- 
parbo deoree — Transfer of Property Act {IV of (1882), a. 90— 
Succession Certificate Act {VII of 1889), s. 4 .—A deoree under 
8 . 90 of the Transfer of Property Act having been made ex- 
parte. Held, that there is inherent jurisdiobton in the Court bo 
set it aside. Bihi TasHman v. Harihar Mahto, I. Ii. B. 32 Cal. 

253, followed. Held, further, that if the deoree be a personal 
decree for a large snm, it ought nob to have been made ex^parte. 

A deoree can only be passed under s. 90 against a defendant, 
from whom the balance is legally recoverable. Having regard 
to s. 4 of the Succession Certificate Act, the Court cannot pass 
any deoree under s. 90 in favour of the representative of the 
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Decree ex-parte— [Ooneld.). Pass 

mortgagee, i£ no oertifioats has been granted to him, and a 
grant of the oertlhoate subsequent to the passing of the decree 
under s. 90 is not snfRoient to get rid of the difficulty in his 
path. AsDUii Sattab v. Sat7A Bhusan Das. 1. Ij. B. 35 
Gal 767 ... 46b 

Decree for rent: 

See Landlord and Tenant. 

Decree on mortgage, construction of : 

See Decree. 

Decree for possession and mesne profits, form of, where deeds 
are invalid; 

See Champerty and Maintenance. 

Dedication to particular sect: 

See Mahomedan Law. 

Deed: 

See Benamidar. 

Deed of gift, validity of ; 

iSdc Mahomedan Law. 

Defective judgment: 

See Judgment of Appellate Court. 

Defence witnesses, limitation of time for examination of: 

jSee Security for good behaviour. 

De novo trial: 

See Transfer. 

Depositions: 

See Bvldence * 

Deposit in Court: 

See Interest. 

Dishonest conversion : 

See Criminal breach of trust. 

Dispossession : 

See Partition. 

Dispute relating to fishery ; 

See Fishery 

Dispute relating to land. 

Jurisdiction of Magistrate—Irregularities in procedure—Otnisaion of 
personal and local notices—Sailing of written statements —Bx- 
parte order — No opportunity given to a party of adducing evi¬ 
dence.—Where the Magistrate drew up a proceeding under 
s. 145 of the Criminal Prooednra Code in the presence of the 
representatives of the parties and fixed a day for the hearing 
of the case, but there was no personal service of notices of the 
parties nor local publication thereof and neither party filed 
written statements, and the Magistrate, after taking the evi¬ 
dence of one witness on behalf of the second party, declared 
them to be entitled bo possession:— Heldt that the proceedings 
wers extremely irregular and bad prejudiced the first party, and 
that the irregularities were so great as to amount to a want of 
jurisdiction, such as would justify the interference of the High 
Court. Ahmed Chowdhry v. Pabuati Ohabaw Boy, I. L. B. 

36 Cal. 774 ... 4,73 
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Distinct offences on different dates in the same trial. 

See Misjoinder of Charges. 

District Judse, Jurisdiction of. 

Sea Land Aoqnisifeion Aoti (I of 1894)i sa. 18i 30. 31| 32. 

District Maa^strate. 

See Jurisdiction. 

Dominant and servient owner. 

See Basement. 

Dower, Claim for. 

See Land BagistraMon. 

Duffadar, arrest by. 

See Rescue from lawfu-1 custody. 

Easement. _ < ^ . 

Release—Non^user'—ExUnguishment^Transfer^Vominant and ser¬ 
vient owner—Alienation—Civil Procedure Code {Act XIV of 
1882\ a. 276._An easement can be extinguished by the domi¬ 

nant owner releasing it expressly or impliedly to the servient 
owner, and if expressly released, it would amount to an aliena¬ 
tion The transfer of an easement is an alienation within the 
meaning of s. 276 of the Code. Mere non-user is not an im- 
plied release of an easement. Kbistodhonb MittBr v. Nan- 
DABANI Dassbe. I. L. R. 35 Cal. 889 

Easement ancient lights, obstruction ®f* » ^ 

Infringement — Nuisance — Acquiescence—Decree for damages —Man- 
datory injunction,^An obstruction to light and air must 
amount to a nuisance, to be an actionable infringement. 
Where the whole of the direct light, which formerly 
Game to the plaintiff’s building, was taken away by 
the defendant’s new building, it is no defence that the 
amount of the reflected light, which now comes to the plaintiff's 
premises is sufficient for the ordinary user thereof. Where 
there has been such a substantial diminution of light as to 
amount to a nuisance, evidence that the plaintiff’s office has 
more light left than many other offices in Calcutta or that the 
light coming to the plaintiffs premises Is sufficient for business 
purposes or that the plaintiff could by making internal altera¬ 
tions improve the light coming thereto, is not relevant. ColU 
V Nome and Colonial Siorest Limited (1904), A. O. 179, 
followed Inasmuch as the plaintiff was shown the plans of 
the proposed new building in May 1907 and no proceedings 
were instituted, until the 27th September 1907, when the 
defendant’s building had reached a height of 30 ft., and as on 
that date permission was given to the defendant to go on build¬ 
ing at his own risk, and the defendant had nearly completed his 
building at a very large cost by the date of hearing of this suit 
in January 1908, when the building bad reached a height of 
70 ft. and as the plaintiff’s building was a small old-fashioned 
house, which in the ordinary course would in a few years be 
pulled down and rebuilt. Held, that the proper remedy would 
be a decree for damages and not a mandatory injunction to 
demolish the defendant's new building. AnATH Nath Deb v. 
GaIiSTAUN, I. L. R. 36 Cal. 661 ... 
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Ejectment. 

Sm Forfeiture. 

-Suit for. 

See Central Provinces Tenancy Act (XI of 1898), ss, 45, 46, 47* 95, 

Elephant. 

See Will Animals. 

Embankment. 

See Theft. 

Encroachment. 

See Grant. 

Encumbrance. 

See Grant. ^ 

Equitable mortgage. 

See Bonamidar. 

Estoppel. 

^vi^enoe Act [I of 1872), 8. 115— Non-transfer able occupancy Jote — 
Fresumpiion of transferability without consent of landlord from 
purchase by him. —Where a landlord in execution of a money 
decree causes the sale of an ocoupanoy bolding and purchases it 
himself, he is not estopped from pleading non-transferability 
without bis consent in a subsequent suit brought by the mort¬ 
gagee of the oooapanoy raiyat. The Bnglish law of mortgage 
and a consequent estoppel is not applicable to such a case. 

Section 115 of the Evidence Act is exhaustive and the law of 
estoppel in this country is contained in that section. Ayenud^ 
din Nasya v. Srish Ohandra Banerjit 11 O. W. N. 76, distin¬ 
guished. A8MA.TONES3A. KHATUN V. HARENDRA IjAIi BISWAS 

I. li. R. 35 Gal. 904. — 663 

——by conduct. 

See Decree. 

Evidence. 

Depositions — Admissibility — Presumption—Indian Merchant Ship¬ 
ping Act {V of 1883) —Preliminary enquiry—Statements not 
challenged. —In the course of a preliminary enquiry, held under 
the Indian Merchant Shipping Act of 1863, to investigate into 
a collision, the defendant Company being represented by their 
attorney, certain officers of the defendant Company made cer¬ 
tain statements on oath. Held^ that the failure of the attorney 
of the defendant Company to challenge the accuracy of these 
statements aSorded a strong presumption that the imputations 
against the defendant Company therein contained were correct, 
and on this ground, among others, the statements were admissi¬ 
ble in evidence. Simpson v. Robinson, 12 Q. B. 611, R. v, 

Coyle, 7 Cox G. O. 76, Morgan v. Evans, 3 Cl. Fin, 169, Free¬ 
man V. Ooa:. Ij. R 8 Ch. D. 148, Hampden v. Wallis, L. B. 27 
Cb. D. 251, and SoJcram Misser v. Crowdy, 19 W, R. 283, re¬ 
ferred to. Asiatic Steam Navigation Company v. Bengad 
Goai. Company. I. D. R. 35 Cal. 751. 1460 

Presumption of death — Onus of proof—Evidence Act (I o/ 1872), 
s 108. Section 108 of the Evidence Act raises no presump¬ 
tion as to the time of a person's death. It is incumbent on 
him, who alleges that a person died at some antecedent date, to 
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Evidence — {OoncldX 

prove thab faob by ovidenoa. Per Qeidt, J. The quesbion, for 
which provision is made in s. 108 of bhe Evidence Aob, is the 
quesbion. whebhar a man is alive or dead when the qaesbion of 
death is raised, and nob whether he was alive or dead ab some 
antecedent date. Fani Bhushan Banerji v. Surjta Eanta 
Boy ChowdhrTs I. L. B. 35 Cal. 25 

Petition—Compromise—Criminal proceedings—Value of such deed — 
Admissihility in evidence of such document in a later case. An 
unregistered compromise pablbion. which was the root of the 
plaintiff’s claim bo an increased rent and was filed in previous 
criminal proceedings, was nob incorporated in the order in such 
proceedings. Beld, it was nob admissible in evidence in a 
labor civil suit. Pranal Anni v. Lahhsmi Ann*, I. Jj. B. 22 
Mad 508 • li B. 26 I. A, 101; Kali Charan Qhosal v. Bam 
Chandra Uandal, I. U B. 30 Oal. 783 and Birhhadra Baih v. 
Kalpataru Panda. 1 O. L. J. 388. referred to Biraj Mohineb 
Dassee V. Kkdar Nath Kabmakab, I. L. B. 36 Cal. 1010. ... 

-Act (I of 1872), 

S. 108. See Evidence. 

S. 114. See Sedition. 

S. 115. See Estoppel. 

-on commission. 

See Commission. 

Execution. 

See Decree. 

Decree— Mistahe—Step *n aid of execuUon-‘Limitation Act {XV of 

1877), Art 179— Application against a dead person —Bona ndo 

jtiisiahe _If application for execution of a decree be made 

under the influence of a hona Me mistafee against a dead per¬ 
son though that application cannot be acted upon, still it is an 
annlioation in aid of execution within the meaning of Art. 179, 
ol 4 of the Limitation Act (XV of 1877), which saves the 
execution of the decree from being time barred. Samia P*Uai 
V ChockalU^ Chettiar, I. L. B. 17 Mad. 76 and Balhishen Das 
Xf' n^dynati Koer I L R. 20 Cal. 388. followed. Uadho Prasad 
IITpVw. B 19 AH. 337 ai.sen.ed irorn BrPlK 

Behabi Mitteb V. Bibi Zohba. I. L. B. 35 Gal. 1U4Y 

%pllcIuonfor execution-service of notice on 

aft-r the decree was barred—Ltmttat.on. Held, tb^t a mere 
service of notice on the juagment-debtor after the decree was 
barred was not a proceeding in execution, merely because the 
judgment debtor did not oome in and oppose it ^^ngul 

Pershad Dichit v. Grija Kant hah.ru I. L, E_8 Cal. 51. and 
Norendra Nath Pahart v. Bhupendra Naratn Boy. I. L. B. 23 
r*o.i ^74 flisfeiDcut^bod. Hldlltck v* lilciliciTajCLh 

Mnhatah Chunder Bahadoor, W. R. ® nftn 

Umrp Aiit V. Abddb Kabim Chapbashi. I. L. R. 3 5 Cal. 1060 

Shehaits—Claims to attached property by shehaiis—Civil Procedure 
Code {Act XIV of ss. 244. 278.—Judgment-debtors, in 

their capacity as shehaits, can maintain an application 
under s. 244 of the Code of Civil Procedure and get an 
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Execution of decree.—(OonoZ^.). Plflfl 

adjadionliion of the quesbion raised by them. Where iadgmenb- 
debbors make applioaMons bobh under s. 244 and s. 278, they do 
nob lose any rights qua bheir applioablon under s. 244 because 
of bheir mistake in applying under s. 278 of bhe Code of Oivil 
Procedure. Punshanun Bundopadhya v. Bahia Bihit I- 
17 Cal. 711, referred bo. Joqendra Nath Sabkab p, Gobinda 
Ghandba Dutt, I. Ij. R. 36 Cal. 364 ... 233 

Ciyil Procedure Code (Act X.IV of 1882), ss, 244 and 683 —Beversal 
of decree on appeal, effect of — Separate suit,maintainability of.— 
Section 244 of the Oivil Procedure Code does not apply in its 
entirety to proceedings bad under section 583 of the Code tor 
restitution of property taken in execution of a decree, which is 
reversed in appeal. Shama Purshad Boy Choiudhury v. Burro 
Purshad Boy Chowdhuri/, 10 Moo. I. A. 203 ; Burro Ghunder 
Boy Chotodhury v. S^ooroi?iowflfl Dehia, 9 W. R 402; Shurno~ 
moyee v. Pattarri Sirkar, I. Tj. R. 4 Cal. 625j Jamini Bath Boy 
V. Dharma Vas Sur, I. L. R. 33 Cal. 857, referred bo. MatiRAM 
^ Marwari V. Ramkomar Mabwari, I. L. R. 35 Oal. 366 ... 164 

Execution of decree for costs. 

See Costs. 

Execution proceedinsrs. 

See Prosecution, order for. 

Executrix. 

Creditor — Suit — Maladministration — Maladministration, charge oft 
cannot he gone into in an application under s. 244— Oivil Prooe^ 
dure Code {Act XIV of 1882), ss. 234, 244— Suit, right to bring, 
by creditor of estate, to have estate administered. —Where the 
real question involved in a suit is in sabstanoe whether or not the 
defendant, in administering the debtor's estate, has been guilty of 
maladministration.'and whether the plaintiffs, as creditors of that 
estate, are entitled to have the estate administered on that foot> 
ing. Held, that this is a much wider question than one merely re¬ 
lating to the execution of the decree, and a regular suit must lie. 

'further, that it lies on the defendant to snbstantiate that 
the plaintiff’s prima facie right to bring such a suit is barred by 
section 244 of bhe Civil Procedure Code. Kushrohhai Nasar^ 
vanji V. Bormazsha Phirossha, I. Ij. R. 11 Bom., 727, Joge^ 
maya Dassi v. Thackomoni Dassi, I. Ij. R. 24 Oal. 473, referred 
to. Section 234 of the Civil Procedure Code only applies to an 
account of the property, which has actually come to the bands 
of the executor. Sabatmari Dbbbb v. Bata Krishna, I. It. 

B. 35 Cal. 1100 670 

Falsification of accounts. 

Intention to defraud—False entries made to conceal previous em- 
hezzlement—Penal Code {Act XLV of I860), s. 477 A. —-The 
making of false entries in a book or register by any person in 
order to conceal a previous fraudulent or dishonest act falls 
within the purview of s. 477 A of bhe Penal Code, inasmuch as 
the intention is to defraud. LoUt Mohan Sarkar v. Queen- 
Empress, I. Ij. R. 22 Cal. 313. In re Annasami Ay^angar, 1 
Weir 554. followed. Empress v. Jiwanand, I. L. R. 5 All. 221. 
Queen-Empress v. Qirdhari Lai, I. L. R. 8 All. 653 and Abdul 
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Falsification of accounts — [pondd.) 

Bo,mid V. impress, I. L. R. 13 Gal. 349. diasentea from. Em- 
FBaoB -u. Bash Behabi Das. I. L. B. 35 Gal. 450 

Final decree. 

iSea Appeal to Privy Gounoil. 

Dispute relating to a fishery—Whether proceedings should be u^er 
s. 107 or s. 145 oj the Criminal Procedure Code {Aot V of 

1858)._Where there is a bona fide dispute relating to a fishery 

right, the proper oouisa for the Magistrate to adopt is to proceed 
under s. 145 of the Criminal Procedure Code, and not under 
s. 107. The words in s. 145 are mandatory, while the language 
of s 107 is discretionary. Dolegohind Chowdhry v. Dhanu 
Khan, I. L. B. 25 Cal. 559. followed, Balajit Singh v. 
BhoJU Ghose, I. li. R. 35 Cal. 117 

See Land Acquisition Act (I of 1894), s. 3 (,a). 

See Sale Certificate. 

using as genuine a forged docummt—User^Fthng de¬ 
ment, but not tendering zt zn evidence—Penal Code (Act XLV of 
i860) s 471*—Tti0 more OliDg oi a doouoaent lo Ooori wiBoout 
tendering the same in evidence does not constitute us« of it 
within section 471 of the Penal Code. Ambica Pbabad 
Singh v. Empbkob. I. L. B. 35 Cal. 820 

^^*^^iwiment—Codessors—Suit for ejecimenthy otw set of co-lessors— 

Transfer of Property Act {IV of 1882). s. 111. In * suit for 
eieobment by one set of oo-lessors on the ground that the prin- 
oioal defendants have forfeited their rights as tenants, under 

fl 111 of the Transfer of Property Act, having denied the title 

of the plaintiffs in a previous rent suit :— Held, that, though all 
the present plaintiffs were not parties to the previous rent suit, 
inasmuch as the said defendants not only denied the existence 
of the relation of landlord and tenant between them and the 
then plaintiffs, but set up a third party as their landlord »» as¬ 
pect of the disputed land, they incurred a Habffity to have bhair 
ienanoy forfeited. Held, further, that though in England any ]omt 
tenant may put an end to his demise as far as it operates on his 
own share, whether his oompamonB join him in putting an end to 
X whole lease or nob. yah according bo the decisions, the relation 
created by contract with several joint landlords continues until 
there exists a now and complete volition to change ib. Where 
therefore the relation of joint landlords continues, the tenancy 
of the lessees cannot be pub an end to, except by all the lessors 

L B il Bom 6^4. explained: Fayj Dhali v. Aftabud- 
7 ^’ fiP W N bib, Bamgaii Mohurer w. Fran Han 
L J and Xion. Loohi Koeri v. Herbert Col- 

finarid^e, 11 O. W. N. 397, disjinguisbed. Beld, aUo. that the 
tenets ^»ben khas possession is not sought £or. Badha Proshad 

V. £*«/. I B- 7 414. Barcndra Nam,« S.nph 
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Chowdhuri/ v, Mora», I. L. B. 15 Oal. 40, and Samal Kumari 
Chotodhurani v. Kiran Chandra Bay, 2 O. W. N. 229, referred 
to. GoFAti Bam MoaUfu v. DaAKE^wAB Febshau Nabain 
Singh, L L. B. 35 Oal. 807 ... 493 

Fraud. 

See Adminisbration. 

See Benamidar. 

See Sale in eseoabion of deorea. 

General Repute, evidence of. 

See Seoariby for good behaviour. 

Gift. 

See Mabomadan Law. 

Gifte of shares in Companies and free hold property in Rangoon. 

See Mahomedan Law. 

Government authority for prosecution. 

See SedlbiOD. 

Grant 

Regulation XIX of 1793— Act XI of 1859 —Sale — Rncumbrance-” 
Liability to pay rent. —Some years before the aoquisibioa of bhe 
Dewani by bhe Basb India Company, the zemindar made a renb- 
free grant of village P. bo one D. Stnoe then D. and afber him 
his heirs, oonbinaed in possassion of bha village, until the insti¬ 
tution of this suit. Afber the acquisition, the Company made 
an assessment of the lands in the Bengal Province, and village 
P. was then, and again at the time o! the Permanent Settle- 
mant, assessed ab sicca Bs. f''0, which assessment was accepted 
by the zemindar, and he and his heirs continued to pay the 
assessed amount. In the year 1900 the zemindar made default 
in payment of the revenue for the September kist, and bha 
village was sold under the provisions of Act XI of 1859. The 
purchaser instituted a suit for recovery of possession or for 
assessment of rent and mesne prohts. Heidi that the right 
created under the grant was an oncumbranoe, which existed 
from before the time of the Permanent Sehblemont ; but bhe 
plaintiff could not be affected by the laches of the defaulter or 
bis predecessors; be was entitled to hold bhe estate in the same 
condition as it was at the time of the Permanent-Sebllernent, 

^hen the revenue was assessed at sicca Bs. 80 and bo recover 
that amount with cesses from the defendants. Heidi furtheri 
that 8. 37 of Act XI of 1859 does nob avoid encumbrances of 
every kind nor does it allow the purchaser to assess rent at a 
rate higher than that* paid before the Permanent Settlement ; 
the rent is nob enbancible according to the law now in force, 
as the land must be considered to be comprised in a tenure 
exieting from before the time of the PermaneUt Settlement. 
Hurryhur Mookhopadhya v. Madhub Chunder Baboo, 14 Moo. 

I. A. 162, referred to. BbIndaban BeHaki Lal v. Bhawani 
SaHAI, I. L. B, 35 Cal. 931 569 

Grant of land in Secunderabad Cantonment—Grant to founders of 
Farsi Tower of Silence—Documents by Hyderabad State and 
by Officer Commanding Hyderabad Subsidiary Force control* 
ling Cantonmtnt—Proof of title— Suit — Encrooohment—Parsi 
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Grant— CCowoZd.) 

oommuntty—Evidence of conduct of founders subsequent to 
acquisition of land. -In a suib, in wbioh the patties where the 
members ot the Parsi Community at Seounderabad, the plain¬ 
tiffs elaimed the exolasive right to certain land in the Canton¬ 
ment. on wbioh stood a Parsi Tower of Silenea, as desoendants 
and representatives in title of the original founders, by whom 
they alleged the Tower had been erected after the land bad. on 
the application of the founders, been granted to them in 1837 
by the Hyderabad Government. The defenoa was that the 
grant relied on by the plaintiffs was a forgery, and that the real 
grant bad been made by the Offioer Commanding the Hydera¬ 
bad Subsidiary Force in 1838. nob to the predeoassors in title 
of the plaintiffs personally, but to, and for the benefit of, the 
whole Parsi Community. Held, that the dooumentary evidenoe 
supported the plaintiffs’ title. The dooument. on whioh they 
relied (which was held to be genuine), was issued by an Officer 
of the Hyderabad State, and purported to express a transaotion, 
bv whioh the State had assented to the grant of the land to the 
two founders by name, and directed possesion of «t to be deli¬ 
vered to them. That relied on by the defendants (which had 
aPo been applied for and obtained by the founders) was a 
document issued by order of the Military authorities who could 

not be hold empowered to alienate in perpetuity land forming 

Dart of the Cantonment lor a purpose wholly inconsistent with 
Llitary requirements. It was. moreover, not a grant, but a 
“ooument giving permission to use the land, already conveyed 
for the particular purpose of a Tower of Silence and ‘o enolose 
the lanl matters obviously within the discretion of the Com¬ 
manding Offioer as possibly affeoting the convenient occupation 
“f the Cantonment. The effect of the two documents was to 
show a good title in the founders and not in the Pars, Commu- 
®itv That view was confirmed by the fact that the ounders 
admittedly enclosed the land and ereobed a Tower of Silence on 
u at their own expense, that they erected a Fire Temple in con- 
Lerion with it on land acquired by private purohase. and that 
?he evidenoe showed that the possession, management and oon- 
tml of the Tower oi Silence and of the land, on which it stood, 
were in the founders, who tor many years afterwards bora the 
u »,nan=6S of the establishment £.and all costs of mainten- 

and that in the early years alter the aequisition 

n^the land and erection of 

important than those in later years when the circum- 

“ if hhe^^pattias bad some what changed) the priests refer- 
"^a“°ucb iffiouCs a^^^^ questions as arose for the orders of the 
[oinrrs and obeyed those JrVANai u. Saar- 

DKJI CuiNOY. I. L. B. 35 Oal. 

Grnat. constr^t^^n of^ of inheritance contained in the 

/nnemance Whj «« absolute estate in favour of the grantee 

" rioht of--Breach of iestriclton against voluntary 

-Bc-cntry. r g ' _ ^ by a deed granted a miraa taluq 

lo*Tis^*dangb^er B. The demise was to her for life, on her 
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daatb to her son* if she adopted onei for life ; on his death 
" to bis sonsi grandsons, eto./* by right of ioheritanoa in 
the male line; 'without any power of disposing of the 
property at willi by gift, sale, eto. If the grantee did not 
adopt a son, or if she adopted^ and the son died without 
a son, grandson, eto., the property was to reverb to the 
grantor or to his representative. It was also provided nbat 
" the said property cannot be attached or sold for any debt 
incurred by yon or your adopted son or grandson, eto. If it be 
attached or sold, the grant will at once become null and void, 
and the property will come into khas possession of me or my 
representatives.'* B adopted a son O and subsequently made a 
gift of the land to him by a deed. Upon a suit by the grantor's son 
against B and 0 for recovery of possession of the land, on the 
ground that the conveyance operated as a forfeiture:— Held, that, 
although the alienation by B to G being directly contrary to 
tbe provisions of the grant, was bad in law, yet, inasmuch as 
the breach of tbe provisions did not operate as a forfeiture, the 
plaintiff was not entitled to a decree for khae possession. 
UHABAMI KaMTA IjAHIBI U. SlBA SUNDABl Debi, I. L. B. 35 
Oal, 1069 ... 652 

Guardian and ward. 

Bond by guardian—hiabiliiy of minor—Bond keeping alive debt 
incurred for necessaries, when binds minot*s estate—Personal 
liabilUv of minor — himitation. —The general proposition that a 
guardian of a minor cannot bind his ward personally by a sim- 
pie contract debt, by a covenant or by any promise to pay 
money or damages, is subieot to the modification that the pro¬ 
mise will not bind the minor, unless it has been made merely 
to keep alive a d^bt for which the ward's property was liable. 

Indur Chunder Singh v. Badhakishore Qhose, I. U. B. 19 Cal. 

607: Ij. E. 19 I. A. 90, Subramania Ayyar v. Arumuga Chettyt 
I. Ij. B. 26 Mad, 330, referred bo. Where the promise is to 
pay money which has been expended for neoessaries, the estate 
of tbe minor may be liable not on the promise, but because the 
money has been supplied. Sundararaja Aiyangar v. Patta^ 
naihusami Tewar, I, L. B. 17 Mad. 30B, referred to. It is 
established law that a guardian oannot bind his ward's estate 
except by a document purporting to bind it. Maharana Shri 
Banmalsingji v. Vadilal Vakhatchand, I. L. B. 20 Bom. 6i, 
followed. When a third person enters into dealings with the 
guardian of a minor, and advances money for neoessaries for 
the minor or for the benefit of tbe estate, and takes a bond for 
the debt from the guardian, tbe responsibility rests on him to 
take oare that the bond is so drawn as to render tbe estate of 
the minor liable in law for the debt. Bhawal Saho v. 
Baunatb Pbrtab NarAin SiRan, I. L. B. 36 Oal. 320 ... 197 

Gun. temporary poesesaion of. 

See Arms Act (X.I of 1878), ss, 14, 19 (f), 

Hanafi sect. 

Sec Mahomedan Law* 
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Hereditary shebaitahip, alienation of : 

Hindu ti%w. 

High Courts power of. 

See Unprofessionftl Oonduoft. 

High Court. 

See Praobioe. 

High Court, revision by. 

Sea liAnd Ksgisbrablon. 

Hindu Law. 

Davahhaga^Inheritance^Spiriiual efficacy, doctrine of, discussed 

^Propinquity^dffeetion—Natural fastioe—Mttakihara,prtn^ 
civle of, applicable, where Dayahhaga stlent-Beun%on,^Ueve 
spiritual boneeii is nob always hha eoiding pn^ipla of mbanb- 
anae under bhe Bangal sohool of Hindu law. Propmqmiy has 
also bean aooapbed in bhe Bengal sohool as a 
Sion. Toolsee Dass Seal v. Luchymoney Das see 4: O. W N. 743. 
referred bo In oases nob oonbecoplabad by Jimubavahana or 
his followers, bhe law should ba inbarprebed on rabional lines 
ftnnsisbanblv wibb bhe principles followed In similar oases, and bhe 
aeo Sn Kr Coatff should nol. be bused on a blind a^erenoe 
fco the orinoiple of spiritual effioaoy as ik may lead to the viola¬ 
tion of othe? recognized principles consistent with natural 
Jnctioa In all oases of absonoo of any express texts or preoe- 
dents under the Dayabhaga law. Courts should have reoourse to 
the theory of propinquity and natural love and affeotion, as 
Lonbed by Vijnanaswara and the oommontatora of the more 
ancient and orthodox sohools of Hindu law. Beunion, the 
Ranstrit word being samsrhta, implies a state of union or joint- 
neL a partition and a subsequent state of jointnoss amongst 
narcaners by mutual consent and through affeohion. and one. 

aamsrist. Balabwx v. Buhhmabaz, I. L. B. 30 Oal. 720. U K. 
QO T A 130 followed. Akshay Chandba Bhattaouabya p. 

Habi Has GobWAMi, I. B. B 35 Cal. 721 - 

r. %tnnn.-Succession—Succession CerUficateStster s daughter— 
Dayabhag , son— Spiritual efflsaoy. the criterion of snherit- 

IZc^-slcceXn Certificate Act (VII of mm. s. 6.-Where 
^.ti^ffhbar of bhe sisbar of a deceased Hmdu governed by bbe 
?^‘alfbha«a school and her son applied under the Succession 
CeJt^fioate Act for a certificate to collect the debts due to the 
estate of tbo deceased. Held (without expressing a fanal opinion 
a anmnetenoy to offer fnnaral oblations being the principal 

,ndTor snccIss°on under the Dayabhaga law. primo/ac'c a . 

ground ^ ci=ter's daughter’s son are not heirs, and 

"fslb arrnorentitled to ha^ ceitifioate. Umaid Baha- 
as suob tj. B. 6 Cal. 119. Collector of Madura v. 

Loiamaulga Saihupathv. 12 Moo. I. A. 3 J7 and Moni- 
^Z^KolftaTseH KolUani. I. B. B. 5 Cal 776; D. B. 7 I. A. 
U 5 dUtingnished. Kbishna Pada Dott n. Sbcbetaby of 

SrATB FOR Inhia. I. Ij. R. 35 Cal. b 3 i ... 

’^n.tor oendenielite,liaUHiV of, to pay d.U cf deceased^ 
Quasi-execltor de son tort.—Under bhe Hindu law, as in Englieh 
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law, any one taking charge of property belonging to a deoeased 
person renders himself liable for his debts. So an administra¬ 
tor pendente litet who intermeddles with the estate of a deoeased 
person after he ceases to be administrator, can be sued as a quasi 
exeontor de son tort. Jogendernarain Deb Boykut v. Smilp 
Temple, 2 Ind. Jur. (N. S.) 234 and Magaluri Garudiah v. 
^araycinai Bangiah, I. li. R. 3 Mad. 359, followed. Rht tish 
Ohandra aohabjya Chowdhury V. Radhika Mohan Roy, 
I. Ij. R. 35 Oal. 276 

Alienation by father—Ancestral and self-acquired^ property—Onus 
of proof—Suit to set aside alienation as being made vjiihout 
legal neoessity —Gonjeoture and positive proof, —In a suit to set 
aside a deed of sale of immoveable property executed by the 
plaintiff's father, who had suaoeaded to it {inter alia) as the 
next reversionary heir on the death of the widow of the last 
male owner, the plaintiff alleged that the land sold was ances¬ 
tral property, and that the alienation had been made without 
legal neoessity and was therefore void. The evidence showed 
that the last male owner had acquired some lands in the dis¬ 
trict by purchase and others on abandonment by collateral re¬ 
latives, but there was no evidence deffning the boundaries of 
these portions respectively, that being merely a matter of con¬ 
jecture. Held, tbat the onus was on the plaintiff to show that 
the properly alienated was not self-acquired in the hands of the 
last male owner ; and that in seeking to discharge such onus he 
could not, under the oiroumstanoes, be < assisted by conjectures, 
however reasonable, in place of positive proof. Atar SlNQH u. 
Thakar Singh, I. R. R. 35 Gal. 1039 

Widow’s estate—Alienation of a portion of estate without legal 
necessity—Consent of next reversioner. —Alienation by Hindu 
widow of a portion of her husband's estate, without legal 
neoessity, bub with the consent of the nest reversioner, is valid. 
Marudamuthu Nadan v. Srinivasa Pillai, I. Ij. R. 21 Mad. 
128, discussed and not followed. Behari Dal v. Madho Dal Ahir 
Gayawal, I. Tj. R- 19 Oal. 236, Hi. R. 19 I. A. 30, explained. 
Badha Skyam Sircar v. Joy Bam Senapati, I. D, R. 17 Oal. 
896, distinguished. NohoTcishore Sarma Boy ▼. Hari Nath 
Sarma Boy, I. L. R. 10 Oal. 1102. Hem Chunder Sanyal v. 
Sarnamoyi Dehi, I. Xj, R. 22 Oal. 354, Vinayah Vithal Bhange 
V, Govhid Venkatesh Kulkarni, I. Ij* R* 35 Bom. 129, 
Bajrangi Singh v. Manokarni Baksh SUigh, I, L R. 30 All, 
1 ; Ij. R, 35 I. A. 1 and Annada Kumar Boy v. Indra Bhusan 
Mukhopadhya, 12 C. W, N. 49, followed. POLIN Ohandba 
ManhaIi V. Bohai MandaIi, I. Ij. R. 36 Gal. 939 ... 

Widow’s estate—Alienation by widow without consent of male rever- 

sioner _ Presumption of necessity from consent of direct female 

reversioners — Evidentiary value of such consent. —The consent 
of the daughters to the alienation of immoveable property by 
the widow does not raise a presumption of law tbat the purpose, 
for which it was made, was proper, nor is it any evidence of the 
propriety of the transaction. Held, further, that tbe consent of 
two women, whose interest was tbe limited one of Hindu 
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widows, oaaiiol bind or affoob tiho malo rovorsioners, who tako 
an absolute estate, Xsri Duit Koer ■u. Sctnshutti Xoemtn, I. Xi. 
B. 10 Oal. 324 ; L. R. 10 I. 150. Duli Singh v. Sundar 
Singh, I. L. R. 14 All. 377 and Bhupal Ram v. LaoJmt 
Kuar, I. tj. B. 11 All. 253, referred to. Kooer Golah Singh 
V. Bao Kurun Singh, 14 Moo. I. A 176, Varjiban Rangji 
V. Qhelji GokaUas, I. L. B. 5 Bom. 563. Vinayah Vithal 
Bhange v. Qobind VenJeatesh Kulkarni, I. Ij. R. 25 Bom. 129, 
and Abinash Chandra Mazumdar v, flar* Nat?i Shaha, I. 
L. B. 32 Oal. 62, followed. CoZIecior of Masulipatam v. 
Cavaly Vencata Narrainappah, 8 Moo. I. A. 529, 2 W. R. P- O. 
61, Raj Lukhee Dabea, v. Gokool Chunder Ghouodhry, 13 Moo. 
I. A. 209, Nobo Kisnore Sarma Roy v. Bari Bath Satma Roy, 
I Tj R. 10 Cal. 1102, and Bajrangi Singh v, Manokarnika 
Bakhsh Singh, I B. B. 30 All. 1; Ij. R. 35 I. A. 1. distinguished. 
BBPIN BeHaBI KUNDU V. DDBUA CHARAN BaNERJI, I. li. R* 

35 Oal. 1086 ^ ^ . 

Will—Construction of will—Bequest to daughters and their respec¬ 
tive sons "—Whether absolute estate or estate for 
of oofiitruction of Sindu wills—Hindu ^Vill$ Act {Act^KXI of 
1870)—STicCMsion Act {Act X of 1865), ss. 82. HI.—The w\ll 
of a Hindu directed his exeoutors in case of failure of bis sons, 
natural or adopted, and after the death of his wife to make 
over and divide the whole of my estate both real and personal 
unto and between my daughters in equal shares to whom and 
their respective sons I give, devise and bequeath the same, but 
should either of my said daughters die without leaving any 
male issue surviving, but leaving my other daughter surviving, 
then in such case the surviving daughter and her sons shall be 
entitled to the share of the deceased daughter, or in case of 
the death of either daughter leaving sons, the share of 
such daughter is to bo paid to such her son or sons, share and 
share alike.** The testator left no sons and of two sons adopted by 
his widow after his death, the former died 

the latter was held by the Privy Council to be illegal. In a 
suit brought after the death of the widow by one of the two 
daughters of the testator for construction of the will and a de¬ 
claration of the rights of the parties, to which suit the other 
daughter and her sons and the adopted son of the 
made defendants. Held (reversing the decisions o* ^ 

In India) that according to the true oonstruotion of the will the 
intention of the testator was to create in favour of his daugh¬ 
ters an estate for life with a remainder over to their sons, and 
that in the events that have happened the J^^^hters were 
ed to the testator's estate in equal share for life with bene6t 
of survivorship between themselves. The language of the will 
clearly showed that the testator’s intention was to 
daughters’ daughters from the succession, to which they would 
havl been entitled under ordinary Hindu law. had their 
mother’s estate been an absolute one. The °°°; 

struing the will of » Hindu laid MeTaQ 

Booda V. Shewukram, Xi. B. 2 I. A. 7, 14, 14 B. I*. R. 226, 232, 
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233, followed. Badha Pbabad MuiitjiOK v. Banbb Mahi 
Dassbb, I. Ij. B. 35 Cal. 896 , ••• 

Ber^itary Shehaitship—Alienation of—AUenatton by waior inter 
vivos.—X shehait is a manager, or ^uast fcrusbee for the benefit 
of the idol and therefore has no power to alienate the here¬ 
ditary ofSoe of shebaitship by will. Manoharam r.^Pranshankar, 
I Ij B 6 Bom. 298, disapproved. Per Mitba J. A enebatt 
has no power to alienate hereditary shebaitship except for neces¬ 
sity or clear benefit to the Thakur* BajebhWAB Moi*liIOK v, 
Gopbshwar MulIjICK, I. Ij. E. b5 Cal. 226 

See Champerty and Maintenance. 

Hindu Wills Act (Act XXI of 1870). 

See Hindu Law. 

Hindus of Behar. 

See Muhammadan Law. 

Illegitimate child, custody of. 

See Marriage, nullity of. 

Immoveable property, charge on. 

See Power of attorney. 

Immoveable properties. 

See Compromise. 

Information. 

See Search warrant. 

Imprisonment. 

See Act XIII of 1859,. ss. 2. 3, 6 . 

Infringe ment. 

See Copyright. 

See Easement. 

Infringement calculated to deceive. 

See Trade-mark. 

Inheritance. 

Sec Hindu Law. 


See Grant. 

Injunction. 

See Trade-maik. 

Insurrection. 

See Sedition. 

Interest. 

See Contribution, suit for. 

Arrears of rent—Tender—Effect of valid tender kept flood, but impro^ 
psrly refused —Deposit in Courit omission to make—landlord 
and tenant—Bengal Tenancy Act {VIII o/1885), 54 (3), 61, 

07 .—Where in a suit for rent it was proved that the defendants 
tendered the rent to the plaintiff; that on his refusal to accept 
it, they sent him by money^order, instalment by instalment, 
all the rente as they fell due, but the plaintiff systematically 
declined to accept the money; that, when the suit was about to 
be instituted, their pleader again tendered the rents, first to the 
plaintiffs pleader and then to his naib, and on their declining to 
accept the money, It was deposited in Court before the suit was 
instituted'.—field by the Full Bench (Bampini, A. C. J. and 
Mitba, J.f dissenting), that there was a valid tender, which was 
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GBNflBAti umms. 


Interest— {Oonold.). 

kept good, and that U was not neoesBary for the defendants to 
follow up the tender by a deposit of the rent under section 61 
of the Bengal Tenancy Act. in order to stop interest from 
running under section 67 of the Act; that rent, which ban been 
tendered with the intention of paying it to the person to whom 
it was due at the time when it was duo, but which was 
without good cause not reoeived by the person to whom it was 
due and to whom it was tendered, could not be 
arrear of rent within the meaning of section 64 13) and sec¬ 
tion 67 of the Act ; that section 61 was an enabling and not a 
mandatory section and that it did nob deprive the tenant of the 
tight, which, as a debtor, he had under the general law by which 
a valid tender which is kept good, stops the running of 
from the date when the tender is made. Jagat Tapnt DMt 
V. Nafca Gopai Ckafci. I. li. B. 34 Cal. 306, approved KsiPa 
SlNDBU MDK.ItRJlfilfi V. ANNA-DA SDNDaRI DBBI, I. L. B. 

35 Cal, 34 

Interest, stipulation to pay. 

Sm Stamp Duty. , . r * 

Interest to date of realization of mortgage debt. 

See Decree. 

Irrigation. 

See Riparian Owner. 

^^^s/e^Bengal Tenancy Act (VIII of 1885). Ss. 91, 188. 

"^^'^S^^engal Tenancy Act (VIII of 1885), Ss. 91. 188. 

Jud^^ Civil Procedure Code (Act XIV of 1882), S. 199. 

S«c Letters Patent appe^. 

on tbrfaoUt it Shat, the oase of each accused has been 
taken into consideration, and reasons should be given. “s 

r^arbe necessary, to Indicate that the Court has ,ad - 

Dial attention to the ease of each accused. The Aptellate 
Court’s judgment cannot be read in connection with, and as 
snpplc«e°tiry to. the judgment of the Court of firs in^noe 

bn^mnst be quite independent and stand by it. elf. Ja 

MuiibioK y. Empbbob. I.L.B. 35 Cal. 138 

■’'^^Be°nga?Soipal“ro'‘cBengal Act HI of 1884). ss. 86 cl. (a). 87 

ol. (d), 113. 114. 116. 

Jurisdiction of High Court. iaqr'i s 476 

See Criminal Procedure Code (Act V of 1898). s. 4(D. 

Jurisdiction of Magistrate. t k t. \r irqr^ «; 145 
See Criminal Procedure Code (Act V of 1898). s. 145. 

See Dispute relating to land. 

Jurisdiction. 

See Attorney. 
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iStfi Central Provinoes Tenancy Act (XI of 1898), ss, 45, 46, 47, 96. 

Ste Land Acquisition Act (1 of 1894), s. 3, (a). 

8t6 Land Registration. 

S«e Practice. 

Lmvb io withdraw suit with liberty to briny fresh suit—Civil Proee* 
dure Code (Act XIF of 1882), ss. 373, 374— Leave io sue—Letters 
Patent 1865, cl. Limitation Ad (X? of 1877), s. 14.— 

Where a suit was originally instituted in this Court, with leave 
under clause 12 of the Charter obtained from the Registrar, and 
subsequently the plaint was returned to the plaintiffs, leave 
being given to them by the Court to withdraw the suit and to 
file a fresh suit on the same cause of action, and the plaint was 
presented again. Meld^ that the order giving leave to withdraw 
the suit was ultra vires and could only be regarded as one direc¬ 
ting the plaint to be returned to the plaintiff. Watson v. The 
Collector of Rajshahye, 13 Moo. 1. A. 160, followed. Section 
S73 of the Code of Civil Procedure does not apply except to 
oases where the suit is properly proceeding in the Court in 
which the leave was granted. Held, further, that the suit was 
covered by section 14 of the Limitation Act, and not barred. 
Ramdso Dabs v. Gonesh NAaAiii, 1. L. R. 35 Cal. 924 ... 566 

Bueeession to Foreign State—Tipperah Raj, suooession to—Act of 
State—Declaratory suit—Contingent right—Right of suit. —The 
Courts in British India have no jurisdiction to decide a question 
as to who is entitled to succeed to the Raj of a Foreign Sove¬ 
reign State or to any immoveable property, which goes with the 
Raj, although situated in British territory. Neelkisto Deb 
Burmono v. Beerohunder Thakoor, 12 Moo. I. A. 523, discussed 
and distinguished. Beerohunder Mantkhya v* Rajcoomar Nobo~ 
deep Chunder Deb Burmono, I. L. R. 9 Cal. 535, approved. A 
person cannot sue for a deolaration oi bis right to immoveable 
property, which may never come into osistenoe; a mere con¬ 
tingent right, which may never ripen into an actual existing 
right, is not always sufficient to ground an action for suoh a 
deolaration. Kathama Natchiar v. Dorasinga Tevar, L.)R. 2 I. 

A. 169, Pranputtee Koer v.'Lalio Futieh Bahadur, 2 Hay, 608. 
Samabendba Chandba Deb v. Bieendra Kishobe Deb, I. 

L. B. 36 Cal. 777 ... 476 

Security to keep the peace District Magistrate—Appellate Court, 
power oft to direct security to keep the peace in conviction by a 
second or third class Magistrate—Criminal Procedure Code 
(ActV of I898j, s, 106 (3).—An Appellate Court cannot exercise 
the power given by Beotion 106 (3) of the Criminal Procedure 
Code, where the conviction has not been by a Court specified in 
sub-section (1). Muthiah Ohetti v. Emperor, I. L. R. 29 Mad. 

190, Paramasiva Pillai v. Emperor, I. L. R. 30 Mad, 48, and' 
Mahmudi Sheikh v. Aji SAetkb, I. L. R. 21 Cal. 622, referred 
to. Emperor v. Momir Matuta, I. L. R. 36 Cal. 434 ... 367 

Review—Criminal Procedure Code (Act V of 1898), ss. 146, 369. A 

Magistrate has no jurisdiction to review a final order passed by 
himself under s. 146 of the Criminal Procedure Code. 
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Pabbati Ohaban Roy w. Sajjad Ahmad OhoivdhubYi 
I. L. B. 35 Cal. 350 
See Land Begisferation. 

See Proseouliioii order tor. 

See ‘Waiver. 

Jurisdiction of High Court. 

See Proolamation. 

Culpable homioide—Proper charge in cate oj culpable 
homicide—Direction as to truth of plea of accused—Mwepresent- 
otion as to the effect of medical evidence—Expression of opinion 
bv Judae —The omission by bbe Judge bo lay speoihoally before 
bha Jury, in a oasa of oolpabla homloiaa, bha qnasbion wbebher 
In causing daabh bha aoousad had bha intanbian to cause “eabh 
or such iniury as was likely bo causa deabh, or bha knowledge 
bhab ha was likaly bo do so. though in bha earlier parb of 
the charge ha had explainad generally bha berms ^ murder 
and " culpable homicide " and had poinbed oub the 
bion. is a material misdiracbion. The omission ^ 

Jury bo consider bha brubh of bha plea of some of bha accus¬ 
ed bhab they were nob present ab bhe ocouttonoe. before 
conviebing them, is a misdirepbion. Misrepresentabion of the 
effect of the medical eviaenoe »s a misdirection. lb is a misdir 
action for bhe Judge bo express his opinion on 

of fact wibhoub balling bhe Jury that bis opinion is Natabab 
on them and bhab they are the sole judges of faob. Natabab 

Gbobb V. Empbbob, I. L. B. 35 Cal. 531. 

Kist. 

See Revenue Sale. 

oroceedme, seobion 50 of bhe Bengal Tenancy Aob has no direob 
rpphoabion, hub the principle involved in bhab ^ 

fnl guide ic bhe Courts in mabbers oi 
Goswami r. Atarmani Labeb I. L. B. 35 Cal. 76d 

Land Acquisition Act (.1 of 1894). j^.^i^rUaiion _The Land Ac- 

S. 3 (a)-FisHery 3rd March 1903. 

qu.sition Government bo acquire certain 

gave nobioe of Jaipur wh.oh land had previ- 

fishery rights ove Government under a deolarabion. dated 

SF^Tu^Tirgefand 

reference by bbe p 9°^^ fisheries. The olaimanb appeal- 
oompensab^ion fo ?he Land Acquisition Judge, contending 

ed from the ‘land* nor profit arising oub 

bhab bhe fishery righ ^ ^ undertbhe Land Acquisition Act. 

.uC=V£. "“"‘r 

f.S.S Si* ■!.. ■.»a. "■« ■" • 
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that what is bo ba aoauired under bha Land Aoauisibion Aob is 
bhe aggregate of rights in the land and not merely some subsi¬ 
diary right, such as fishery rights. Shtam Chundeb MarBRAJ 
u, Seobetary op State for India, I. L. B. 35 Oal. 625 ... 

S( 18, 30. 31, 32. Jurisdiotton o/Disiriot Jttdffs io order refund of 

money paid by Oolleotor under a. Sl^Givtl Procedure Code {Act 
XIV of 1882), s. 622. —A District Judge bad no jurisdiction to 
ordoT a retuiid of monev paid by a CoUootor undot tho Xiand 
Acquisition Act without any irregularity apparent at the time 
and wilhoub any order irom bhe Civil Courbi and an applioa* 
blon under s. 62a of bhe Civil Procedure Code againsb his order 
lies. It is open to doubt whether s. 18 of the Land Acquisition 
Act, which deals inter alia with objections as bo the persons, 
to whom Qompensation is payable, or s. 30, which deals with 
disputes as to bhe person, to whom compensation is payable, 
can have any application after the money has actually been 
paid away under s. 3l (2). GobindARaNbB DaSKB v. Bbinda 
Baneb Dabeb, I. L. B. 35 Cal. 104. 

Land, annual value of. 

iSee Cess, assessment of. 

Landlord and tenant. 

See Bengal Tenancy Act (VIII of 1885) s. 153, 

See Land Acquisition. . 

Decree for rent—Executive—First charge Hen—Bengal Tenancy Act 
(7IH o/1885), ss. 65, 148 (6), \^l—Begulatton Vlll of 1819, 

3 . 134 ,_A zemindar sued his patnidar for arrears of rent and 

obtained a deorea, but previous to the institution of the suit 
had sold all his Interest in the zemindar. The purchaser of the 
zemindari subsequently instituted proceedings under Rag. VIII 
of 1819 for further arrears of rent and the darpatnidar deposited 
the rent under s. 13 of the Begulation. In a suit by the darpat- 
nidar for a declaration that ha had a first charge on the patni 
in re'^peot of the sum deposited by him. Ueldt that the decree 
obtained by the former zemindar was a deorea for rent within 
bhe meaning of s. 65 of the Bengal Tenancy Act and constitut¬ 
ed a first charge on the patni under that section with priority 
to the lien of the respondent, Nagendra idath Bose v. Bhuhan 
Mohon Chakravartit 6C. W. N. 91, distinguished, Hem Chunder 
Bhunjo V. Mon Mohini Dassi, 3 C. W. N. 6o4, Srimant Boy v. 
Mahadeo Mahatat I. L. B, 31 Cal. 650. not followed. Ehetra 
Pal Singh v. Kritarthamoyi Dassi, I. L. B. 33 Gal. 666, referr¬ 
ed to. Kahabaj Bahador Singh v, Forbes. I. L. B. 36 Gal 

737 

See Interest. 

See Land Acquisition Act (1 of 1894), s. 3 (a) 

Land Registration Act (Bengal Act VII of 1876). 

Ss. 52, 55 62;— Reference to Civil CourU conditions of —‘'Foasesston,'* 
meaning of% in s, 55— Mahomedan widow—Dowert claim for — 
Jurisdiction—Bevisiori by Htgh Court, power of. —When a person 
alleges that be has by succession acquired an interest iu an 
estate and is in possession of such interest, and on this basis. 
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Land Resistfalion Acl (Bengal Act VIl of 1876.)—(oo»«W.) 

seeks regisliiation ol his name, it his claim is disputea hy any 

other peLon. v^ho sets up a oonflioting of 

same interest, the Colleotor must enter ini'? ‘tia ^ 

=S“..v,.';: ri;s‘,,r"ra ".7 « 

rzr.5».rir.oS 

the Civn Coutb. whiah may dotermiue o^^YMaho- 

«rtQce« 5 «;ion and deliver possession aoootdingly. When a 

medan widow has obtained possession of "\®o„e’'m 

Terty of her deceased husband lawfully and ^>^out toroe or 

sssslliisl 

:• reyirc'omt^. rn1‘rdrsit:^s‘9:‘t -.00 by the 
H^rCourt. UMaiUi. MaHDl u, KulsOm, 

S«. 59. 63 —Competent Court, meanxng ’^g*;jff,onrt has jurisdio- 
B.„i,ro« by tC“c Code to rUise an 

Dion under s 6-22 of tha o.vur L-.nd Registra- 

order made f , 872 ) amatul Mehdi v. Kulsum. I L. 

Aot (Bengal Act V I territonal, but no 

B. 35 Cal. 120 fol owed A Cout^'; Court within the 

pecuniary lur,sd.ct>on. t oartiSoate is sent 

tneeniDg ot s. &y hK« names of bbe suooessful 

to the Colleotior and he Courb berminabes and bbe 

persons, bbe f^noMon of bbe Bamesh- 

WAK S.NGH P. rcoenue /rec estafe,- 

S. 78 Milkiat P^P^'^oTflTbere is “ distinction between a milkiat 
Begulatton II of 1819. lb n ^ enbry in bbe regis- 

or Revenue-free estate, wh.oh ®beld under Begu- 

ter ot refenue-free raxlkiat estate not so entered^ 

l“"r°espl^cro?tbe Utter ^‘>Cgrie^VlVot‘ir7U’“rd“tbe p‘r"o^ 

s'™” stS.». I. B. B. » 0.1. 747 
Leave to sue. 

See Waiver. 

Leaal necessity. 

M Svm .» 187B...o>.nB.Bl>r 

s.. m “ w ,' “S; O.,ro.».io„. 0„rf.,.. 

Letters of administration. 

S«fl Adminisbra^ot^ 

Letters Patent (1865), cl. 12. 

Sea JnrisdiobioD. 

Sm Wslver. .yj^g 
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Pacib 

Letters Patent, 1865, s. 15. 

See Ii 0 tifiers Pa^anti Appeal. 

Letters Patent Appeal. 

Remand, order of — Letters Patent, 1865, s. 16— "Judgment'* — Trans^ 
ferability of ocGupanoy holding. —An order of remand passed by 
a single Judge of the High Court, under s. 562 of the Code of 
Civil Procedure, 1882, is a “judgment’* withinithe meaning of 
s. 15 of the Ijetters Patent, and an appeal lies from such an 
order under the Charter. Gopinath Pati v. MohbsHWAB 
Pradhan, (668) I. L. B. 35 Cal. 1096 668 

Libel. 

'Newspaper article ^Allegations of fact and bona dde comment —- 
Privilege—Proof of truth essential, when criminal offence 
imputed—Cause of action—Misjoinder of parties—Amende 
ment^Limiiation. —Writers in public papers must be 
careful as to the language they use while’ (commenting on 
the proceedings of Courts of Justice, '‘and Ton matters of 
public interest; they ehould also be careful that they do not 
wantonly assail the character of others or impute criminality 
bo them. Woodgate v. Ridout, 4 F. & F. 202, R. v. TanHeld, 

42 J, J. 424, referred to. It is absolutely essential to differen¬ 
tiate between fair and 5onct fide comment and allegations of 
fact. Where a grave criminal offence is alleged as a fact regard¬ 
ing the public acts of a public man, nothing short of proof of 
its truth can avail the defendant in an action for libel : the 
allegations of fact must be either true or privileged. Davis v. 
Shepstone, 11 A. O. 187 and Hunter v. Sharpe,' 4 F. & F, 983. 

Where a suit was instituted by six plaintiffs jointly, and 6vd of 
them were held to be not entitled to proceed in the suit on the 
ground of misjoinder of parties and causes lof i action, onei plain* 
tiff only being allowed to continue in the suit :— -Held, that the 
suit was not barred by limitation. Sandes v. Wildsmith [18933i 
1 Q. B. 771, referred to. Babbow v. Hbm Ohundbr IjAHIRI. 

I. Ii. B. 35 Cal. 496 * ... 305 

Libel, suit for. 

Misjoinder of causes of action—Misjoinder of parties — Rleciion — 
Limitation-^** Cause of a like nature ’*—Limitation Act [XV of 
1877) $. 14.—'Six parsons on the 26tb January 1906, instituted 
a suit jointly against an editor and proprietor of a newspaper 
for libels published on the I7tb and 20bb July 1905 and claimed 
an aggregate sum as damages. The suit was, on the 22nd April 
1907, held to be bad for misjoinder of parties and causes of 
action, but the Court gave the plaintiffs leave to elect, which of 
tbeir number should continue the suit, and the other oo-plain- 
tiffs* names were struck out. Subsequently, on the Lst May 
1907, one of the former plaintiffs tiled a suit for libel and dam* 
ages, and It was contended that his suit wasi barred by limita¬ 
tion. Held, that section 14 of the Limitation Act was not intend* 

•d>o apply to a case, in wnioh a tirst suit failed entirely through 
the negligence and laches of.tbe plaintiff himself, and thatlan 
improper joinder of parties or i causes of action would not be “a 
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oanse of like natare" wibhin the meaning of seotiion 14 of the 
liimitation Aot, and therefore the plaintiff's snit was barred by 
limitation. Chunder Madhub Chucherhutty v. BissessureB V&heat 

6 W. R. Or. 184, Deo Prosad Singh v. Pertab Kaireot I. li. B. 

10 Oal. 86, MulUck Kefait Hossein v. Shea Pershad Singh, I. 
D. R. 23 Cal. 281, Assan v. Paihumma, I. L. R. 22 Mad. 494, 
Bai Jamna v. Bai lokha, I. L. R. 10 Boro. 604, Mathura Singh 
V. Bhawani Singh, I. Ij. R. 22 All. 248, referred to. India 
FubijIShers, Limited v. Aldridge, 1. L, R, 35 Oal. 728 ... 

Limitation* 

See Attorney and Client. 

See Central Provinces Tenanoy Aot (XI of 1898), ss, 45, 46, 47, 96. 

See Rxeoution of decree. 

See Guardian and Ward. 

See Jnrisdiotion. 

See Libel. 

See Libel, salt for. 

See Parties. 

See Partition. 

See Prinoipal and Agent. 

See Riparian Owner. 

Limitation Act iXV of 1877), s. 20—Pari payment—Endorsement 
not in dehtor^s hand, but only signed by him When debtor oan 
write, whether such signature sufficient to save limitation.^- 
Where a debtor oan write, but an endorsement is written by 
another person and only signed by him, it is not an endorse* 
ment, wbioh is. as far as possible, in his handwriting, and there¬ 
fore it is not sufficient under the provisions of section 20 of the 
Limitation Aot. to create a new period of limitation. Mukhi 
Saji Bahmutiulla v. Goverji Bhuja, I. L. R. 23 Cal. 646, refer¬ 
red to. Madahhusi Sesha Charlu v. Singara Seshaya, I. L. R. 

7 Mad. 55, Ellappa Nayak v. Annamalai Ooundan, I. L. R. 7 
Mad. 76 and Jamna v, Jaga Bhana, I. L, R. 28 Bom, 262, dis¬ 
tinguished. Santibhwar Mahanta V. Lakhikanta Mah- 
ANTA, I. L. B. 35 Oal. 8l3 

Limitation (Act XV of 1877), s. 14—Suspension of right of action.— 
In 1872, a Hindu died intestate leaving three sons B. M., M.M. 
and C.L. C. L. died in 1881. On the I8bh January 1892 M.M, 
and the sons of C.L. were dispossessed of their share in certain 
property. In 1896 the sons of O. L. instituted a suit against 
B M. and M.M. for possession and aooount. and in 1897 on the 
death of B. M. and M.M. their sons ware brought on the record. 
The sons of M. M. supported the sons of O. L. and an issue 
was raised as between the co-defendants as to whether the 
sons of M. M. were entitled to a certain share. A decree dated 
• the 20th April 1903 was passed in favour of the plaintiff, and 

it was further declared that the defendants, the sons of M. M. 
were entitled to the share they claimed. The sons of 
B. M. appealed. On the 22nd February 1904, the Appeal 
Court confirmed the decree in favour of the plaintiffs, 
and set aside the decree so for as it related to the 
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sons ot M. M. Thereupon, on the 141ih November 1904, 
the sons oi M. M. insfaitmted tibe present suit against the sons 
ot O. li. and of B. M. for possession, parbltton and aooounfcs 
Heldt that the right of the plaintiffs to bring an .action to re¬ 
cover the property was suspended between the 90 bh April 1903 
and the 22nd February 1904, and that in consequence the suit 
was not barred by limitation. 'Ranee Surno "M-oyee v. Shooshee 
Mohhee Burmonia, 12 Moo. I. A. 244, and Prannath Boy 
Chowdry v. Bookea Begurrit 7 Moo I. A. 323, followed. Pulte- 
ney v. Warren, 6 Ves. 73, and East India Company v. Campian, 
11 Bli, (N. S.) 158, referred to, Qucere : whether section 14 
of the Limitation Act covers the case. Lakhan Ohondbb 
Sen 7). Madhu-iudan SeNi I. L. B. 35 Oal, 209 
Limitation Act (XV of 1877). 

S. 14, See Jurisdioton. 

See Libel, suit for. 

S. 20. See Limitation. 

S. 22, See Parties. 

S. 22. Co-plaintiff — Suit—New plaintiff—-Transfer o/a pro forma 
defendnt to tJie category of the plaintiff after the period of Ximita^ 
lion—Effect of such transfer—Such added plaintifft whether a. 
new plaintiff. —In a suit for rent, one of the co-sharers, having 
refused bo loin as oo-plaintiff, was made a party defendant. 
The plaintiff asked for the entire 16 annas rent due, but at the 
same time be asked to have awarded to him half the money 
actually due. An ex parte decree was passed, which was subse* 
quently set aside, and the suit was restored to its original number. 
After the expiration of three years from the time when the rent 
last became due, the pro forma defendant by an application gob 
himself transferred to the category of plaintiff;' Upon a defence 
taken that section 22 of the Limitation Act applied to the case, 
and the suit was barred by limitation;— 3eld, that the added 
plaintiff was not a new plaintiff, and section 22 of the Limita¬ 
tion Act had no application, and therefore the suit was not bar¬ 
red by limitation. NagENDRABALA Debya u. TARAPADA 
Achabjeb, I. L. E. 35 Cal. 1065 
S. 26, Soh. II, Art. 47: See Riparian Owner. 

Art.i 109—Mesne profits — paini. —A paint Mahal was sold under Re¬ 
gulation VIII of 1819 for arrears of rent on the 18bh May 1900. 
when the defendant purchaser came into possession. The plain¬ 
tiff-owner of the patni instituted a suit for eebting aside the sale 
and obtained a decree and took possession on the 11th Septem¬ 
ber 1901. The plaintiff then instituted the present suit on the 
6th April 1904 for mesne profits for the period the defendant 
was in possession, viz., from 18hh May 1^00 to llbh September 
1901. Eeldt that the defendants wrongfully received profits, 
which were receivable by the plaintiff. Art. 109 and not Act. 
120 governed the case, and the claim for the period (18th May 
1900 to 5th April 1901) preceding three years next before the 
institution of the suit was barred by limitation. Krishnanand 
V. Kunwar Partah Narain Singh. I. L. R. 10 Cal. 785 and 
Vhunput Singh V. Saraswati Misrain. I. L. R. 19 Oal. 267 
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Limitation Act (XV of 1877)—(ConoZti.)- Page 

referred to. Peary Mohon Boy v. Khelaram Sarkar, I. 

li. R. 36 Cal. 996 ... 609 

Soh, III Art. 116: See Contraot. 

Soh. II, Art. 118: See Go-sharar Landlord?, 

Sob. II, Arts. 89, 116, 182 : See Prinolpal and Agent. 

Soh. Ill Arts. 91, 144 ; See Benamidar. 

S. 14 ; See Limitabion. 

Arb. 179 : See Bseoubion. 

S, 16, Sob. II: Arb. 84 : See Attorney and Olienb. 

Limitation question of. 

See Pnblio Nuisanoe. 

Magietrate. 

See Transfer. 

See Witness. 

Mahomedan Law. 

Smil'bil hadis—Ranafi sect — Mosques—Bight of worship by diffe¬ 
rent sects—Dedication to particular sect. —Mahotnedans of the 
Amd-bil-hadis or Wahabi seob have the right bo worship in a 
mosque built primarily for the use of and used, as a general 
rule, by members of the Ranafi seot, and cannot be debarred 
from the exeroise of suoh right on the ground of bheir views in 
the matter of ritual being different. Qucere ; Whether a special 
dedication of a mosque bo any particular seot of Mahomedans 
would be in accordance with the Mahomedan Roolesiastioal law. 

Ata ullah v. Azim ullah, I. L. R. 12 All. 494, followed. Queen- 
Empress V. Bamean, I. L. R. 7 All. 461, Fazl Karim v. Uaula 
Baksh, I. L. B. 18 Cal. 448, referred bo. Abdus Subhan v, 
Kobban Ali I. L. B, 35 Cal. 394 ... 181 

Qifl—Validity of deed of gift — Marz-ul-maut—Death illnesst what 
constitutes—Apprehension of death—Concurrent judgments on 
fact—Privy Council, practice of. —The question in this case 
was whether a deed of gift was invalid by reason of the Maho- 
medan law of marz-ul-maut, relating to gifts made in death 
illness : Reid, that whether the donor was or was nob under 
apprehension of death at the time the deed was executed was 
rightly treated by the Courts below as the decisive best. That 
was a question essentially of fact and of the weight and credi¬ 
bility of evidence : and there being conourrenb judgments on 
the evidence that there was no such apprehension, the Judicial 
Committee declined to interfere, particularly as ib appeared that 
the reasons given by the Oourhs established a large preponaer- 
ance of probability in favour of the conclusion at which they 
bad both arrived. Fatima Pibi v. Ahmad Bakeh, I. L. R, 

35 Cal. 271 ^88 

Gift Mitshflf*- gifts of undivided shares in Companies and shares in 

freehold property in Rangoon—Whether law of mushaa appli. 
cable to Mahomedans residing in Rangoon —Death-bed gi/te— 

Gifts made not under sense of imminence of death. In suits 
brought bo set aside certain deeds of gUt executed shortly be- 
fore his death by a Mahomedan in Rangoon in favour of his 
widows and minor children, as being invalid because they were 
death-bed gifts, and because they were contrary bo the law of 
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mushaa (prohibiMng gifts of undivided shares in property, 

-wbioh is divisible):— Held, in aooordanoe with the prinoiples 
laid down in ]^uhatni7i<id MiiTntaz Ahmad v. Zuhaida JcLtii 
I. L. B. 11 All. 460 ; Ii. R. 16 I. A. 205, that assuming the law 
of mushaa to apply to the stiooession of Mabomedans residing in 
Rangoon that dootrine was not applicable to shares in Companies 
nor to shares in free-bold property in a large oommeroial town. 

Heldt also, on the facts, upholding the oonourreut decisions of 
the Courts below, that the deeds of gift were not executed ' 
under pressure of the sense of the imminence of death and were 
therefore valid. Ibrahim Goolam Abipf p. Saiboo, I. D. B. 

35 Cal. 1 1 

Pre-emption—Ceremoniest due performance of—Talah-i istiihad 
—Eevereal by High Court *of decision of First Court on ques¬ 
tion of fact—Wtthdrawal from ^ Court by pre-emptors of 
money paid by purchaser to redeem mortgage on property sold — 
Waiver of right of pre-emption. —The right of pre-emption under 
Mahomed an law must be exercised and the claims necessary to 
give effect to it must be made, with the utmost promptitude; 
and any unreasonable or unnecessary delay is to be construed 
as an election not to pre-empt. Whether there has been such 
delay is a question to be determined upon the facts of eaoh par¬ 
ticular case. In this case lb was held by the Judicial Committee 
that the grounds stated by the High Court for overruling the 
decision of the Subordinate Judge, that the ceremony of ialah^i- 
istishad bad been duly performed without unreasonable delay, 
were insufBcient. Where the pre-emptors had obtained the 
transfer of a zurpesbgi mortgage binding the property the sale 
of which gave rise to the suit for pre-emption, and the purchaser 
after the sale bad paid the mortgage money into Court in ao- 
oordanoe with the provisions of the Transfer of Property Act 
(IV of 1882) for the pupose of redeeming the mortgage:— Held, 
that the withdrawal of the money by the pre-emptors was not 
a recognition of the title of the purchaser, but merely of his 
right to redeem, and was quite consistent with their right to 
pre-emption. Bai3Nath Ram Goenka v. Ramdhabi ChOw- 
dhby, I. L. R. 35 Cal. 402 247 

Pre-emption—Customary right—Hindus of Bihar—-Pleadings—Eight 
of pre-emption, assertion of — Proof—Delay in assertion—When 
to be made — Formaltties—Who can perform—Manager of adult 
female under Court of Wards, rights and duties of—Court of 
Wards Act {Bengal Act IX of 1879), ss. 14, 39. 40. 48, 49. 60 — 

Bengal Estates Partition Act {Bengal Act V of 1897), ss. 29, 96. 

The Hindus of Bihar have adopted the Mabomedan law of pre¬ 
emption for a long time. Fukeer Eawot v. Shetkh Emambuksh, 

W. Br. (F- B.) 143, followed. Ghamparan has from the earliest 
times been included as one of the districts forming the subah 
of Bihar, and as a judicial district it has all along, till quite 
lately, been united with Saran, in which the existence of the 
custom of pre-emption has been judicially recognized. Meethun 
Dal Y. Deo Murat, 6 Sel. Rep. 197* referred to. When the 
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exis1i8Doe of the oustom* nnder wbiob Hiudus have the same 
right of pre*empMon under the Mahomedan law asMabomedans 
in any disbriot, is generally known and iudioially recognised, ib 
is nob necessary to assetb or prove ib. Fukeer Rawot y. Sheikh 
Emambuksh, W. B. (F. B.) 143, explained. There musb be no 
delay in bhe assertion of bbe claim of pre-empbion or talah'i’ 
mowcLsibatt bub before bhe Shafee or pre-empbor can assert bis 
right bo pre-emption, he mush be sabished by evidence, which 
he holds to be credible, that a sale has been completed. 
Muhammad Wilayat Ali Khan v. AhduVRah. I. L. R. 11 All. 
103, distinguished-, and Begam v. Muhammad Y'akuht I.ti.B. 16 
All. 344, followed. Under the Mahomedan law, before ib can 
be held that bhe sale is complete, there must be a cessation of 
the vendor’s right in the property, and the solution of this mat* 
ter is to be found in determining in each case what bhe intention 
of the Darbies was. Badun v. Bhyro Ram, 8 W. B. 255, referred 
to. There is no 6xed time within which bhe ialah-i-ishtUhad 
should be performed, and ib is a question of fact for the Court to 
determine, whether ib was done within due time. Jumeelun v. 
huUef Bossein, 16 W. B. F. B. 13, followed. The performance 
of the talab-i-i$hiishad is nob meant to be done for the informa¬ 
tion of the vendor or vendee, though no doubt its effect may be 
to give them information. The formality is insisted on with 
the object of securing evidence that bhe pre emptor has really 
asserted bis right and because evidence is wanted in order to 
establish proof before bbe Magistrate, and, unlike the talab’-i- 
mowasibatt it must be performed in the presence of witnesses. 
Bujjub AliChopedar v. Ghundi Churn Bhadra, I. L. B. 17 Calc. 
543, referred to. The performance of the coreoiony in bhe 
kackari of the vendor is a sufficiant compliance with the law. 
Mubarak Bussain v. Kaniz Bano, I. U. B. 27 All. 160, not 
followed. A guardian or manager under bhe Court of Wards 
can perform and ib is bis duty to perform the ceremonies of pre- 
emption on behaU of an adult female ward of Court ; and from 
the omission in the Court of Wards Act to confer the right ex¬ 
pressly on the guardian or manager, it does nob follow tbat he 
is not entitled bo perform these ceremonies. Abadi Begum v, 
Inam Begum, 1. L. B. 1 All. 621. Umrao Singh v. Dalip Singh 
I Ij B. 23 All. 123, referred to. Fabrication is not one of the 
devices permissible under the Mahomedan law for defeating the 
rieht of pre-emption. Per Goxe J. An order under s. 29 of 
the Bengal Estates Partition Act has not bhe effect of dividing 
the shares of the proprietors finally, until the date specified In 
96 of the Act. and. until the later date, bhe right of 
onhslsts Wahed Ali Khan v. Hunooman Penhad, 12 W. R. 
iBif reierird to. Joobraj Singh v. Tookan Singh, 14 W R. 
476, disfciDguished, JadU SauD v. Ja^Ki KuEBi !♦ li, R. 

36 Cal. 576 

Mahomedan widow. 

See Land Registration. 

Maintenance. 

300 Matriage, Nullity o". 
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Maladministration. 

See Exeoubriz. 

Mandatory injunction. 

See Easemenb. 

Manufacturer. 

Sea Trade-Mark. 

Marriage. 

Presumption of marriage from cohabitation with habit and repute 
in Siamese Shan States—Presumption different in different 
countries ^Proof of repute—Entry of “ wife ” in Gonsular 
Gertifioate of Nationlity given to British subjects in Siam^New 
point taken on appeal .—A domioiled Burman baviog a residenoe 
and a wife in Moulmein went on business bo bbe Siamese Shan 
States where be lived for many years with bha drsb appellant 
and died there leaving her and her son (by him), bbe second 
appellant, both of whom olaimed a share of bis property f^om bis 
wife in Moulmein, who was his admioisbratriz, on bbe ground 
bhab a presumption of marriage arose from bbe above oobabiba- 
bion wibb babib and repube, whereby she bad acquired the sbabus 
of a legibimabe* wife;— Held, bhab bbe babib and repute, which 
alone is effective, musb be babib and repube of bhab particular 
status which in bbe country in question was lawful marriage. 

Among English people open cobablbabion without marriage is so 
uncommon that the faob of cohabitation in many classes of 
society of itself sets up as a mabber of faob a repute of marriage. 

Bub bhab is nob bbe case in oountries where customs are 
different, and where there ezisb oonnezions between the 
sexes nob reprobated by opinion, bub nob constituting marri¬ 
age, Heldt in the oircumstancos of, and evidence in, this 
oasei that there was no proof of repute, which required 
some body of neighbours, or some sorb of public, nor was 
there any tangible evidence of the recognition of bbe ffrsb 
appellant in her quality of wife by people ezternal to bbe 
bouse and independent of it. The only evidence pointing bo 
marriage was the use of bbe word “wife*’ by some of the wib- 
nessess, which showed bhab they applied it bo persons, whose 
status was nob matrimonial. A oertiffoate of nationality as a 
British subject proposing bo travel in Siam given bo the deceased 
by bbe British Consulate was produced in which the ffrsb appel¬ 
lant was described as bis '*wife'’ and anobbar female relation as 
his "Bister-ln-law," as to which it was contended that the ffrab 
appellant could only be entitled to be so named in it if by 
marriage she bad acquired the deceased’s oertiffed nationality;—> 

Held, that bbe oertiffcate was not evidence of repute at all; and 
any value ib might have bad was taken away by the insertion 
of bbe name of bbe sister-in-law, who on no theory was a Bri¬ 
tish subjeob. The facts of the ezistenoe of the lawful wife in 
Burma, who was ignorant that any such connexion existed bet¬ 
ween her husband and the ffreb appellant, that polygamy though 
allowed in Siam was considered disreputable, and that oon* 
oubinage was customary, were against any such presumption of 
marriage. No preaumpbion, therefore, arose bhab the ffrsb appel. 
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Mortgage —(OoneldX 

lanb had acquired bhe stiaba^ of a ^ife. A oonbenblon bhab bhe 
second appellant, even U a valid marriage was nob proved, was 
onbibled by Barmese law bo a share in his father's estate, not 
having been raised in bbe pleadings nor taken in bhe Courts 
below, was nob entertained by bhe Judicial Committee on 
appeal. Ma Bi v, Ma Kin, I. Xj. B. 35 Cal. 232 
Marriage, nullity of. 

Deceased wife's sister—Illegitimate child—Custody of the child — 
Maintenance.—Where a decree for nnllifcy of marriage had been 
made on the ground that bhe petitioner was bhe sister of bhe de¬ 
ceased wife of the respondent: Held, that bhe child was bhe ille¬ 
gitimate child of bhe petitioner and that she was entitled, unless 
a'^shrong’oase was made oub bo bhe contrary,bo bhe ouebody of bhe 
ohild. Maintenance for a child may be rightly and properly spent 
for the purpose of maintaining a joint homo for the infant and 
his or her parent, and an account of the amount allowed for 
maintenance will not be ordered so long as hbejnfant is properly 
maintained. BoMWETSCH v. BOMWfiTSOH, I. L. R. 35 0al. 3bl. 

Marz-u1-maut. 

See Mahomedan Liaw. 

Measurement by landlord, m iqq 

See Bengal Tenancy Act (VIII of 1885), ss. 91. 183. 

Mela, profits of. 

See Cess, Assessment of. 

Memorandum of agreement. 

Statnn Baby. - , 

Merchant Shipping Act (V of 1883). 

See Evidence 

Mesne profits, decree for. 

See Contribution, Suit for. 

See Limitation Act fXV of 1877) Art. 109. ^ , 

Amount to mhich vlaintiff is entitled 

XIV of 1882). 3 . 211.—A successful plaintiff in a suit for 

ptssefs^n and^m^^ profits is not entitled bo claim mesne 

nrofibs aoorned afiar the institution of the suit for more than 

three years from the date of the deoree. if that event 

before the actual delivery of f f 

A. 209 : ia^astif I rs 24 Bom. 

3^4rf"row^dTn1ri^o”t. TBMuoKva Narn B.. Oaaonacat 
V. .Togendba Nath Ray. I. L. B 35 Gal. 1017 

M.eane-profits^ mmnciiiion rent—Assessment, principle of.^ 

vrorus should be assessed on the 
Ab regard zer comuotltion rent and not customary rent. 

Tbroharrote^r of the possession before trespass should be asoer- 
^1 rari fcrv ftTrivo at the tluo mearUTG of damages, because such 
bained t index of intention as to bbe mode of oooupa- 

Sror'nhero were uo trespass' IJatulla Bhuyan v. Chandra. 

bion, if ^ Qopal Chundtr Uandal 

Mohan Banerjee, 1^ vv. in. . y aonroved 

V. Bhooban Mohun Chatterjee. I. L. B.l30 Cal. &db. approveu. 
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Mcsne-pi'ofits— {ConoldX 

Prinoipla upon which mesne profits should be assessed on the 
basis of produoe or compebition renb discussed. Thalcooranee 
Dassfifl V. Bishe&hut Moo7cerjee» B. L. B. F. B. 202; 3 W. R. (Aob 
X) 29. referred bo. liACHadl NaRAIN v. MaZHAB AbbA9. I. Ij. 
K 35 Cal. 1000 
Milkiat property. 

See Land Begisbrabion Aob (Bengal Aob V(I of 1870), s. 78 

IVI * y 

See Civl! Procedure Code (Aob XIV of 1882). s. 461 

Minor, liability of. 

See Guardian and "Ward. 

Miras taluq. J 

Gtanbf ooostruobion of* ^ 


Pacib 


See Thofb. 

Misdirection. 

See lury. Trial by. 

Misdirection to jury. 

See Privabe Defence, right of. 

Misjoinder of causes of action. 

See Libel, suib for. 

Misjoinder of charges. . , « ., 

Distinct offences on different dates during same trial — Fresidene/y 
Magistrates —Refusal to take oath or answer questions^Oriminal 
Procedure Code (Act V of 1898), Ss. 233, 234, 235* 482—Penal 
CodeiActXLV of i860) 5S. 178 ani 179.—Where the accused 
was oharged under two heads, firsts wibh offanoes under s. 178 
of bba Penal Code oommibbed on bhe 2atih and bhe 29 hh August 
rocpeobively; and, secondly, wibh offences under s. 179 of bhe 
Pena! Code oommibbad on bhe above dabes during bhe course of 
bhe same trial :— Beld per Bampini. J. hhab the trial was under 
bhe special procedure provided for Presidency Magishrabas; that 
no charge shoeb was required bo be drawn up; that bhare was no 
trial in the sen^o of an invesbigabion of bhe facts; that bhe pebi- 
bioner bad been oonviobed only of three offanoes, two of which 
were of bhe same kind, and that s. 234 of bhe Criminal Prooe- 
dure Code had nob been contravened. Subrahmania Ayyar v. 
K ®«(7 Emperor. I. L. B. 25 Mad. 61. distinguished. Held, fur¬ 
ther, that a Court aobing under s. 482 of bhe Criminal Procedure 
Code is nob bound bo bake proceedings on bhe same day, as it is 
vjben aobing under s. 480. Per Sharfuddin J., bhab bhe accused 
was nob charged wibh, nor tried at one and bhe same trial for 
morobban three offences of the same kind, and bhab s. 234 did 
cob. therefore, apply, bub bhab bhe case fell wibhin s. 235, and 
that there was, therefore, no misioinder of charges. BiPIR 
ChantiraPatj V. Emperor, I. L. B. 35 Cal. 161 

Misjoinder of parties. 

See Libel, suib for. 

See Libel. 

Mistake. 

See Administration. 

Se 0 Execution. 
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Mitabshara family. 

Se6 Olvil Prooedaie Code (Aob XIV o£ LS82), s. 461. 

Mitakshara. 

See Hindu Law. 

Money-decree, 

See Sale in Hxeoabion of Deoree. 

Mortirage. 

See Decree ex-parte 
See Compromise. 

Mortgage bond. 

iSea Decree. 

Transfer of Property Aot [IV of 1882), s. 63 —Consideration — Par¬ 
tial failure of consideraiiont e^eot of ,—in a mort¬ 
gage bond two oonslderabions are stabed, one of which is 
valuable and is separable from the obher, effect may be given bo 
the insbramenb bo the extent of the amount of the oonsiderafaion 
that is valaable, and bo that extent the bransacbion cannot be 
regarded as frandiilenfa. Sajani Xumab Dabs v. CaUB 
Ki SHORE Shah A, I. L. B. 36 Gal. 1061 ... 

Mortgage-decree. 

See Gosba. 

Mortgaged properly, sale of. 

See Sale in Hxeoubion of Decree. • 

Mortgagee. 

See Priority. ^ , 

Mosques, right to worship m. 

See Mahomedan Law. 

See Bengal Tenancy Aob (VHI ol 1886), s. 163. 

Mushaa. law of. 

See Mahomedan Law. 

Mushaa gifts. 

See Mahomedan Law. 

Mutwalli. 

See Parties. 

Newspaper article. 

See Libel. 

Next friend. . 

See Civil Procedure Code (Act XIV of 1882), s. 461. 

Non-user. 

See Easement. 

Notice. 

See Bevenue Sale. 

See Civil Procedure Code (Aot XlV of 1882) s, 30. 

Notice of claim. 

See Bailway Company. 

Notice service of. , ^ ^ wt> i a s r j 

Adult,*' meaning of—Puhlie Demands Beoovery Aot [Bengal Act 1 of 

1895), S3, 10. 12. 31—T;tfl Collector of 2^^Pargannas—Certifi¬ 
cate officer .—A person above the age of sixteen years at the 
date of the service of notice is an "adult” within the meaning 
of e. 81 of the Public Demands recovery Aot. When a notice 
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Notice service of—COonsZeZ.). PagB 

tiiider 5. 10 of the Pablio Demands Beoovery Aob-aotaally 
reaches bhe judgmenti-debbor and he oonbests the olaim, it 
cannot be said that the notice was not validly served because 
the parson on whom the service was made is not proved 
to be residing with the judgment-debtor, the object of serving 
the notice being to enable the judgment debtor to contest his 
liability. The Collector of 24-Pargannas is the proper Certl* 
hoate Officer to enforce a oertidoate under the Act against im¬ 
moveable property in Calcutta. Habi ObaBaN Sinbb v. 
Cbabdba Kumab Dby, I. L. B. 35 Cal. 286 ... 1V7 

Nuisauce. 

See Basement. 

Occupancy jotes. 

See Bstoppel. 

Occupancy holding. 

See Letters Patent Appeal. 

Official Acts, presumption of. 

See Sedition. 

Official Trustee. 

See Probate, Applioation for. 

Onus of proof. 

See Bvidenoe. 

See Hindu Law. 

Owelty. 

See Priority. 

Parsi Community. 

See Grant. 

Parsi Tower of Silence. 

See Grant. 

Livtitatiori — Civil Procedure Code (Aoi SI of 1882), s. 32 Addirtg 
party to suit after period of limitation—Limitation Act {XV of 
1877), s. 22.— Held (by the Full Bench), that a Court acting 
under the <?eoond paragraph of section 32 of the Code of Civil 
Procedure, is bound by the provisions of s. 22 of the Limitation 
Act. Girish Chunder Sasmal v. Dwarka Nath Dinda, 1. L. B. 

24 Cal, 640 and Fakera Pasban v. Bibi Azimunnissai I. L. B. 

27 Cal. 640, over-ruled. Imam AH v. Baij Nath Bam Sahu. 10 
C. W. N. 551, approved. Oriental Dank Corporation v. Char- 
riol: I. L B. 12 Cal. 642, ezplained. K^M KinKab Biswas v . 

AKHiii Chandra Chaddbuhi. T. L. B. 35 Cal. 519 ... 320 

Suit for rent —• Mutwalli — Effect of all mutwallis not being 
made parties to a rent^suit. —Where the persons liable to pay 
rent are mutwallis, it is essential that all the mutwallis should 
be brought before the Court as defendants, inasmuch as mut¬ 
wallis stand in the position of trustees. AbdUD Bab ChoW- 
DHUBY V, EviGAB, I. L. B. 35 Cal. 182 ... 113 

Partition. 

Ancestral property—Bahuana grant—Original grantee's power to dis¬ 
pose of by will—Bights of junior members. — Bahuana grant 
of ancestral property does not change the ancestral character 
of.the property and turn it into self acquired property in ^tbe 
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bands of the grantee or his direct male descendants. The orU 
ginal grantee has no power to dispose of the property by will, 
and the other members of the family have those rights in it, 
which they can claim under the Mitakshara law, viz.t the right 
to restrain alienation, except in oases of legal necessity, and the 
right to claim partition. Bam Chandra Marwari v. Mudhe- 
awar Singh, I. Ij. R. 33 Cal. 1158, and Bameswar Singh v. 
Jihcndar Sing^ I. Ij- R* 32 Cal. 683, followed. IjaIjITESWAr 
S iNGu V. Bhabeswab Singh, I. Li. B. 35 Cal. 823 
-Co-owners— Dispossession—Adverse possession—Constructive pos¬ 
session—Waste land — Limitation. —To effect a partition the 
property, If susceptible of division, must be transformed into 
estates in severalty and one of such estates assigned to each of 
the former occupants for bis sola use and as his sole property. 
Although co-owners cannot enforce a partition of apart only of 
the common lands leaving the test undivided, and although the 
entire property must be included in the partition, yet, if by mis¬ 
take, or by consent of the co-owner acting innocently and fair¬ 
ly a* partition of a portion only of their estate has been made, 
whether by order of the Court or otherwise, there is no reason 
why the Court should not grant a division of the remainder at 
the instance of one or more of the co-owners. The oooolusion 

is therefore, irresistible that the effect of a decree in the parti¬ 
tion Suit was to leave untouched the joint title and possession of 
the parties (in the remainder), and that the present sait for ra- 
novftrv of ioint possession may well be maintained. Barnes v. 

ei893) 157 Mass. 479 ; S C 32 N. B 670 and Car,- 
mell V Chambers (1899 54 S. W. 362, referred to. and Jagatjit 
stngh y sZbJit S^ngh. I. L. B. 19 Cal. 159. followed The 
fundamental rule is that the entry and possession of land under 
the oommon title of a oo-owner will not be presumed to be ad¬ 
verse to the others, but will ordinaiily be held to be for the bene¬ 
fit of all Bichard v. William, Wheaton 707; Prescott v. Bevers, 
4 Mason S26 S. C. 19 Fed. Cas. 1286; Doe v. Prosser, 1 Cowpor 
217; Doe v. Taylor, 6 B. and Ad. 575 ; McOImbp v. Boss, 5 
Wheaton 116. and Clymer v. Dawk,»s, S Howard 674. referred 
to and approved of ; Mahomed AU Khan y. Khaja Abdul 
Ounno I L B. 9 Cal. 774, Baroda Sunders Deby v. Annoda 
SundaU Deby, 3 C. W. N. 744; UJalbi Bibi v. Dmakanta Ear- 
T T, B 31 Cal. 970; Ittappan v. Manavikrama, I. Li. B. 

^1 Mad 163 ; MaLfc Maraln v. Naiobaf Pathak,\, H B 32 Cal. 
H «17 SO 1 C B J 437; Jagar Nath Singh v. Jai Nath Singh, 
? L b 27 All 88. and Phani Singh v. Nauiab Singh. I. L. B. 
28 All 161. followed. To prove title to land by adverse pos- 
sassTon for be statutory period, it is not sufficient to show 
l^at some acts of possession have been done; the Possession re- 
nnired must bo adequate, in continuity, m publicity and in 
ex^enh lio show bhali i6 is possession adverse to the oompetitorp m 
other words, the possession must be actual, visible, exclusive. 

W I. L B. « C.l. 943, lol.o,.d, irm. 
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Partition— [Ooncld.), 

strong v. Monillt 14 "Wallaoe 146, and Dosroell v. Dela I^anzat 20 
Howard. 32, referred to and approved of ; Leigh v. Jisok. 5 !Ejz. 
D. 264 and Walt Ahmed Chowdhry v. Tota Meah OhowdhrVt I. 
L. R. 31 Cal. 397, referred to. The dootrine of oonsbruotiye 
possession applies only in favour of a rightful owner and must 
not as a role be extended in favour of a wrongdoer, whose pos¬ 
session must be oondned to lands, of which he is aotually in 
possession. Mohini Mohan Boy v. Promoda Nath Boy, I. Ij. 
R. 24 Cai. 266 ; Badha Oobind Boy v. Inglis, 7 O. L. R. 3S4 ; 
UdH Narain Singh v. Qolabohand Sahut 1* li* R* 27 Gal. 221; 
Ananda Hari Basak v. Secretary of State, 3 O. Ij. J. 316, and 
Vithaldas Kamjiithet v. Secretary of State, I. L. R. 26 Bom, 410, 
followed; Hunnmut v. Peyton, referred to, 102 U, S. 369. 
JoGBNDBa NAxu RaI v. Baladko Das, I. H. B. 35 Oal. 961... 
See Priority. 

Partnership. 

See Criminal breach of trust. 

Part payment. 

See liimitation. 

Penal Code (Act XLV of i860). 

Ss. 96 to 106: Private Defenoe, Right of. 

Ss. 96 to 106, 147, 149 : See Private Defenoe, Right of. 

Ss. 99. 101, 104 107 : See Rioting. 

Ss. 114, 119, 193, 210: See Prosecution, Order for. 

S. 124A: See Sedition. 

S. 124A, 499, Hxoep. (4): See Sedition. 

S. 143: jScd Seouriby to keep the peaoe. 

Bs. 178, 179: See Miejoinder of Charges. 

Ss. 225, 353, 379. See Besoue from Lawful Custody. 

Ss. 379, 430: See Theft. 

S. 406: See Criminal breach of trust. 

S. 471: jSdfl Forgery. 

S. 477A: See Falsidoation of Accounts. 

Personal decree. 

Sed Decree ex-parte. 

Person, bound down. 

jSco Surety, fitness of. 

Petition. 

See OompiomUe. 

Sdd Hvidenoe. 

Petition of compromise. 

See Compromise. 

Pleader, right of, to decline to 'act*. 

See Unprofessional conduot. 

Pleadings, 

See Mahomed an Law. 

Police Act (V of 1861). 

Ss. l7, 19: See Special Constables. 

Possession. 

See Criminal Procedure Code (Act V of 1898) t. 145. 

Possession, suit for. 

See Obaukidari Obakran Lands. 
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Power* o(-attorney. 

Charge on immoveable property — Registration Act {III of 1877), ss. 
17, 21, 49, 80— Non-compliance with provisions of Registration 
Act. Where a power-of-abtorney purporbiog to create a charge 
on immoyeabie property did not sufficiently describe the pro¬ 
perty, and ^as stamped and registered as a power-oE*attorney, 
and entered in Book IV (.the Miscellaneous Register) : Eeld, 
that the document was not registered in accordance with 
the provisions of the Registration Act, and, therefore could not, 
under section 49 of the Act, affect any immoveable property 
comprised therein. Najtbulla Mnlla r. Nasir Hrsfri, I. Ij. R. 

7 Oal. 196, referred to. Indba Bibi v. Jain Sibdab Ahibx, 
I. li. B. 35 Oal. 845 
P^ACtico 

Civii Procedure Code {Act XIV of 1882). ss. 20. 24—Tuto suits in 
two Courts under different Exgh Courts — 3igh Court Jurisdio- 
tion—Stay of proceedings, —^Where two suits between the 
same parties are pending in two Courts under two different 
High Courts. Beld, that the High Court under the conjoint 
operation of ss. 20 and 24 oi the Code of Civil Prooedure can 
direct proceedings to be stayed in one Court pending trial in 
the other Court. Venkata Sa Babod v. Maksudan Das, 
I. D. B. 35 Cal. 541 

See Appellate Court, power of. 

See Commission. 

See Judgment of Appellate Court. 

See Prosecution, Order for. 

See Transfer. 

Pre-emption. 

See Mahomedan Law. 

Preliminairy enquiry. 

See Hvidenoe. 

Prescription. 

See Riparian Owner. 

See Evidence. 

Presumption of merriagei 

See Marriage. 

Contract under regtstered document Limttatton Act {Xv of 

18777 Soh II. ArU 09. U6. 13 3 .- Where the suH is no, 

mJrel'y one tor aooount. but one to en(oroe in the plaintiO s 

favour the charge oreated to secure the moneys which might 

be found duo from the agent to his principal on his aooounts 

the ease falls within Art. 132 ‘I*® 

Tjimitation Act. To ascertain which Article of the second 

Lhodule of the Limitation Act applies, it is important to sea 

^bal is the relief which the l'^R 28 f A^227 

V. Vehendr. Natf. Dey, 1 O. U 

J 147, Shib Chandra Boy v. Chandra Naram Mukherjee, I. L. 
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Principal and agent— {Conoid.), 


Fagh 


K. 32 Oal. 719, Mati Lai Bose v. AminChand Chattopadhay, 1 
C. L. J. 211, distinguished. Hafezoddin Mandal v. Jadu 
Naxh Saha, 1. L. B. 35 Oal. 298 

Printer, liability of. 

See Sedition, 

Priority. 

partition—Owelty — AlloiTnent ot» partition—Mortgagee — Charge for 
owelty. —Where oo^sharers have been awarded certain sums of 
money as owelty on a partition deoree, they are entitled to 
priority over the mortgagees of a partition of the property par¬ 
titioned. Shahbbzada Mahomed Kazlm Shah v. B. S. 
Hills, I. L. R. 35 Cal. 388 * ... 

Private defence, right of. 

"Rioting—Attack by a large body of armed men prepared to fight — 
Penal Code {Act XLV of 1860), ss, 96 to 106. 147, 326/149.— 
The complainant's party, consisting of twelve or thirteen per¬ 
sons, went with kodalis to a bund erected on the land of the 
master of the accused in order to out it, as it obstructed the 
flow of water from their lands and destroyed their orops. The 
accused hearing of this at once assembled to the number of 50 or 
60, armed themselves with lathis and proceeded to the bund. At 
this time the complainant’s party bad either finished the cutting 
or oeased to do so, when they saw the accused approaching. The 
latter attacked the oomplainanl's party and drove them to tbolr 
village. One or more of the assailants also beat a man, who 
was present there, but was uot oonneoted with the outting of 
the bundt both in the first attack and when they returned from 
the chase, and fractured bis skull, In consequence of which he 
died shortly after:— Heldt that the accused were members of an 
unlawful assembly from the beginning, as they went armed 
with lathis and in large numbers to enforce their tight at all 
hazards, that, if not so at the beginning, they became an unlaw¬ 
ful assembly, and bad no right of private defence, when the 
opposite party bad oeased outting the bund^ and that, even U 
they had, they exceeded their right by attacking their opponents 
and abasing them and by beating the deceased. Shunktr Singh 
V. Burmah Matho, 23 W. R. Cr. 25, Paohkauri v. Queen- 
EmpresSi I. L. B. 24 Cal. 686, distinguished. Kabiruddin v. 
Emperor, I. L. B. 36 Cal. 368, 12 C. W, N. 384, followed. 
BmpBBOB V. Ambioa liAL, I. Li. B. 35 Cal. 443 

Bioting—Assembly of armed men prepared for fight—Penal Code 
(Act XLV of 1860), ss. 96 to 106— Mta-direction to Jury. — 
There is no right of private defence where two parties arm 
themselves for a fight to enforce their right or supposed right, 
and deliberately engage in large numbers in a fight. In such a 
ease, if it is not shown that the accused were acting within the 
legal limits of the right of private defence, it does not matter 
which party was the first to attack. In re Kales Beparee, 1 
O. Ij. R. 521, and Jairam Mahton v. Emperor, I. Ij. R. 36 Cal. 
103, followed. Kabibuddin v. Empebor, I. L, R. 36 Oal. 
S68 
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Paab 


Common ohjeoit as found by Original and Appellate Courts—Venal 
Code 'XIjV of 1860), ss. 96-106.—No rigbb of pTiyabe 
defence arises where a large body of men go armed and prepared 
for a 6gbb, and abbaok bbe opposUe parby wibh inbenb bo enforce 
bbeir rigbb or supposed rigbs bo certain land. The pebibioners 
numbering from forty bo sixty, armed with lathis% spears and 
heavy billebs of wood, proceeded bo the dispnbed land, abbaoked 
bbe complainant and his father, and destroyed the crops growing 
thereon. Both parties claimed the land as having fallen bo 
their shares on partition. The Magistrate found that the com. 
plainanb was in possession and bad grown bbe crops :—Seldt 
that the right of private defence did not arise, as there was no 
invasion of the petitioner's rights on bhe day of ooonrrenoe, 
and, in any case, that they bad ample time to have recourse to 
bhe authorities for the protection of their rights. Whore the ac¬ 
cused were charged with rioting with intent bo dispossess bhe 
complainant, bub the Appellate Court thought bbe question of 
possession nob clear and found them guilty of rioting wibh the 
intention of enforcing their right or supposed right:— Held^ that 
both common objects raised the same questions, and that bhe 
accused were in’no way prejudiced. ManibUDDIN v, Bmpbrob, 
I. L. E. 35 Oal. 384 

See Eiobing. 

Privilege. 

See Liibel. 

Privy Council. 

See Appeal. 

Privy Council, practice of. 

See Mabonopdan Law. 

Probate, application for. 

Official Trustee — Executor — Benunciation — Betraotion—Probate and 
Administration Act (F of 1881), s. 17.—Where the Official Trus¬ 
tee expressed his intrntion of renouncing probate, but subsequen¬ 
tly retracted :— neld» that no formal renunciation having been 
made he was not precluded from applying for probate. In the 
goods of Robert Morant, L. B. 3 P. & D. 151 ; Qolap Sundari 
Dassu 15 C. W. N (Note®) olv.. followed. Held, also, that there 
was nothing under the Official Trustees Act which precluded the 
Official Trustee from being appointed an executor and acting as 
such. In the GOODb OP Mabik LaIi SeaI<, I. L. B. 35 Cal. 

15 6 * * * 

Probate and Administration Act (V of 1881.) 

S. 17. See Probate, application for. 

Procedure. 

S-e Dispute relating to land. 

Proclamation. , 

Change of jurisdiction—Samhalpore—Junsdxciton of High Court to 
entertain appeal—Authortiy of the Governor-General tn Council 
to transfer a territory to the jurisdiction of the High Court from 
that which was not under the jurisdiction of a ^* 0 h^ourt-j 
Proclamation under Statute 28 and 29 Vtct. Chap. 15. Held. 
that the Proclamation No. 2833, Issued by the Governor General 
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Proclamation —{OoncldX 

in Counoil on fche Ist September 1905, which declared and 
appointed that the district of Sambalpore should oease to form 
part of the Central Provinces and should be subject to and be 
inolnded within the limits of the Bengal Division of the Presi- 
denov of Fort William, was not ultra vires. Heidi also, that 
the Governor-General In Council had authority under Statute 
28 and 29 Viot. Ch. 15 to issue this proclamation, so as to 
transfer a portion of the territory originally comprised within 
the jnrisdiotlon of the Court of the Judicial Commissioner of 
the Central Provinces, and place it within the jurisdiction of 
the High Court. Baleshwar BagartI v. Bhagibathi 
D^S3, I. D. B. 35 Oat. 701 
Propinquity. 

See Hindu Law. ••• 

Prosecution, order for. 

Jurisdiction—Criminal Procedure Code iActV of 1898), s. 47o— 
Prosecution for offence committed before predecessor in office-^ 
Practice. —The petitioner swore an affidavit, making certain 
allegations against a peon, in a suit pending in the Court of the 
Additional Munslf of B., who ordered an enquiry. On the 
transfer of that officer, the suit was made over to the 2nd 
Munsif, and the enquiry was continued by the 1st Munslf of 
the place, who under section 476 of the Criminal Procedure 
Code ordered the prosecution of the petitioner for making 
a false affidavit : Held, that the affidavit having been 
filed before the additional Munsif. the 1st Munslf had no juris¬ 
diction to make the order. Bcqu SinfjH v. Emperort I. L, B^ 
34 Cal. 551, followed. Banga Ayyar v. £?w»peror,‘I. D. B. 29 
Mad. 331, not followed. KaRTIK Bam Bhakat ». Empbbob 

(1907) I L R 36 Oal. 114 ••• 

Criminol Procedure Code {Act V of l898\ 476--Indian Penal Code 
{Act XLV of 1860). ss. 114. 119.193 and 210-Oofiimzanofl %n 

the course oj a judicial proceeding--Jurisdiction—Judicial pro¬ 
ceedings— Execution proceedings.— powers conferred by 
section 476 of the Criminal Procedure can only be exercised if 
the offences, in respect of which a prosecution is ordered, have 
gome to the cognizance of the Court in a judicial proceeding. 
Execution poooeedings subsequent to the trial of a suit are not 
judioUl proceedings. Hara Charn Mooherjee ▼. Emperori I. 
li. R. 32 Cal. 307, followed. Begu Singh v. Emperor^ I. L. B. 34 
Cal. 651, Dharmadas Kamar v. Sagore Santrai 11 O. W. N. 119, 
and* Emperor v. Molla Fuzla Karim, I.Ii.B. 33 Oal. 193, refer¬ 
red to. Kanto Bam Daq v. Gobardhan Das. (1907). I. L.R. 

35 Cai. 183 . r i 

Pravident Fund of Corporation of Calcutta. 

See Attaohmont. ^ 

Provident Funds Act (IX of 1897). 

Ss. 2 (4) 4, 6 : ^ee Atbaohment. 

Provincial Small Cause Courts Act (IX of 1997V. 

Sch. If. cl. 8 and ss. 16 (1), 33 —Suit for recovery of rent of homes- 
' Uad land—Jurisdiction of Judges of Courts invested toith Small 
Cause Court Powers. —Clause (1) of section 16 of the Provincial 
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Provincial Small Cause Courts Act (IX of 1887)^(OonsZd.). 

Small Cause Gourbs A.ofe should be read with Clause 8 ol bbe 
Second Schedule o! bhe Acb. So read, bhe expression “the Judge 
of bhe Court of Small* Causes” in clausa 8 of the Second Sche¬ 
dule must be taken to apply either bo a Court of Small Causes 
oonstituted under the Act or to a Court Invested with the juris¬ 
diction of a Court of Small Causes. AkshaT Kumab Saha u. 
HIRA Ram Do 3AD, I. L. B. 35 Gab 677 
Public Demands Recovery Act (Bengal Act 1 or 1899). 

Ss. 10. 18, 31 : See Notice, Service of.* 

Public nuisance. ^ 

Claim of title to fund—Bona fidas of Cla%m~Umttat%on^ q^Uon 
of—Criminal Procedure Code {Act V of 1898), s. 133. Where 
a party, against whom a conditional order under s 133 of the 
Criminal Pfooedure Code is passed for an alleged obstruction or 
nuicance on land, raises a claim of title to such land, the Magis- 
Srabe must come to a proper finaiog, as to tha quast.on of bona 
tides of the claim; and be is not oompotent to decide whether 
it is barred by limitation Kamini Komab BisWAS v. EmPBBOB. 
I. li. B. 35 Cal. 283 

Purchaser. 

See Decree. 

Quasi Executor de son tort. ^ 

Sen Hindu Daw. 

Railways Act (IX of 1890). 

Ss 77, 140 : See Railway Company. 

Railway^Co«p«ny^.^_..^^^ 6^ airecie^"-Bail^ays Act UX of 

1fl90) ss 77, 140 — CZaim against Batlway admtntstered by a 
^yuj.ss. * notice of claim for short delivery 

s^rvaa^npon th^ Traffic Manager ol a Bailway 

aA hv a Railway Company, and not on tha Agent . Seldt 

fhah^noh a notice was not a sufficient compliance with the 
that such .. 140 of tha Indian Railways Act. 

provisions sections 7 / ana Poddar. 1. D. B. 24 

STtoe! feferred Xofd may ” in section 40 of the 

Indian Railways Act means that if a plaintiff is ^ 

csrvrng an effective notice of claim, the notice muU be d.rec^d 
to the^ Manager or Agent as the case may be. Great Indian 

Peninsula Bailway Company v. Chandra ^'*** ?* ^ 

fn An 552 followed Piriannan Chetti v. South Indian BazZ- 
28 All. 56^, ^ ^ ^ 3 ,^ dissented from. NauIAB 

way Company, I. U B. p , 404 

CHAND SHABA U- WOOU. I* R* 3^ Cal. 194 

Ratification of transactions. 

See Champerty and Maintenance. 

Recapture. 

See Wild Animals. 

Recover. at to, if appealable—Civil Procedure 

m.co.«o., l. b. 

36 Cal. 568 
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Paos 

Receiver's accounts. 

See Heoeivsr. 

Record of riir^ts. 

See Bangftl Tenanoy Act (VIII oi 1885\ ss. 106, 108. 

Bengal Tenancy Act {VIII of 1886), ss. 108, 109, suh-sec. (3) 

—Settlement Offiaer, power of—BevUion of entries—0&/flc- 
tiort hy tenants—Second appeal—Settlement of rent.— 
Seotj^on 108 oi bha Bengal Tenanoy Aob does nob warrant fehe 
SebUemenb Oflioer in revising bis entries as bo mal lands In bhe 
record oi rights. The Aob gives bo tenants ample opportunity 
for oorreotlon of mistakes in bhe record of rights; but the ten* 
ants bo avail themselves of the opportunity must make an oh* 
ieobion to the draft-record, or instibate a suit under s. 106 of 
the Act after the final publioation of the record. No second 
appeal lies from the decision of a Settlement Officer settling 
rent nnder s. 109 of the Bengal Tenancy Act. ShaUBHU 

Chandra Hazra v. Purna Ohanora PaIi, I. L, B. 35 Oal. 

176 ••• 109 

Re-entry, right of. 

Grant. 

Reference to Civil Court. 

See Tjand Registration. 

Refusal to answer questions. 

See Misioinder of Charges. 

Refusal to take oath. 

See Mi^ionder of Charges. 

Registration. 

See Sale Certificate 

Registration Act fill of 1S87). 

Ss. 17. 21. 49, 80. See Power of Attorney. 

Ss. 17. See Compromise. 

S. 17 (o\ S*e Sale Certificate. 

Regulation 11 of 1819. ^ 

See Tjaod B^fJisfcra'lon Act (Bengal Act VII of 1876), s. 7*1. 

Regulation VIII of 1819. 

S 134. S-e Tjandlnrd and Tenant. 

Regulation XIX of 1793. 

See Grant. 

Release 

See Baaement. 

Remand order. 

See Appeal to Privy Council. 

Remand, order of. 

See Iiotters Patent Appeal. 

Rent. 

See Cass, Assessment of rent. 

See Mesne profits. 

Rent, suit for. 

See Res Jndloata. 

Rent Recovery Act (X of 1859). 

Se. 160, IRl— Order refusing to re-Ae^yan appeal decided ez-parte~ 

Appeal against such order—Civil Procedure Oode {Act XTV of 
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188^), 8S, 660 and 588.—An appeal, which was preterred under 
Section 160 of Act X of 1859, was heard ex“p^rt8\ an applica* 
tion bo set aside the ex-parit jadgmenb was dismissed by the 
Appellate Oourt. Againsb the order of dismissal, on an appeal 
bo the High Court, a preliminary objection being taken that no 
appeal lay:^He2c2, that by virtue of sections 560 and 588 of the 
Code of Civil Procedure, which were applicable bo appeals under 
Ach X of 1859, the appeal lay bo the High Court. Habe 
Krishna Mahanti v, Bishnq Chandra Mahanxi, I. L. B. 
35 Cal. 799 


Renunciation and retractation. 
jS^e Probate, Application for. 

Republication of aeditious articles. 
See Sedition. 


Repute, proof of. 

jS 00 Marriage. 

Rescue from lawful custody. 

Assault to deter public servant from discharge of duty—Arrest by 
duffadar for theft not committed in his presence—Thefts whether 
a continuing offence—Penal Code {Act XLV of 1860), 3 $. 226, 
363 and 379 —Village Chaukidati Act {Bengal Act VI of 1870), 
s. 39, cl, (2).—The arrest by a duffadar of a person for theft on 
complaint made to him, but not committed in his presence is 
illegal under s. 39 {2) of Bengal Act VI of 1870; and neither 
the rescue of such person from his custody nor the threat to 
beat him does amount to any offence under s. 225 or s. 353 of 
the Penal Code. The offence of theft is nob a " oonbinuing *’ 
one. BoiiAi Da v. Empebob, I. D. E. 35 Cal. 361 


^vi^P^aedure Code (Act XIV of 1882), ». 13—Cowpeteno!/ of Court 
to try the previous and the subsequent suit—Concurrent 
jurisdiotione —Under bhe present Code of Civil Procedure, 
in order bo esbablish the plea of res judicata, it has to 
be shown that bha Courb of oonourrenb jurisdiction, which 
decided the former suit, was a Court of jurisdiction competent 
to try the subsequent suit. Toponidhee Dhir Qir Qosain v. 
Sreeputty Sahanee. I. U B. 6 Cal. 832. disbJnguishea. B sold a 
oarlain propeiby to O ; A brought a suit against B. O and others 
la bhe Court of the Munsif, for recovery of possepion of pro¬ 
perty so conveyed, and to have the kobala granted by B bo his 
vendee set aside ; the suit was decreed in favour of A on the 
ground that B bad no share in the disputed land and that no 
relationship existed between A and B. In a subsequent suit 
brought by B in the Court of the Subordinate Judge, for a 
declaration of his title to an eight annas share in a certain pro¬ 
perty a portion of which was covered by bhe afcretaid kobala, 
and for joint possession thereof with A bhe defence wan that 
bhe suit was barred by res judicata, or ab least it was so with 
respect to that portion of the disputed prcpeity, which was the 
subjeot-mabter of the previous litigation that b^ suit 

was nob so barred. Bhugtoanhuiti Chowdhrant v. A. B. Forbesi 
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I. li. B. 28 Cal. 78, disbingulshed. Shi bo Raux v, Raban 
Baot, i. D. B. 35 Oal. 353 

Civil Procedure Code {Act XTV of 1882) s. 13. BajpZ. 71—Beni, smt 

jQy _ Previous rent-suit — Decree, ex parte. —The limitation that 

Q^plQQation 11 of section 13 of the Code of Oivil Prooednre 
to have any applioation, the subjeot-matters of the two suits 
must be the same is not to be found in eeobion 13 itself. 
Bajendra idaih Qhose v. Tarangini Past* 1 O. h. J. 348, es- 
plained. The words “ the matter directly and substantially 
at issue has been directly and substantially in issue in a for¬ 
mer suit " cannot and do nob lay down that both the issues 
and the subject-matters of the two suits must be the same be¬ 
fore explanation II can be applied. SarhuTa Abu Torah Abdul 
Waheb v. Bahaman Buk$h, I.L.B. 24 Oal. 83; Kailath Mondul 
V Baroda Sundari Dasi, I.L.B. 24 Oal. 711; Woomesh Ohandra 
Moitra V. Barada Das Moitra, I. L. B. 28 Oal. 17 and Surjiraw 
Martoari v. Barhamdeo Pershad, 1 O. L. J, 337. referred to. It 
is not required for explanation II to be applicable to a case that 
the matter, which might and ought to have been raised in the 
former sut. bub was not so raised, must have been heard and 
finally decided in the previous suit. Sri Qopal v. Pirtki Singh, 
I.L.B. 20 All. 110 followed. JaMadab Sinsh v. SebaztjddIn 
Auamad Ohaudhubi, I, L. B. 35 Cal. 979 
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Resumption by Government. 

See Chaukldari ohakran land. 

Reunion. 

See Hindu Law. 

Revenue sale. . , _ . ,. , 

Arrears of revenue^Ki5t--Payment,af Ur Iasi day of one km and 

on the last day of the next hist—Appropriation—Implscatson, 
from amount paid—Notice—Sevenue Sale Law {Act XI of 
1859) ss 6, 13— Contract Act {IX of 1892) Ss. 59, 60,—'Where 
the revenue for the January hist of a mdhal was not paid on 
the last day of payment and subsequently the Oolleotor issued 
a notification under ss. 5 and 13 of Act XI of 1859 that, if 
arrears of revenue be not paid on or before the 28bh March 
("the next latest day for payment of revenue ”) the mahale 
mentioned therein would be sold and where the amount re¬ 
mitted by the defaulting proprietor and received by the Oolleotor ^ 
on the 28th of Match was very much less than the revenue for 
the March hist but somewhat in excess of the arrear in ques¬ 
tion. Held, the payment was by implication intended for 
the' January hist, and should have been so appropriated by 
the Oolleotor. Held, further, that there being nothing specific 
on such a mabbor m Act XI of 1859, we must fall back upon 
the general law, which is praotioally the same as embodied In 
ss. 59 and 60 of the Contract Aot. Ganga Bishun Singh v. 
Mahomed Jan, I. L. B. 33 Cal. 1X93, nob fallowed. JouENDBa 
Moban Sen v. TJma Naxh Goha, I. L. B. 35 Oal. 636 

Revenue Sale Law (Act XI of 1859). 

Ss. 5i 13. See Bevenue Sale. 
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Reversal of decree on appeal, effect of» 
Sm Sxeoation of deoree. 

Reversioners, suit for possession by. 

Sb6 Deolarabory deoree. 

Reversioner, consent of. 

See Hindu Law. 

Review. 

See Jurisdiotion. 

Revision. 

See Appeal. 

Revision by High Court. 

See Land Begisbrabion. 

Revision of entries. 

See Booord of rigbbs. 

Right of action, suspension of. 

See Limibabion. 

Right created hy the Chaukidar. 

See Cbaukidari Chakran land. 

Right of suit. 

Jurisdiobion. 

Right of suit by a co-sharer. 

See Go-sharere. 


Rioting. 

See Pclvabe defenoe, rigbb of. 

Entry on land in possession of another—Temporary ooouvat,%on — 
Unlawful assembly—Private defence, right of—Penal Code {Act 
XLV of 1860), S3. 99. 101, 104, 147.—The pebibionets wenb 
wibh bbree ploughs on land bo whiob bbe oomplainanb had bbe 
righb of possession, and of wbiob he was in possession bill suoh 
enbry, and began bo plough up the land, to uproot some oashor 
plants and bhrow bham away. While they were thus in aobual 
bub hamporary oooupabion, the oomplainanb and his parby wenb 
on bha land and bried bo unyoke the oabble, whereupon a riob 
book place :—Held, bbab bbe pebibioners were nob iusbi6ed in 
entering on bha laud, in ploughing ib, uprooting the plants and 
throwing them away, that they were members of an unlawful 
assembly, the oommon objeob of which was to enforce a right or 
supposed right for the exercise of which they were prepared bo 
use force and that their action in beating the complainant’s 
party was nob justified by the fact of their having obtained tem¬ 
porary oooupabion. The right of private defenoe of property is 
a restricted one. Qanouri Lai Das v. Queen*Empresst I. L. R. 
16 Oal. 206, Paokkauri Queen-Empress, I. L. R. 24 Cal. 686, 
Poresh Nath Sircar v. Emperor 1. L. R. i33 Gal. 295, and 
Queen-Empress v. Tnakadu. I-'L. B. 14 Mad 126. refer.od to 
The observations of Holloway J. in 7 Mad. H. G. Ap. XXXV, 
cited and approved. JaibAM MaHion v. Emperor. I. L. R. 

35 Cal. 103 , . , . 

Several alternative common objects charged—Judgment of Appellate 
Court—Omission to find whether the charge was sustainable and 
which common object has been proved. Where a charge, as 
drawn up by the Magistrate, alleges several alternative oommon 
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Rioting— {Gonlod.), 

objeots oi bha uala-wEul assemblyi lb is inoumbenb on bhe Appel¬ 
late Courl to deberminei whether it is sustainable, and if so, 
which of the common objects stated has been made out. 

Manaruddi V. Ewpbbob, I. L. B. 35 Cal. 7l8 

Se6 Private defence, right of. 

Riparian owner. r* 

Irriaation — Presoription — Custom — Vtcinity—LtmUaiton Jjtmtta" 
tion Act [XV of 1877). s. 96 and Soh. I/, Art, 47.—A riparian 
owner claiming a right to irrigate his lands from the river flow¬ 
ing past his land by putting up dams therein must not Interfere 
with the rights of bha lower riparian owners. Miner v. Qilmour, 
12 Moo. P.0.131, Swindon Water Works Company v. Wilts and 
Berks Canal Navigation Company Ij.B. 7 H. L. 697, McCarin^ 
V. Londonderry and Lough Swilly Bailway Co., [1904] 

301 referred to. Any such interference would be unreasonable 
and inconsistent with bhe rights of others, unless allowed in 
pursuance of some arrangements arrived at between the parties 
Interested, or by the successful aoauisition of a prescriptive 
right. Kalu Khahir v. Jan Meah, I. Ij. B. 29 Cal. 100, referred 
to. An upper riparian owner can ao(;uire an easement to irrigate 
his land apart from the mode of acquisition mentioned in s. 26 
of the liimitation Act : Bajrup Koer v. Abdul Hossein, I. L. B. 
6 Cal. 394. But if he relied on custom, he must prove that it 
was ancient, continuous, peaceable, reasonable, certain, com¬ 
pulsory and consistent with other customs regarding the right 

to irrigate from the river. Art. 47 of Soh, II of the limitation 
Act. has no application to a suit for a declaration of the plain¬ 
tiff's right to pub up dams in a river to irrigate his land, it not 
being one to recover possession of'property. BshanOhandba 
Samanta V. Nid Mom Singh, I. L. E. 35 Cal, 851 

Rules ana Orders of High Court, rules 116,117, 118, 132. 

See Attorney. 

Rxmning water, 

See 'Tbefb, 

Sale. 

See decree* 
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See Grant. 

^^^^T^tnsferof title—Begistration —3*rans/er of Property [Act TV of 1882) 

3 , 54 _ Begistration Act (III of 1877) s. 17 (o)-Pishery rights .— 

SalO'Cettifloates, that are granted by the Collectors after sale of 
*' B class *' of surplus lands acquired by Government under the 
provisions of the Land Acquisition Act, are sufficient in them¬ 
selves to validate the transfer of title from Government to the 
transferee without being registered. Fishery rights in water 
on certain portions of' the land transferred to the purchaser by 
the sale certificates, cannot exist separate from that land, 
Sarat Ohanuba Kov Chowdhrt v. Jatindra Nath Mdkbr- 
3 BBi I. L. B., 35 Cal. 614 

Sale, confirmation of. 

Sec Sale in execution of decree. 
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Sale in execution of decree. 

MofUV'deer&A—Sals of mortgaged property—Tranefer of Property 
Aot {TV of 1882) 8. 99— Setting aside sale—Confirmation of 
sale — Fraud—Civil Procedure Code {Act XIV of 1882), s. 244.— 
A sale helfl in oonbravonliion of bha berms of seofeion 99 of the 
Transfer of Proparhy Aob is nob a nulliby, bub an irregular sale 
liable bo be avoided merely on proof thab bba berms of bbab 
seobion have been oonbravened. The applioabion bo seb aside 
such a sale mnsb be made under seobion 244 of bhe Code of 
Civil Procedure, and must bo ma'^e before oonfirmabion of bhe 
sale, unless bhe applioanb proves bhab owing bo fraud or other 
reasons he was kept in ignoranoe of bba sale proceedings preli¬ 
minary bo sale. AbHUTOsa SiKDAR V. Behabi Lad Kibtania, 
I L. B.. 35 Cal. 61 
Sale, settinff aside of. 

See Sale in Bxeoubion of Decree. 

Sambalpore. 


j 8<*0 ProolamabioD. 

Search warrant. ^ ^ 

Information—Absence of pending proceeding at the time of 
issue—Validation of illegal v)arrant—I^‘issue of search 
warrant on judicial cognizance taken Taking cognizance 
on information duly recorded-Mature of information— 
ciency ofinformation to justify initiationof proceedings 

fides of proceeding--Transfer ^-Criminal ^ 

y,/lRQfl^ 96 98 100 (1) (c), 526 and 537.—Tbo issue of a 

unset9^ of the Criminal Prooedure Code. 

when there is no invefbiBation, inquiry, trial or other 

i„g ".areLwrinformatl 

rth %o^^ ‘an^Ke^but had not acted judieiaily 

on it w^en he issued such warrant. I*, however .'"then 
quenbly bakes oognizanoe under s. P , 

re-issues bhe warranb. ib is legal. In re Harilal 
T L B. 22 Bom. 949. followed. A Illegally iscped 

under s 96 oannob be breated as valid 

under s. Code. Seobion 637 does nob 

bhe . a ■ aefeobive warranb. bub only validabes 

rVnTng "enbence or order, defeobive in procedure. The 
a ° ° which a Magisbrabe bakes oognizanoe under 

S 190 (\x° h must be recorded. ThalurPersfcad Sinfffc ’• 

10 OWN 775. followed. It is mwhere laid down bow much 
lOO. W. IN. it . khn aooused is enbibled bo have recorded, 
of Fuoh Informabion necessary bo prove bhe offence 

bnt, thongh all has been laid before the 

Magistrate to L Court’ 

initiating ^/“““^^"ted on ctatemeots which, though alleging no 
Prooeedings i„do6oite as to the facts men- 

speo.fio dates, are not ^ere instituted by a 

are not j fLiings of enmity derived from a long 
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Search warrant — {Concld,) 

and ho was oonsoiously straining the law to injure the latter, 
it would be the duty of the High Court to set them aside, but 

the Court would not do io, if the Magistrate was only acting 

mistakenly. Case transferred on the facts. RabH BbharT JjAIi 
Mandal V. Empbrob, I. li. R. 35 Oal. 1076 

Second Appeal: 

See Record of rights. 

Second class Magistrate: 

See Witness. , # • ^ 

Security for good behaviour— Order embodying substance of 

— transfer—Refusal to re-call prosecution toitnesses for cross- 
examination—Tjimitation of time for examination of defence 
witnesses—Restriction of oounseVs address Right to cross-exa¬ 
mine Witnesses called by the Court—Ruidsnoe of general repu^ 
—Assooiation with had oharaoters^Criminal Procedure Code 

{Act V of 1898), S8 110, 112, 117, 192, 256. 257, 528. 629 (/). 

640. The setting forth of the information received from a 
police officer in the Order under s. 112 of the Criminal 
Procedure Code in terms of clauses (a) to (/) of s. HO 
is a sufficient statement of the substance of the informa¬ 
tion as required by the former section. It is not necessary 
to give a list of the prosecution witnesses in snob order. 
Section 192 ol. (1) is not restricted to oases of offences only, 
but is wide enough to include oases under Chapter VIII of the 
Code. Even if there was no power under the section to transfer 
such oases, the whole proceedings would not. by reason of 
s. 529 (/), be void. Akhar Alt Khan v. Domi LaU 4 C. W. N. 
821, followed. Seobion 256 of the Code does not apply to an 
enquiry under s, 117. The prosecutor and the accused are both 
equally entitled bo a full cross-examination of witnesses called 
by the Court under s. 540 on matbers relevant to the enquiry. 
The Court cannot restrict the cross-examination of such wit¬ 
nesses by either party to the subjacts on which It had examin¬ 
ed them. Where an attempt was being made to protract the 
the examination-in-ohiet of the defence witnesses to a most 
unneoeesary extent so as to delay if not to prevent, the hnal 
termination of the case, and the address of counsel bad proceed¬ 
ed for fifteen days, it was held that the Magistrate 
was not unreasonable in fixing a time limit for the 
examinabioD-in-ohidf of the remaining witnesses, and for the 
close of the address. In dealing with oases under Chap¬ 
ter VIII of the Code the Magiebrate ought, especially where no 
previous conviction is proved, to best the prosecution evidence 
with great care. Evidence of association with bad obaraoters, 
who were always suspected of being oonoerned in daooities and 
many of whom were during the period of association bound 
down under s. 110 of the Code or convicted of daooity and 
theft, at various times and especially in most cases shortly 
before, and near the place of,^a daooity, is a sufficient basis for 
an order under s. 110. Evidence of witnesses from villages 
where daooities bad ooourred. but which were at some distance 
from the village where a person resided, as to his obaraobe/ in 
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Security for good behaviour—(.Conoid.). 

ooDueotion with the daooltiesi is aflmissible as evidence oi 
general repute under s. 117 of the Code. Bui Jsfi PersHad v. 
Queen-Empreas, I. L. B. 23 Cal. 621, distinguished. ChIntaMON 

SiNOH V. Empebob, I. L. B. 35 Cal. 243 
Security to keep the peace. * •, 

Order passed on oonaent of a party to he bound f n 

taken-^Criminal Procedure Codet\A.et V of lo9o)ss. l^i H** 
The proceeding utider section 107 of the Criminal Procedure 
Code is a precautionary measure and not a trial for an 
offence, and in such a proceeding no one should he bound 
down, unless it is shown that be is about to commit a breach 
of the peace. Where, therefore, a person, called upon to show 
cause why he should not be bound down under section, ap¬ 
peared before the Magistrate and agreed to be bound down, 
whereupon the Magistrate direoted him to execute a bond with¬ 
out baking any evidence at all, Held, that the 

Joint ingniry ogoiinst ttmral p.rso»«-No«ss.<j/ of 

113 —Where a joiafi inquiry has been held agarnsi several per¬ 
sons. who were oalled upon to furnish seourity to keep 
under s. 107 of the Criminal Prooedure Code, there must be a 
speoifio finding against each person of acts rendering him ' 

dually liable luder the seetioc before ““ 

binding him down. AjodhVa Prasad Singh EMPBROB, i. 
L. B. 36 Cal. 929 

arr,s. "S" vrr“o”*.. 

Bhagabat Chandbr Nandi, I. E. B. 35 Cal. 315 

^""^"aZrnment authority for vrosecution-Suffioienoy 

Complaini-EeQularitv of vroozedtnga^Crvmxnal 

499 Exception (4)—Printer. l»ob»ltty of^Act XXV of 1867. . 

Inkhorttrof Government. An order purported to aooord sane- 
,ion to ih/lndi:rPe“f CcTdrwiS'c^t “peX- 

„a ,.a., b|. 

hls deposition was not recorded. On the day 
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Sedition— {Contd,). 


PA6E 


tiho same police offioar filed an amended order under s. 196 of 
fihe Criminal Prooedure Code oorreotiing libe error in the 
name of the article in the previous orders. Reid (i) that the 
prosecution was regularly insbibuted. Queen~Empres3 v. Bal 
Oangadhar Tilak» I. L. R. 22 Bom. 112, referred to. Kali 
Kinkar Sett v. Nritya Oopal Boy, I. li. R. 32 Cal. 469, and Bey 
V. Juddt 37 W. R. 143, distinguished, (ii) That the order under 
s. 196 of the Criminal Prooedure Code was not a complaint *’ 
within s. 4 (7i), but that the application of the police officer for 
warrants in respect of an offence under s. 124:A of the Indian 
Penal Code, coupled with his oral allegations, though not made 
on oath nor recorded, amounted to a complaint." Queen^ 

Empyess v. Sham Tjall% I. L, R. 14 Cal. 707i followed, (iii) That 
the presumption under s. 114 of the Evidence Act supplied any 
omission either as to the method of the communication of the 
order to the prosecuting officer, or in the order-sheet of 
the Magistrate, (iv) That the article In question wae incom¬ 
patible with the continuance of the Government established by 
law and was seditious. It is the duty of every oitizen to sup¬ 
port the Government established by law and to express with 
moderation any disapprobation be may feel of its acts and 
measures, (v) That the re-publication of seditious articles 
from another newspaper, one of which only was filed as an 
exhibit by the prosecution and used in the case against the 
editor of that paper on bis trial for sedition, was not a report of 
the proceedings of a Court of justice, and was not justifiable 
under the olronmstanoes. (vi) That the presumption contained 
in s. 7 of Act XXV of 1867. in the absence of evidence to the 
contrary, rendered the printer liable for seditious matters pub¬ 
lished in his paper. ApUBBA KRISHNA Bosb v. EupeboB, 

I. E. R. 36 Cal. 141 ... , 

Incitement to insurrection—BeasonahJe criticism of Government ^ 

Penal Code {Act XLV of 1860) s. 1244— AimissihiUiy of sedU 
iious articles not forming the subject of the charge—Liahilitv of 
printer for seditious matter in a newspaper — Act XXV of 1867 
a, 7 —-A reasonable criticism of the action of Government in a 
particular matter without any attempt to create hatred or con¬ 
tempt against it is not sedition, hut an incitement to Insurreo- 
tion falls within the scope of s. 124A of the Penal Coda. Sedi¬ 
tious articles published in the same newspaper, not forming the 
subject of the charges, on which the prisoner Is being tried at 
the time, are admissible to show the intention of the person, ^ 

who printed or published the latter. Section 7 of Act 
XXV of 1867 makes the printer or publisher responsible 
for everything appearing in bbe newspaper, whoever the author 
of bbe seditious articles may be, unless he csn prove absence 
from the office of the paper in good faith and without knowledge 
tbst during bis absence seditious matter would be published. It 
is not absence in good faith for the printer to go away, but with , 

full knowledge of what is going to happen in his absence and for 
the purpose of shirking his liability. Queen Empress v. Bal 
Qangadhar Tilaht I. E. B. 22 Bom. 112, dissented from. Kama- 
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Sedition — {Conoid.). 

sami V. Lokanadat I. L- R- 9 Mad. 387| approved of, fiMFBROB 
V. Phakendba Nath Mittur, I. li. S. 35 Oal. 946 
Settlement of rent, appeal against. 

See Beoord of rights. 

Settlement Officer, power of. 

See Beoord of rights. 

Shareholders in estate. 

See ContributiOD, suit for. 

Shebait. 

Deoree^lnterpretaiion of decree 
suit for the recovery of 


poiition ,—'Where a 
of immoveable pro* 


—Shehaii's 
____ possession 

petty -was instituted against P., \?ho defended the suit 
as a shehait and signed and verified his written state¬ 
ment as suoh, alleging that the lands were debuiter, and 
where the deoree was passed againet him as suoh, with a 
direotion that the mesne profits should be realized from the 
defendant. fleZd, that the decree must be taken to have been 
passed against the defendant as shebait and not in bia personal 
oapaoity and that the debuUer property was liable to make good 
the claim for mesne profita and consequently to be attached and 
sold in execution of the deoree. Powers and duties of a shebait 
explained. Pramada Nath Bat v. Poobna Chandra Eat, 
I. L. E. 35 Cal. 691 

Shebait. 

See Execution cf deoree. 

Sister a daughter’s son. 

See Hindu Law. 

^**'*Se^^rovinoial Small Cause Courts Aot (IX of 1887) Sob. II. ol. 8, 

Solicitor Act 1877 (40 & 41 Viet. ch. 28). s. 9. 

See Attorney. 

Solicitor's costs suit, for. 

See Attorney and client. 

^^^^Grounds of appointment—Police Act {V o/1861) 

oiroumstanoes, which justify an order under s. 17 of the Police 
Aot (V of 1861), are that a disturbance of the peace is apprehend¬ 
ed and that the poUoa force available is in suffiolent to preserve 
the peace and protect the inhabitants of the place, where the 
disturbances are apprehended. Where upon the report of a Sub- 
Inspector of Police that there was a dispute about certain 
land in which the petitioners were oonoerned, which 
*Ukelv to lead to a breach of the peace, the Magistrate ap- 
Eointed them special oontables under s. 17 of Aot V of 1861. and 
they refused to receive their letters of appointment, but were 
afterwards told that their services would not be necessary |— 
Eeid, that the order of appointment of the petitioners under 
B 17 and their convictions under s. 19, were illegal. Nanda 

KiSbObE SiRGh V. Emfebob, I. L, R. 35 Cal. 454 ... 

Special Bench. 

8m Attorney. 
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Act {11 of 1899) 
to pay int6re$i 




Specific performance of contract, suit for. 

See Ohaukidari obakran lands. 

Stamp Act (11 of 1899). Sob. I, Art. 6, ol. (6) 

See Sbamp-duty. 

Stamp-duty. 

Agreement—Memorokridiim of agreement^Stamp 
Sch. h Art. 6 cl. [f>)—AmouniStipulation 
Acknowledgment o/debt.—An aooount writben on a sheet of 
pspBT sign6d by tbo debtot &iid addressed to tbe oreditoti asd 
also oontainicg a stipulation bo pay interesb, is nob a mere 
aoknowledgmenb of a debt on whioh a stamp-duty of one anna 
is leviable under Art. I of the Indian Stamp Aob, bub an agree¬ 
ment or memorandum of an agreement whioh requires a stamp 
of 8 annas, under ol. (6) of Art. 6, Soh. I of the Indl^ Stamp 
Aot. Laxurni Bai v. Qanesh Baghunatht I. Xj. B. 25 Bom. 3"3i 
followed. MuijChand UAtjA u Kasbibuldav Biswas, I. B. 

B. 35 Cal. Ill 

Statute 28 & 29 Viet. Ch. 13. 

Sec Proolamabion. 

Stay of proceedings. • 

See Praotioe. 

Subscriptions. 

See Attachment. 

Succession. 

See Hindu Law. 

Succession Act (Act X of 1865). 

S. 242. See Administration. 

Ss. 82, 111. See Hindu liaw. 

Succession Certificate. 

See Hindu Law. 

Succession to Foreign State. 

See Jurisdiction. 

I ■ Certificate Act (Vll of 1889). 

S. 4. See Decree ex-parte. 

S. 6. See Hindu Law. 

Suit. 

See Benamidar. , . ^ . 

See Bengal Tenancy Aot (VIII of 18*^6) ss. 106, 108. 

See Bengal Tenancy Aob (VHI of 1836) s, 163. 

See Civil Prooeduro Code (Aob XIV of 1882) s. 257-A 
See Hzeoubrix. 

See Limibabion Aot (XV of 1877) s. 22. 

See Orauta. 

See Jurisdiobion. 

—for rent. 

See Patbies. 

_to set aside summary decision. 

See Valuation ef suit. 

_under Civil Procedure Code (Act XIV of 1882). 

8, 283. See Valuation of suit. 

Suit part heard. 

See Civil Prooeduis Code (Aob XIV of 1882) ss. 108, 157. 
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Supplementary judgment. 

Sm Judgment of Appellate Court. 

Sureties. 

See Administration. 

Surety, filness of. 

Jnahihiy to control person bound down .—The test of the hbness of 
a surety is not whether be can supervise the person bound 
down, but whether he is a person of sufficient substance to 
warrant bis being accepted. Ahinash Malakar v. Empress^ 4 
O. W. N. 797, Bam Pershad v. King-Emperort 6 C. W. N. 693, 
followed, Queen-Empress v. Toni (1895) AH. W. N. 143 ard 
Queen-Empress v. Bahim BaJcsht I. Ij. R. 20 All. 206, dissented 
from. Adam Sheikh v. Empebor, I. L. R. 35 Cal. 400 

Talabana. 

See Appeal. 

Taxation, order for. 

See Attorney and client. 

Temporary occupation. 

See Rioting. 

Tender. 

See Interest. . , . i c 

Thakbuat and revenue survey maps, evidentiary value ot. 

Statement recorded in the presence of parties, effect of ,—In a dispute, 
whether certain land belonged to the estate of the plaintiff or 
to that of the defendant, the plaintiff produced thahbusi as also 
gm'y 0 y maps of the year 1852-53 \ the thaltbust map contain' 
ed a statement, which supported the plaintiff’s case. The pre¬ 
decessor of the appellant defendant bad full notice of the 
thak proceedings, and he objected to the boundary lines as laid 
between his and the plaintiff's estate, but the objection was 
disallowed. The defendant produced a survey map of 1866-56 
o! the district, which contained his estate, in support of bis 
case, but ha did not produce any thakbust map of the 
year, and there was no evidence to support the accuracy of the 
survey map—HeW, that the evidentiary value of the ihahhust 
mao, and the survey map produced on behalf of the plaintiff, 
was greater than that of the survey map produced on behalf of 
the defendant. Jagadindra Eaih Boy v. SecreLary of State for 
India I Ii R 30 Cal. 291; L. R. 30 I. A. 44. Syama Sundrz 
Vafyav.' JagoLndfcu Sooler. I. D. B. 16 Cal. 

Coomar ZJass v. Boy. 90 K R 305. referred 

to. Ednnb V. Dhabaki Kanta Lahibi, I. L. R. 35 Cal. fail 

’^^^ixichief-Bunning-xcaler-Culling B19 

diverting runntng-water—Penal Code {Act XLV of IBbO) ae. 3ta. 

AQQ_'Where the accused out the embankment of apyneand 

drew the water to their own lands and were convicted of theft 

and mischief under ss. 379 and 430 of the Penal Code, 

fchat running water not reduced into possession could 

not be ?hT .vbTect cf Ibelt. Per GEim J. (.WoobROPFE J. 
dnbitante) kbab bbe outbing ot the embankmenb “‘’“sbituced an 

offenoe under s. 430 of the Penal Code. Ferens v. OBrten, 11 
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The^t — ifioncld,), 

Q. B. D. 21 disHnguishea. EmpEROR V. Shexrh Abif, I. L. B. 
35 CaL 437 

Theft, if continuing offence. 

Ste Besotie trom lawful onstiody. . . 

Third class Magistrate. 

See Witness. 

Tipperah-Raj, succession to. 

See Jurisdiobion. 

Title, claim of. 

See Publio Nuisanoe. 

Trade-mark. 

Mark indicating manufacturer—Infringementt calculated to deceive 
—Passing off goods — Injunction—Admissibility of evidence of 
intent to deoeive.^^ho general piinoiplo applicable to " passing 
off " Is that nobody has the right to represent his goods as the 
goods of somebody else. "Reddaway v. Banham [1896] A.O. 199 
followed. In an action for an injunotion to restrain the use of 
a tradO'mark, if the defendant's goods on the face of them and 
having regard to the surrounding ciroumstanoes are calculated 
to deceive, evidence to prove the Intention to deceive is inadmis¬ 
sible as being unnecessary, the rule being that a man must be 
taken to have intended the reasonable and natural conse¬ 
quences of his own acts. Saxlehntr v. Apollinaris Oo,% [1897] 
1 Ch. 893, followed. Where a trade-mark has come to be 
recognised in the market aa denoting goods prepared by the 
plaintiff, and where the defendants have deliberately adopted 
a trade-mark identical with that of the plaintiff ;—Reldt that 
such adoption is calculated to deceive and that an iniunotion 
should be granted. London General Omnibus Co. v. Lavell, 
[1901] 1 Ch. 136, and Bowrnfl v. Swan and Edgar Ld.» [1903] 1 
Ch. 211, referred to. Murna Lal Sebowjbe v. Jawada 
Pbabad, I. L. B. 36 Cal. 311 
Transfer* 

Magistrates—Succession of Magistrates—Transfer of ease from one 
Magistrate to another —-Be novo trial—Criminal Procedure 
Code (Act V of 1898} as. 350 and 628— Practice. —Section 360 
of the Criminal Procedure Code is not limited to oases in which 
Magistrates succeed each other in their offices, but applies also 
to all oases transferred from the tile of one Magistrate to that of 
another under section 528 of the Code. Deputy Legal Re¬ 
membrancer v, Vpendra Kumar Ohose, 12 C. W. N. 140, com¬ 
mented on. Purmessur Singh v. Sooroop Audtkaree, 13 W. B. 
Cr. 40: Kopil Nath Sahi v. Koneeramt 14 W. B. Cr, 3, referred 
to. In re Raghoo Parirah, 19 W. R. Or. 28, Damri Thakur v. 
Bhowani Sahoo^ I, L. B. 23 Cal. 194, Queen-Empress v. Bashir 
Khan, 1. L. B. 14 All. 346, distinguished. Queen v. Burnath 
Guho Thakurtat 24 W. B. Cr. 52, Queen-Empress v. Angnut 
(.1889), All. W. N. 130, nob followed. MoHUbH ChaRDBA 
Saha u, Emperob, I. L. R. 35 Cal. 457 

See Easement. 

Transfer of a pro forma defendant. 

See Limitation Act (X.V of 1877) s. 22. 
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Transfer of Properly Act (IV of 1882). 

S. 53. See Morbgage Bond. 

S. 54. See Sale GerbiGoata. 

Ss, 86, 88. See Decree. 

S. 90. iSee Oosbs. 

S. 99. See Sale in exeoubion of decree. 

S. 111. See Forfeibute. 

Ss. 69, 100. See Oomprocnise. 

S. 90. See Decree Bx-paibe. 

of title. 

See Sale oerbiGcabe. 

Trustees. 

See Abbaobmenb. 

Unlawful assembly. 

See Riobing. 

See Seouriby to keep the peace. 

Unprofessional conduct. 

Legal Practitioners Act {XVIII of 1879, as amendel hg Act XI of 
1896), ss. 13, ol. (/), 14— Pleader, right of, in declining to 'act* 
—Sigh Court at what stage of proceedings can interfere. —A 
pleader is -wibbin his rights in declining to aooepb a brief, if he 
does nob wish bo do so, and is nob bound bo give bis reasons for 
it. A pleader called upon to show cause why he 
should nob bo reported bo bhe Sigh Court for unprofes¬ 
sional oonduob under ss. 13 and 14 of bhe Legal Praobihionets 
Aob need nob wait bo see bhe result of the apDlicabion againsb 
him, and is entitled to come at once bo bhe High Court for its 
intervenbioD. In re Nabin Chandka Das Gopta, I. L. R. 35 
Cal. 317 

User: 

See Forgery. 

Valuation of suit. __ ^ 

Suit under Civil Procedure Code {Act XIV of 1882i s, 283“’Pyo- 
perty of plaintiff tvrovghj attached—Claim in execution procee¬ 
dings rejected — Court Fees Act {VII of 1870) Sch. II, Article 17, 
suh-sec. (1)— Suit to set aside summarij decision of CoMrl not 
established under Letters Patent.—^he plainbiff was in posses¬ 
sion of immoveable properly, which she bad purchased from 
bhe second defendant against whom the first defendant obtained, 
in the Court of a Subordinate Judge, a decree in execu¬ 
tion of which the plaintiff’s propeity was abfcaohed. Her 
claim in the execution proceedings was rejected, and she 
thereupon brought in bhe Subordinate Judge's Court, a suit 
for a deelaiabion of her right to the property and for an 
injunoMon to restrain the first defendant from executing 
his decree against it :— Eeld (reversing the decisions of bhe 
Courts below), that the suit was one under s. 203 of the 
Civil Procedure Code (Aob XIV of 1882), for which bhe proper 
Courb-fee was that prescribed by sub-section (1) of Article 17 of 
schedule II of bhe Court-foes Act (VIII of 1870). namely Rs. 10 
for " a suit to alter or set aside a summary decision or order of 
a Civil Court not established by Letters Patent.” Vhondo 
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Valuation of »ult— [poncld^, 

SoUharam Kulkarni v. Qovind Bahaji Kulkarm, I-^ ^ 
Bom. 20. followea. Phdl Kumabi v. Ghanshyam Misba, 

I. li. R. 36 Cftl. 203 . 

Village Chaukidari Act (Bengal Act VI of 1870). 

S. 39 ol. (3). See Rasouo from Iftwfnl custody. 

S. 61. See Chaubiaari Chabran Lands. 

Jurisdiction—Leave to sue—Letters Patent (1866) cl. 13. 'Where 
there is no V 7 ant of jurisdiotiion in this Court over the subject- 
matter of the action, but leave under cl. 12 of the Letters 
Patent is required before the Court can entertain the suit, the 
objection that such leave has not been properly obtained inay 
bo waived and will be considered to have been waived, if the 
defendant files liis written statement and applies for a ^iMis- 
sion to examine witnesses. Moore v. Qamgee, L. R. 35 Q. B. L, 
344. followed. A. J. King v. Secbetaby of State foe India, 

I. L. B. 35 Cal. 394 
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Waste land. 

Scd Partition. 

Widow's estate. 

See Hindu law. 

Wild animals. . ^ . . 

Elephant—Animals Jerce naturce—Right of property ^Animus re 
vertendi— Recapture.— a wild animal has escaped from 
captivity and pursuit of it has been given up, the property, 
which a man may formerly have had in it. ceases, and it be¬ 
comes open to any one else to reduce the animal to his posses¬ 
sion. when it will, for the time, become his property. An ani¬ 
mal, which has gone away and may be supposed to be likely to 
return to a state of captivity, is not a wild animal. Where an 
elephant, which had apparently been in a slate of domestication 
for a long time, disappeared from the jungle, where it regularly 
grazed, bub resumed its domesblo habits on being recaptured :— 
B^eldt that the elephant was not a wild ‘animal,’ and that the 
property in it never ceased with the original owner. Chytun 
Churn Voss v. TAe Collector of SylheU 21 W. B. 75, and Peel v. 
Cawp6eZi. 3 C. L. R. 516. referred to. Mahadak Mohanta v. 
Balabam Gagoi ; I. L. B. 35 Cal. 413 .•• 

Will. 

See Hindu Law. 

Witness. , ^ 

Magistrate—Vuiy of Magistrate to enforce attendance of witnesses 

after summonses have once been issued against them—Power of 
second or third class Magistrate to pass sentence and then to 
refer the case to a supirior Court to bind down the accused — 
Criminal Procedure Code [Act V o/1898) ss. 257, 349.—Where 
a Magistrate has once issued summonses for the attendanco of 
witnesses, be Is bound to have the processes enforced before 
disposing of the case. A Magistrate of the second or third 
class, if of opinion that the accused should be bound down under 
s. 106 ol the Criminal Prooeduro Code, must refer the whole 
case to a auperior Magistrate without passing any part of the 
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Witness — {Oonold.} 

senfcoaaa himself. Rohimdddi Howr.4DAR v. Bmpbros, I. L. 
B»« 35 Oftl, 1093 * 

Witnesses called by the Court, right to crdSPxatnine 
See Seoarity for good behaviour. ^ 

Workmen. 

See Aob XIII of 1869, Ss. 2. 5. 

Words. Adult”. 

See Nohioe service of. 

-“ Future interest'*. 
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See Decree. 

** Possession”. 


See Laud Registration. 
Zerait land. 

See Mesoe profits. 
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